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LO1 NOI PAU

Cau lac bo Nghién ctru & Tu van phép luat (LRAC) luén no luc khong
nglrng trong viéc xay dung mot moi truong hoat dong vdi ba nén tang chinh:
Nghién ctru = Thuc hanh - Phan bién théng qua cdc hoat dong chu dao phu
hop vai ndng luc cua sinh vién. Dé thuc hién nhirng muc tiéu nay, LRAC da va
dang ap u nhitng du an danh cho cac ban sinh vién dam mé vdi nganh luat,
thich nghién ctru va sang tao. La nhitng nqudi dang ng6i trén ghé nha truong,
ching t6i phan nao hiéu duoc rang: sinh vién luat can duoc rén luyén ki ndng
viét, rong hon la kha nang nghién citu. Vi I€ nay, chuyén san Sinh vién & Phap
luat da ra doi.

Day la noi sinh vién co co hdi van dung nhirng kién thire da hoc va tiép
tuc phat trién cdc ki nang can thiét thong qua viéc nghién ctru va thuc hanh
viét cdc bai ludn, bai nghién ctru khoa hoc ngan vé cédc van dé lién quan dén
luat phap dang dién ra ngoai xa héi. Viéc duoc cdc thay cd, luat su nhan xét
vé kha ndng viét cua cd nhan trong khuén khé mét bai nghién ctu la co hoi
hiém cd. Khéng chi vy, nhitng gop y, phan bién bai viét tir cac anh chi khéa
trén cling tao ra nhirng géc nhin da chiéu. LRAC mong mudn tao diéu kién tot
nhat cho sinh vién duoc thir stre vai nghién ctru phap luat thong qua qud trinh
nghién ctru - viét - phan bién nham tao tién dé cho viéc thuc hién cac céng
trinh nghién ctru khoa hoc hoan chinh sau nay.

Bang nhitng c6 gang, chdng téi luén mong mudn déng gop strc minh
vao cong cudc tao dong luc thuc day sinh vién phat trién cac ki nang can thiét
cho viéc nghién ctru va tu van phap luat. Song, kién thirc la vo tan va hiéu biét
cua ching téi con han ché nén nhiing thiéu sdt trong cdc bai viét cua chuyén
san la khong thé tranh khoi. Ching t6i luén san long dén nhan nhitng y kién
dong gop tir cac ban ddc gia dé nhirng sé phat hanh sau duoc tét hon.

Cudi clng, xin gui loi cam on su quan tam, gidp dd trong qud trinh hoan
thién chuyén san cua cdc giang vién khoa Luét Kinh té, cdc luat su cua Cong
ty Luat TNHH Tu van Quéc té Indochine Counsel, cac anh chi khéa trén da
gitip duyét, sura bai ciing nhu tat ca cdc ban sinh vién luén doi theo, ung hd
chuyén san Sinh vién & Phap luat noi riéng va LRAC néi chung.

Cau lac bo Nghién citru & Tu van Phap luat
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Kinh da trong

REGULATIONS CONCERNING EMOTIONAL SUPPORT ANIMALS
IN THE USA - RECOMMENDATIONS FOR VIETNAM

Nguyen Huynh Tho (QTL42.2),
Ho Chi Minh City University of Law

In the Vietnam National High School Examination 2020, a candidate brought a cat to the exam room as a
psychotherapy, hoping that her pet would bring her luck. Although according to Vietnamese law, there is no such
regulation relating to bringing “emotional support animals” to the exam room. As a result, this raises questions
about this issue. Since cats and other animals can be considered as “emotional support animals” and this
kind of animal can become a supportive curing method for patients suffering from mental health problems. It
not only helps patients improve their emotions, but also develop their ability to work.” Because of the increase
of mental illness in Vietnam, there is need of finding solutions for such issue and emotional support animal
seems to be one of the effective methods. Accordingly, US law has mentioned regulations in this regard. For
that reason, the author would like to write the article "Regulations concerning emotional support animals in the
USA - Recommendations for Vietnam” to give an overview of “emotional support animals”, as well as the US

regulations regarding this issue, in order to come up with experiences suggested for Vietnam.

Keywords: emotional support animals, USA, Vietnam

1. Overview of “emotional sup-
port animals”

Animals are multicellular eu-
karyotic organisms that form the
biological kingdom Animalia. With
few exceptions, animals consume
organic material, breathe oxygen,
be able to move, reproduce sexu-
ally and grow from a hollow sphere
of cells during embryonic devel-
opment.? Therein, pets, such as:
dogs, cats, hamsters, rattles, etc.
can be considered as animals.

An Emotional Animal (ESA) is
an animal that provides comfort
to help relieve the symptoms or
effects of a person’s disability. In
general, an emotional support an-
imal is an animal, which is not re-
stricted by species. An ESA is also
different from a service animal.
Service animals are trained to per-
form specific tasks (such as help-
ing the blind to navigate), while
ESA has no specific duty, or even,
no training. Therefore, when a pa-

tient is suffering from a neurologi-
cal problem, ESA shall accompany
and comfort them. As a result, any
animal that provides support, hap-
piness, comfort or assistance to
an individual through friendships,
unconditional positive attention
and affection can be considered
as an emotional support animal.

In the United States, people
who are diagnosed of mental
health disability, may be exempt
from certain federal housing and
travel regulations if they own an
emotional support animal. To get
such exemption, they must meet
the federal definition of a person
with disability and the ESA must
provide emotional support to al-
leviate some of the symptoms or
effects of the disability. Those pa-
tients must usually present a letter
certified from a healthcare provid-
er, stating that the animal provides
emotional support can alleviate
one or more symptoms or effects

of the disability.

Emotional support animals are
usually cats or dogs, but they can
also be members of other animals.
With regard to whether an emo-
tional support animal should be al-
lowed in a rental property, it is thus
necessary to perform an individu-
alized examination of the specific
assistance animal to determine if
it poses a direct threat of harm or
would cause substantial property
damage, and not to assume that
an animal is excluded based upon
breed or species. Although a wild
or exotic animal might increase
risks of disease or potential attack
upon people, they may potentially
be excluded. Recently, it is recog-
nized that species including guin-
ea pigs and miniature horses as
emotional support animals.?

' Molly K. Crossman, ‘Effects of Interactions With Animals On Human Psychological Distress’ (2016) 73 Journal of Clinical Psychology 7
2 Julia Cresswell, The Oxford Dictionary of Word Origins (tai ban lan 2, NXB New York: Oxford University Press 2010)
* Rebecca F. Wisch, FAQs on Emotional Support Animals (NXB Michigan State University 2015)
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2. Regulations concerning
“emotional support animal” in the
USA

Regulations that allow the inclu-
sion of an emotional support ani-
mal on a business or on board may
give the service provider the right
to refuse admission of an unusu-
al service animals.* For example,
under the Airline Access Act, air-
lines are never required to accept
unusual animals such as weasels,
rodents, snakes and other reptiles,
or spiders in the passenger com-
partment of the plane.® This reg-
ulation may inadvertently cause
many airlines to assume that emo-
tional support animals are also
banned from flying given that they
are unusual.

However, in case a person
needs comfort from ESA, there
could be some exceptions. Legal
protection against housing dis-
crimination is afforded to people
with mental disabilities under two
federal statutes: Section 504 of
the Rehabilitation Act of 1973 and
the Federal Fair Housing Amend-
ments Act (FHAA) of 1988.° These
statutes and the corresponding
case law, create the general rule
that a landlord cannot discrimi-
nate against people with mental
disabilities in housing, and if a
reasonable accommodation will
enable a person with a disability
to equally enjoy and use the rent-
al unit, the landlord must provide
such accommodation. Persons
with disabilities may request a
reasonable accommodation, such
as a waiver of a “no pets policy”,
for any assistance animal, includ-
ing an emotional support animal,

under both the FHAA and Section
504.7

2.1. Section 504 of the Rehabil-
itation Act

Section 504 of the Rehabili-
tation Act was enacted in 1973
and makes extensive statements
that it is illegal to discriminate
against a person with a disability
in any program receiving federal
financial assistance. However, it
was not until 1988 that the United
States Department of Housing and
Urban Development (HUD) created
the regulations under this statute.
Section 504 states:

“No otherwise qualified individ-
ual with a disability in the United
States...shall, solely by reason of
her or his disability, be excluded
from the participation in, be denied
the benefits of, or be subjected to
discrimination under any program
or activity receiving federal finan-
cial assistance”.

In the context of housing dis-
crimination, this statute creates
rules that public housing authori-
ties cannot deny housing for peo-
ple with disabilities solely due to
their disabilities. If any reasonable
accommodation can be decided to
make housing available for a per-
son with disability, the landlord is
required to make such accommo-
dation.? Although the statute does
not explicitly use the term “reason-
able accommodation”, it has been
read into the statute by case law
and HUD regulations. Hence, emo-
tional support animals could be
considered as a “reasonable ac-
commodation®, but the “no pets”
policy may get in the way of this

regulation.

In order to determine that the
“no pets” waiver for an emotional
support animal is a reasonable ac-
commodation under Section 504,
the tenant must meet the following
conditions®:

(1) be disabled, which is “other-
wise qualified” for assistance,

(2) the person making the re-
quest have a disability- related
need for an animal assistance.

If the disability has already been
apparent, the housing provider
cannot ask for further information.
On the other hand, if the disability
and the request for an ESA is not
clear, the housing provider can
ask for documents relating to the
disability and the need of an assis-
tance animal. The example given
by HUD is that a person who asks
to allow an emotional support
animal can provide a letter from
a psychologist or mental health
provider explaining the role of the
animal in providing some disability
related assistance. Requests for
extensive medical records are not
allowed.

If the two conditions above are
satisfied, the housing provider is
obligated under both Section 504
and FHA to modify a “no pets” rule
to allow the person to use the ESA
in all portions of the housing unless
it would create an undue financial
and administrative burden and/
or fundamentally alter the nature
of the services. Otherwise, the re-
quest for ESA may be denied if the
animal poses a direct threat to the
health or safety of others or would
cause substantial physical damage

* Ann L. McNary, ‘Vetting" Service Dogs and Emotional Support Animals’ (2018) 15(1) Innovations in Clinical Neuroscience 49

* Jeffrey N. Younggren, Jennifer A. Boisvert and Cassandra L. Boness, 'Examining Emotional Support Animals and Role Conflicts in Professional Psy-
chology’ (2016) 47 (4) Professional Psychology: Research and Practice 255
®Majors v. Hous. Auth. of DeKalb Ga., 652 F.2d 454 [1981] United States Court of Appeals for the Fifth Circuit

" Whittier Terrace Associates v. Hampshire, 532 N.E.2d 712 [1989] Appeals Court of Massachusetis

® David L., ‘Right to Emotional Support Animals in “No Pet” Housing: Fair Housing Information’ (2017) Bazelon Center 8/2017 6 <https.//www.emo-
tionalpetsupport.com/wp-content/uploads/2017/08/Emotional-Support-Animal-Fact-Sheet. pdf> truy cap ngay 10/3/2021

? John Trasvina, ‘Service animals and Assistance Animals for People with Disabilities in Housing and HUD-Funded Programs’ National Network <hitps://
adata.org/legal_brief/assistance-animals-under-fair-housing-act-section-504-rehabilitation-act-and-air> truy cap ngay 17/5/2021
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to the property of others that can-
not be reduced or eliminated.

The Majors and Whittier Terrace
Courts established the basic prin-
ciples that tenants could be “other-
wise qualified” under Section 504
even though it was unable to com-
ply with the “no pets” policy and a
waiver of a “no pets” policy can be
a reasonable accommodation un-
der Section 504. The Sixth Circuit
Court of Appeals heard a case in
2015 from a district court decision
that addressed the obligations to
modify city zoning rules to allow
a miniature horse under both FHA
and ADA Title Il. That case is An-
derson v. City of Blue Ash. The
issue was whether Anderson, the
plaintiff, could keep a miniature
horse, the assistance animal for
her daughter with disabilities. The
Court then recognized the minia-
ture horse as a reasonable accom-
modation due to its support to An-
derson's daughter and allowed her
to keep the horse.

However, some courts dis-
agree. They have consistently as-
sumed that a tenant, who requires
an emotional support animal as
a ‘reasonable accommodation”,
must demonstrate the relationship
between their ability to function
and the companionship of the ani-
mal." This mandatory relationship
between disability and an emo-
tional support animal has been
clarified by several courts. For
example, in Janush v. Housing De-
velopment Charity (ND Ca., 2000),
the U.S. District Court of Northern
California argued that reasonable
accommodation was a fact-based,
not species-based.” In the Nason
v. Stone Hill Realty Association

(1996), a Massachusetts tribunal
recognized that there were more
reasonable accommodations to
reduce the effects of a person’s
disability, other than keeping an
emotional support animal. Courts
are aware that mental distress
may occur if a person is forced to
give up their emotional support an-
imal, however, it does not support
a request for reasonable accom-
modation claim.

2.2. Fair Housing Act Amend-
ments

While only housing authorities
that receive federal financial assis-
tance are subject to Section 504,
both public and private housing
authorities are subject to the Fair
Housing Act regulations. Enacted
as part of the Civil Rights Act of
1968, the Fair Housing Act (FHA)
focuses on housing discrimina-
tion on the basis of race, color,
origin or gender. Nevertheless, in
1988, the Federal Fair Housing Act
(FHAA) expanded this coverage to
include people with disabilities.™
Moreover, it is discrimination for
any person to: “refuse to make rea-
sonable accommodations in rules,
policies, practices, or services,
when such accommodations may
be necessary to afford a handi-
capped person equal opportunity
to use and enjoy a dwelling unit,
including public and common use
areas’. Therefore, like Section 504,
the FHAA requires landlords to
provide reasonable accommoda-
tion to tenants, even if they require
support from emotional support
animals.

According to the FHAA, Section
3602 (h) defines a handicapped per-
son, such as:

(1) A physical or mental disability
that significantly limits one or more
of the person's major life activities;

(2) records of having such a dis-
ability; or

(3) is considered to have such a
disability.™

The term “major life activities”
is broadly understood to include
“activities that are of central im-
portance to daily life", such as
“seeing, hearing, walking, breath-
ing, performing manual tasks,
learning, speaking and reproduc-
ing”."* A person with physical or
mental disability may need an
emotional support animal to stay
calm and balance their psycholog-
ical state.

The second factor is that the
landlord shall learn about the dis-
ability or should have known about
it. As a result, the landlord also
has the right to request supporting
documents about the emotional
support animal. Tenants who wish
to be exempt from the “no pets”
policy because of their condition,
shall provide a letter from their
doctor or mental health profes-
sional, stating that the tenant has
suffered from a mental disability
and the animal is needed to less-
en the effects. Then, they shall ask
for the animal’s allowance in the
rental unit as a reasonable accom-
modation for their mental disabili-
ty."® Furthermore, mere emotional
distress that results from having
to give up an animal because of
‘no pets” policy does not qualify
the requirement under federal law.
Instead, there must be a connec-
tion or relationship between the
animals and people with disabili-

' Tara A. Waterlander, "Some Tenants Have Tails: When Housing Providers Must Permit Animals to Reside in “No-Pet” Properties’ (2012) 18 Animal

Law Review

' Majors v. Hous. Auth. of DeKalb Ga., 652 F.2d 454 [1981] United States Court of Appeals for the Fifth Circuit
'z Majors v. Hous. Auth. of DeKalb Ga., 652 F.2d 454 [1981] United States Court of Appeals for the Fifth Circuit
* Rebecca J. Huss, No Pets Allowed: Housing Issues and Companion Animals (NXB Animal Law Review at Lewis and Clark School 2005) 11
" In re Kenna Homes Coop., 29644 [2001] WV Supreme Ct. App
' Tara A. Waterlander, ‘Some Tenants Have Tails: When Housing Providers Must Permit Animals to Reside in “Mo-Pet” Properties’ (2012) 18 Animal

Law Review
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ties. The relationship between the
ESA and the disability is analyzed
under the third element of FHAA
housing discrimination case,
which is known as the essential
requirement that the accommo-
dation will affirmatively improve
a disabled tenant’s quality of life.
As long as the reasonable accom-
modation does not constitute an
undue financial or administrative
burden for the landlord, or funda-
mentally alter the nature of the
housing, the landlord must provide
such accommodation.

3. The effects of “emotional
support animal” in general prac-
tice

3.1. Positive effect

In general, there could be
some psycho-physiological bene-
fits from social interactions with
pets. These benefits include calm-
ing, relaxing, reducing anxiety,
alleviating loneliness, increasing
social interaction, normalizing
heart rate, blood pressure, reduc-
ing pain, stress, depression and
increasing pleasure.” Based on
the results of these studies, it
makes sense that living with an
emotional support animal may al-
leviate symptoms associated with
emotional and mental disabilities.
HUD states: “Emotional support
animals by their very nature, and
without training, can reduce de-
pression and anxiety, and/or help
relieve stress pain in people with
certain medical conditions affect-
ed by stress”.

Another factor to consider
when recommending a client to
adopt an ESA is whether the client
has the ability and desire to prop-
erly care for an animal, ESA could
become a good choice for them.

While human-animal interactions
are known to assist people with
developmental, emotional, social
and behavioral disorders, it is im-
portant to evaluate whether there
are any impairments so serious
that the animal was left out or
harmed.

Another benefit of having an
ESA is that they can be a good
substitute for modern convention-
al medications, such as anti-de-
pressants. Taking the pill on a reg-
ular basis cannot be pleasant and
could have negative side effects
such as nausea, weight gain and
insomnia. In today's world, where
people are becoming more and
more conscious of their health,
emotional support animals may be
considered as a less harmful way
to deal with such conditions.

Through the benefits and legal
provisions mentioned above, it can
be seen that the law of the United
States has made it possible for
people with physical or mental dis-
abilities to receive support from
ESA. Moreover, the application
procedure to own an emotional
support animal in a rental is also
quite simple, suitable for those
who have difficulties in life. Indi-
viduals only need to provide prop-
er documentation to the landlord
to have a pet live with them as an
ESA in housing typically designat-
ed as excluding pets. The judicial
system has interpreted this right
to fair housing to additionally ex-
tend to individuals who wish to
have emotional support animals
live with them in college or uni-
versity housing facilities, such as
residence halls, dormitories or uni-
versity-owned apartments.

3.2. Negative effect

An emotional support animal
may behave differently than a
trained service animal. For exam-
ple, due to lack of training, an emo-
tional support animal may bark or
sniff at others, while service dogs
are trained not to do so."

Another disadvantage of having
an ESA is that the ESA could be
costly. Moreover, the animal has
to go through a process to be for-
mally classified as an emotional
support animal. This can be done
by asking for a letter from a med-
ical professional who will certify
that the patient needs the ESA to
help ease the symptoms of his/her
condition. If this patient is unable
to receive such letter, or if their re-
quest is denied for any reason, this
may prevent the ESA from living
and traveling with them.

Furthermore, since the emotion-
al support animal is not trained
like a service animal, there is al-
ways a risk that they could harm or
cause harm to either people or the
patient's house. This is where it is
important to obtain documenta-
tion from a medical professional.
Plus, people with special disabili-
ties, such as an allergy to animal
hair, could suffer from allergic at-
tacks caused by an emotional sup-
port animal.™

Although the U.S. legislation
already provides access to ESAs
for people with disabilities, there
are many loopholes in the legal
system that need to be addressed.
Laws regulating emotional sup-
port animals are complicated and
incoherent, leading to easy abuse.
For instance, when assessing a
tenant's request for an ESA as a
reasonable accommodation, the

& Jeffrey N. Younggren, Jennifer A. Boisvert and Cassandra L. Boness, ‘Examining Emotional Support Animals and Role Conflicts in Professional Psy-
chology’ (2016) 47 (4) Professional Psychology: Research and Practice, 255
" Volaris, ‘Volaris Travelling with a Service Animal’ (Volaris) <https://cms.volaris.com/en/travel-info/special-services/service-animals/> truy cap ngay

10/3/2021

18 Karin Jacnhsnn—Brulliard ‘Therapy animals are E'H'ET]M!"IE'FE' Pmnf that theyr help is not’ {Washmg‘[nn Post, 3/7/2017) <https:/www.washingtonpost,
animalis apy-animals-z ! : -help-is-not/> truy cap ngay 10/3/2021
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landlord is permitted to consider the financial and the
condition of allowing an ESA in their house. Consid-
erations can also include the potential disturbance
the animal may pose to other tenants. Generally, this
is a difficult burden for a landlord. But if the ESA is
shown to be particularly disruptive or the tenant fails
to take proper measures to ensure that the ESA does
not bother other tenants, the landlord may be justi-
fied in denying the reasonable accommodation or
even evicting the tenant.” As a result, there should be
clarification or regulations regarding these issues, to
not only protect the rights of the landlords, but also
interests of tenants, as well as the emotional support
animals.

4. Experience for Vietnam

In general, there are some advantages and disad-
vantages when adopting an emotional support ani-
mal as a cure for mental problems. They can provide
positive social interaction, a calming atmosphere and
help reduce depression. On the other hand, they can
also be expensive to own and care for, in terms of vet
fees, food and time.

In Vietnam, the issue of “emotional support ani-
mal” has not been focused, although there have been
some cases relating to this issue. For example, in
the National High School Examination 2020, a candi-
date brought a cat to the exam room. She considered
this animal as an emotional solution, hoping the cat
would give her luck for the exam. Although accord-
ing to the regulations, animals are not allowed in the
exam room, this also raises questions relating to the
effects of ESA.%

At present, the application of requlations related
to “emotional support animals” is not really paid at-
tention in Vietnam, but it is worth analyzing. Since
the increase of mental issues in Vietnam, there are
needs of researching solutions to cure such ilinesses
and ESA seems to be one of the effective methods
for mental patients. Nevertheless, this method is kind
of new to Vietnamese people, therefore, it is needed
to be analyzed further carefully. Especially, when a
patient wishes to alternate from using modern med-
icine to ESA, they should ask for advice from a med-
ical professional. He or she will provide on whether
that patient would benefit from having an emotional
support animal to the treatment plan. There are ad-
vantages and disadvantages from the ESA, but it is
most important to understand how ESA will affect the

patient’s personal situation.

As a result, for the use of ESA, after researching
about such method, the government could develop
an appropriate legal framework to requlate this issue.
Hence, the emotional support animal regulations
should focus on four main issues:

First, the government should consult and introduce
the regulation relating to emotional support animals
through an under-law document and allow experi-
mentation in some big cities with a high prevalence
of patients suffering from mental problems. After re-
ceiving effective results, it could be considered to be
widely applied.

Second, emotional support animals must be as-
sessed at a medical facility following government
regulations. This not only helps ensure the safety
of the ESA owner and those around them, but also
tests the ESA's ability to provide emotional support.
Furthermore, the person requesting for possession of
an emotional support animal shall register their an-
imal to the authority department and own a referral
document from an experienced medical professional
in this field. Because if the health professional is not
majored in this issue, it would affect the patient and
criminals may take advantage of this.

Third, the government should also regulate where
emotional support animals are allowed, as well as the
obligations of the ESA owner. This helps the parties
to limit risks when disputes arise, moreover, protect
their rights and interest.

In conclusion, “emotional support animal” is a new
mental curing method in Vietnam and it takes time to
develop. However, it cannot be denied about the ben-
efit from these animals. Researching about this meth-
od not only increases the opportunities for patients
to get access to appropriate psychological treatment,
but also helps them protect their legitimate rights and
interests in the course of their treatment.

' Daniel S. Rich 'A "Ruff” Guide to Emotional Support Animals in the Landlord-Tenant Context’ (American Bar Association, 15/3/2016) <https.//www.
americanbar.ora/groups/litigation/commitiees/real-estate-condemnation-trust/practice/2016/emotional-support-animals-in-landlord-tenant-con-

text/> truy cap ngay 17/5/2021

2 Thily Duong, ‘Tong hop nhirng ‘hoc cu’ cd 1-0-2 thi sinh mang vao phong thi THPT Qudc gia 2020° (Tudi tre va xa hoi) <hitps:/tuoitrexahoivn/691-820-

> truy cap ngay 10/3/2021
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Comment:

* Lecturer: Nguyen Minh Bach Tung - Faculty of
Economic Law

1. About research methodology

The article uses appropriate research methods,
such as Regulations, Federal Laws and specific cas-
es.

2. About form

- The article with its coherent and well-organized
form is suitable for a brief magazine article. Citations,
footnotes as well as references are properly presented
by the authors.

- In addition, its novelty makes this a nice reading
article.

3. About content
3.1. Advantages

- As stated, the article gives a perspective on an
issue that is considered unfamiliar with Vietnam legal
system, hence helping the readers find the article
interested.

- With detailed writing, the content is presented
quickly but reasonably to guide the readers grasp the
problem, have an overview of the “emotional support
animals” and what the authors intends to suggest.

3.2. Disadvantages

However, the authors need to rearrange as well as
edit the content for the better understanding of the
readers, i.e:

-In Section 1, the authors should give the definition
of “disability” (physical or mental impairment) than
“animal”, therefore leads to the needs of ESA, than
the differences in ESA and “service animals”.

- Bring “Section 3 positive and negative effects

of ESA" after Section 1 to emphasize the issue
resolution.

- More variety of laws such as ACCA, FHA or
California State Law for more comparison between
these legislations.

Should not copy even a single sentence from
not only unorthodox sources in specific but also
any sources in general (especially Wikipedia).
Furthermore, there is the requirement of a table
content of Abbreviation.

Regarding the recommendations, this is yet an
unusual and sensitive issue to requlate; hence the
first priority is the necessity of a clear approach in
explaining “Disability” and methods to support people
with disabilities in their living plus working. Only then
shall SEA be mentioned in relation with other laws
(Animal protection, ADA,...).
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Kinh da trong

BAO HO NHAN HIEU MUI HUONG - QUY DINH PHAP LUAT

CUA MOT SO QUOC GIA TREN THE GIGI VA DINH HUGNG HOAN THIEN
PHAP LUAT VIET NAM

Nguyén Thi Kiéu Trinh (K432752) & Dao Minh Quang (K432741),
Sinh vién Truong Pai hoc Luat Ha Noi

Bao ho nhan hiéu mui huong hién dang la mét xu hudng duoc nhiéu nudc trén thé gidi ghi nhan va thuc hién.
Tuy nhién, do mét sé dac diém mang tinh chat dac thi cua nhan hiéu mui huong ma viéc bao hé loai nhan hiéu
nay ¢ mét s6 quoc gia con gap nhiéu vudng mac. Trong béi canh hdi nhap qudc té va khoa hoc ki thudt trong
nudc ngay cang phat trién, phap luat so hitu tri tué Viét Nam cap thiét phai co su tiép thu kinh nghiém cdc quadc
gia trén thé gidi va thuc hién bao ho nhan hiéu mui huong dé dap tng nhu cau thuc tién ciing nhu dam bao thuc
hién cdc nghia vu da cam két trong cdc Diéu udc quoc té.

Tir khéa: nhan hiéu, nhan hiéu mui, dang ky nhan hiéu mui, luat so hiru tri tué

Protecting scent marks, is widely accepted in many nations’ intellectual property laws. Nevertheless, some
nations still find it challenging to make scent trademarks registrable due to its distinctive features. In Vietham,
with international integration and the rapid growth of national technology, intellectual property law is being
urged to approach intellectual property law of some developed countries and make scent trademarks registrable
in order to fulfill the practical demand and comply with the obligations that commited in some international

agreements.

Keywords: trademarks, scent trademarks, register scent trademarks, intellectual property law

1. Datvan de

Trén thuc té nhan hiéu duoc
xem la mot trong nhirng cong
cu hiru hiéu trong viéc truyén tai
thong tin vé nguén goc cua hang
hoa, dich vu 16i ngudi tieu dung
cing nhu gui gam thong diép
mang tinh gan két, thu hat khach
hang ma cac doanh nghiép ngay
cang quan tam va dau tu. Vdi chirc
nang phan biét san pham cua
chu thé nay véi chu thé khac, cac
doanh nghiép ludn thé hién nhan
hiéu cta minh mot cach doc dao,
sang tao, maoi la nham tao nén su
khac biét cho san pham cta minh,
tir do, nguoi tiéu dung c6 thé phan
biét, st dung cling nhuv nhan biét

duoc hang hoa, dich vu mang nhan
hiéu.

V&i su phat trién nhanh chong
cua khoa hoc ky thuat, s da dang
héa cac linh vuc cua hoat dong
thuvong mai ciing nhu nhan thic
cla nguoi tiéu ding ngay cang
cao, xu hudng trén da thic day su
ra doi va phat trién cua nhan hiéu
phi truyén théng' nhu am thanh,
mui hwong, mui vi, bén canh cac
nhan hiéu truyén thong nhu tlr
ngir, hinh anh, chir céi? nhu trudc
day. Trong sd cac loai nhan hiéu
phi truyén thdng, co thé danh gia,
mui huong la loai nhan hiéu phi
truyén thdng it gap khé khan hon
trong viéc tac dong tdi ngudi tiéu

dung boi € loai nhan hiéu nay co
thé tac dong dugc tGi ca nguoi
khiém thi va khiém thinh.? Khi cac
doanh nghiép quan tam dén viéc
phat trién va sur dung nhan hiéu
mui huong, phap luat s¢ hiru tri tué
ciing can co su ghi nhan va bao ho
loai hinh nhan hiéu nay dé tao diéu
kién phat trién thuéan lgi cho cac
doanh nghiép dong thoi cho thay
su tién bo cua phap luat.

Trén binh dién qudc té, trong
cac Diéu udc quoc té ma Viét Nam
tham gia, van dé bao ho nhan hiéu
mui huong da duoc thira nhan boi
Hiép dinh vé cac khia canh lién
quan dén thuong mai cta quyén so
hiru tri tué ("Hiép dinh TRIPS™) va

' Nguyén Phudc Quy Quang, Tran Ngoc Tuan, ‘Bao hg nhan hiéu phi truyén théng theo phap luat Hoa Ky va kinh nghiém cho Viét Nam (2019) S6 07 - Tap
chi Nghién ciru khoa hoc va Phat trién kinh té Truong Dai hoc Tay D6 1,2
2 Van dé nhan hiéu truyén thong va nhan hiéu phi truyén thong sé duoc lam r6 tai phan sau cua bai viét.

* Nguyen Khanh Linh, ‘Thue tién bao ho nhan hiéu mii, nhan hiéu am thanh & cac nude phat trién va goi ¥ cho Viét Nam', <http://bross vn/newsletter/ip-

PHAL-TRIEN-VA-GOI-Y-(. HU)- -IN AN >

news-update/{PHARCCHRB0ON-221-TH N-DAU-HU-NHAN-HIEU-M -AM-THANH-O-CAC-NUOLU-
truy cap ngay 23/6/2021

4 Hiép dinh TRIPS vé cac khia canh lién quan dén thuong mai cla quyén sa hiru tri tué (The Agreement on Trade-Related Aspects of Intellectual Property
Rights) durgc thiét lap vai y nghia la mét phan cua Nhirng Thoa thuan Thurong mai Da phwrong trong vong Dam phén Uruguay trong khudn kha Thoa thuén
chung vé Thué quan va Thuong mai (GATT). Hiép dinh co hiéu luc bat budc ddi vai tat ca cac Thanh vien WTO, duoc thong gua tai Marrakesh ngay 15

thang 4 nam 1994 va c6 hieu lyc ngay 01 thang 01 nam 1995.
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Hiép dinh DA6i tac Toan dién va Tién
bo xuyén Thai Binh Duong (sau
day goi la “Hiép dinh CPTPP™).
Cu thé, Diéu 15.1 Hiép dinh TRIPS
ghi nhan, nhan hiéu |a bat ky mot
dau hiéu, hoéc td hop cac dau hiéu
nao co kha nang phan biét hang
hoa hodc dich vu cia mot doanh
nghiép voi hang hoa hoac dich vu
cua cac doanh nghiép khac. Ngoai
ra, Hiép dinh ciing khong dua ra
bat ctr su gidi han nao trong viéc
bao ho nhan hiéu mui huong tai
cac quoc gia, diéu d6 da ma ra co
hoi cho cac dau hiéu mui huong
duoc bao ho nhu mot nhan hiéy,
dap (rng nguyén vong cua chu thé
kinh doanh ciing nhu ngudi tiéu
dung.

Bén canh Hiép dinh TRIPS, Diéu
18(18) Hiép dinh CPTPP quy dinh
nhu sau: “Khéng Bén nao dugc yéu
cau, nhu mot diéu kién dé duoc
dang ky, la dau hiéu phai nhin thay
duoc, cing nhu khéng Bén nao
duoc tir chéi dang ky mét nhan
hiéu chi vai ly do rang dau hiéu cau
thanh nhan hiéu do la am thanh.
Thém vao dé, moi Bén phai no luc
hét sic dé dang ky nhan hiéu mui
huong”. Diéu nay cho thay, Hiép
dinh CPTPP khéng chi mo rong
doi trong dugc bao ho, bao gom
ca nhirng dau hiéu khong nhin thay
dugc, chang han nhu |2 dau hiéu
am thanh, ma con khuyén khich

viec bao ho dau hiéu mui huong
dudi hinh thac nhan hiéu.

Nhu vay, trén co so ghi nhan
trong quy dinh tai cac Diéu udc
quoc té ma Viét Nam ky két va
tham gia, rao can |6n nhat hién nay
cua Viét Nam la su han ché trong
nhan hieu mui huong noi rieng va
bao hg nhan hiéu phi truyén thong
noi chung, diéu do tao ra su chua
tuong thich giira phap luat Viét
Nam véi quy dinh trong cdc diéu
udc quoc tétrén. Do d6, viec khang
dinh bao h¢ nhan hiéu phi truyén
thong, trong d6 cé nhan hiéu mui
huong, sé la budc tién quan trong
trong qua trinh hoi nhap, tao co hoi
thuan loi dé Viét Nam co thé bat
kip voi xu thé toan cau hoa ciing
nhu dam bao su tuong thich véi
phap luat cac quoc gia khac trén
thé gidi.

2. Ly ludan chung vé nhan hiéu
va nhan hiéu mui huong

2.1. Khai niem va chidc nang
cua nhan hiéu

Tai Viet Nam, khai niém vé nhan
hiéu dugc quy dinh tai Diéu 4(16)
Luat So hiru tri tué 2005, stra doi
bo sung 2009, 2019° (sau day goi
la “Luat S¢ hiru tri tué”) nhu sau:
“Nhan hiéu la dau hiéu dung dé
phan biét hang hoa, dich vu cla
cac to chirc, ca nhan khac nhau.”

Phap luat Viet Nam da dinh nghia
thuat nglr "nhan hiéu” dua trén
nguén goc ra doi va chirc nang cua
nhan hiéu, cu thé dé la chirc nang
phan biét. Co thé thay, trong nén
kinh té thi truong, su canh tranh
vé hang hoa, dich vu trong cuing
thi truong lién quan la mot tat
yéu khach quan. Kéo theo dd, moi
hang hoda, dich vu can dugc dai
dién boi nhirng dau hiéu déc trung,
c6 kha ndng phan biét ching vai
nhirng hang hoa, dich vu khac - do
la “nhan hiéu”. Bén canh do, nhan
hiéu khong chi gitp phan biét hang
hoa, dich vu, ma con giup nguoi
tiéu dung xac dinh dugc nguén goc
cua hang héa, dich vu do - chic
nang chi dan nguoén goc.” Méc du
chire nang nay khong dugc phap
luat Viet Nam neu ro trong khai
niem “nhan hiéu”, hai chirc nang
nay luon co su lién hé mat thiét
vGi nhau & khong thé tach roi nhau
va trén thuc té luon dugc xem xét
cung nhau.®

Trén thé gidi, Hiép dinh TRIPS
la nguon tai liéu cé giad tri tham
khao vi Hiép dinh nay la mot trong
nhirng diéu wdc quoc té diéu chinh
van dé so hiru tri tué va da duoc
thira nhan boi nhiéu quoc gia. Trén
co so ké thira quy dinh tai Cong
udc Paris 1883, Hiep dinh TRIPS
la hiép dinh dau tién quy dinh khai
niém cling nhu chi ro cac dac diém

® Hiép dinh Doi tac Toan dién va Tién b xuyén Thai Binh Duong CPTPP (Comprehensive and Progressive Agreement for Trans-Pacific Partnership) duoc
chinh thirc ky két vao thang 3/2018 bai 11 nurée thanh vien cia TPP (khéng bao gom Hoa Ky). Hiép dinh CPTPP da dugc 7 nurde thanh vién phé chuén,
bao gom Australia, Canada, Nhat Ban, Mexico, Singapore, New Zealand, Viét Nam va da chinh thirc co hiéu lrc vao ngay 30/12/2018. CPTPP co hiéu
Irc tai Viet Nam tir ngay 14/1/2019.

¢ Luat S¢ hiru tri tué sd 50/2005/QH11 ngay 29 thang 11 nam 2005 cia Qudc hdi cé hiéu luc tir ngay 01 thang 7 ndm 2006, duoc sira doi, bd sung bai:
Luét sd 36/2009/QH12 ngay 19 thang 6 ndm 2009 cua Qudc hoi sira ddi, bd sung mot s6 digu cia Luat S& hiru tri tué, co hiéu luc ké tir ngay 01 thang
01 nam 2010; Luat s6 42/2019/QH14 ngay 14 thang 6 ndm 2019 cda Qudc hai sira dai, ba sung mot sd diéu cla Luat Kinh doanh bao hiém, Luat Sa hitu
tri tué, co hiéu luc ké tir ngay 01 thang 11 ndm 2019

' T chirc S& hiru tri tué thé giai (WIPO), WIPO Intellectual Property Handbook: Policy, Law and Use, (dich bdi Cuc So hitu tri tué, 2005) 66

® Chirc ndng phan biét thé hién & viéc, ngudi tiéu ding cd thé phéan biét duoc hang hoa, dich vu cia chi thé nay vdi hang hoa, dich vu cua chi thé khac
ban tren thi trudng.

® Sur phu thuoc giira chirc nang chi dan nguon goc va chirc ndng phan biét cia nhéan hiéu duoc ghi nhéan 6 trong Muc 1(1)(a) cua Luat Mau WIPO vé
Nhan hiéu hang hda, Tén thuong mai va Canh tranh khong lanh manh cho céc nudc phét trién ndm 1967 (sau day goi tat la Luat Mau) nhu sau: “Nhan
hiéu dugc hiéu mat cdch chung nhat la dau hiéu phan biét, dé chi ra san pham, dich vu, duoc san xuat hay cung cdp bai mot chu thé nao do va dé phan
biét vai hang hoa, dich vu cua chu thé khac.” Nhur vay, theo khai niém, maét nhén hiéu trurde hét phai |a mot dau hiéu, ddu hiéu nay phai thue hién duoc
hai chirc ndng: chi ra san pham, dich vu duoc san xuat hay cung cap boi chu thé nao; va phan biét vai hang hoa, dich vu cta chi thé khac. Khéi niém
trén tuy van con kha mo ho veé tiéu chi xac dinh mot "dau hiéu®, tuy nhién da phan nao khai quat duoc hai chire ndng co ban va thiét yéu cua maot nhan
hiéu, hai chirc nang nay luén c6 mai lién hé mat thiét vdi nhau.

9 Cong wac Paris vé Bao ho sa hiru cong nghiép (Paris Convention for the Protection of Industrial Property) duoc thong qua ngay 20/3/1883, duoc sua
dai tai Brussels ngay 14/12/1900, tai Washington ngay 2/6/1911, tai LaHay ngay 6/11/1925, tai London ngay 2/6/1934, tai Lisbon ngay 31/10/1958 va
tai Stockholm ngay 14/7/1967, va duoc tong sira doi ngay 28/9/1979. Tinh dén thang 1 ndm 2019, Cong wdc da co 177 qudc gia thanh vién ky két, tra
thanh mot trong nhitng diéu wde qudc té duoc ap dung rong rai nhat trén thé gidi. Viét Nam da tham gia Cong wdc nay tir ngay 08/03/1949.
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co ban cua nhan hiéu.” Cu thé, nhan hiéu phai la dau
hiéu hodc t6 hop cac dau hiéu. Trong dé, dau hiéu dé
c6 cac dac diém sau day: i) dau hiéu co thé la céc tir
(ké ca tén riéng), chir cai, chir sg, yéu td hinh hoc va
t6 hop cac mau sac ciing nhu t6 hop bat ky cua céac
dau hiéu d¢; i) cac dau hiéu do co thé |a dau hiéu nhin
thay duoc; iii) dau hiéu dé phai c6 kha nang phan biét
hang héa hoac dich vu cua chu thé nay véi hang hoa
hodc dich vu cua chu thé khac.

Nhu vay, khai niém vé nhan hiéu trong quy dinh
cua Luat So hiru tri tué Viét Nam co su tuong thich
vGi quy dinh vé khai niém nhan hiéu trong Hiép dinh
TRIPS. Theo do, ca hai quy dinh déu thé hién ro hai
chirc nang chu yéu cua nhan hiéu, do la chic nang
phan biét san pham va chirc ndng chi dan nguén gac.

2.2. Phan loai nhan hiéu

Trén thuc té, nhan hiéu dugc phan loai theo nhiéu
cach khac nhau: i) phan loai theo hinh thirc thé hién
nhan hiéu (vi du: nhan hiéu tr ngir; nhan hiéu chir
cai, chir s6; nhan hiéu hinh anh; nhan hiéu hinh khoi;
nhan hiéu két hop; nhan hiéu dac biét nhu am thanh,
mui vi, anh sang); ii) phan loai theo s6 lugng chu thé
cta nhan hiéu (vi du: nhan hiéu ca nhan, nhan hiéu
tap thé); phan loai theo mirc do nai tiéng (nhan hiéu
thuong va nhan hiéu noi tiéng)..."? Ngoai cac cach
phan biét thong thuong trén, Hiép hoi nhan hiéu quac
té (INTA) da phan loai nhan hiéu theo cach thirc riéng
biét, thanh hai loai chinh: nhan hiéu truyén théng
(conventional trademark) va nhan hiéu phi truyén
thong (non-conventional trademark).™ Viéc phan loai
nay can clr vao yéu to cau thanh nhan hiéu ciing nhu
lich st hinh thanh cua loai nhan hiéu do, cu thé:

Trude hét, nhan hiéu truyén thong la nhan hiéu
dugc tao thanh tir cac dau hiéu nhu cac tur, ké ca tén
riéng, chir cdi, chir s, dau hiéu hinh ciing nhu t6 hop
bat ky cua cac dau hiéu do. Tinh “truyén théng” cla
nhan hiéu dugc thé hién ¢ viéc, tir xua dén nay, cac
quoc gia trén thé gidi déu chap nhan bao hé loai nhan
hiéu nay, dong thai, phan I6n chu don ciing chu yéu
st dung céc dau hiéu cau thanh trén khi thiét ké nhan
hiéu cho hang hoéa, dich vu clia minh. Ngoai ra, thong

thuong, ndi dung cta nhan hiéu truyén thong déu
dugc chu don thé hién trong khong gian hai chiéu va
nguoi tiéu dung c6 thé dé dang nhan biét dugc nhan
hiéu nay thong qua thi gidc. D& minh chirng cu thé, tac
gia sé sir dung nhan hiéu sau day dé phan tich:

Tén Hinh anh So Van
Nhan bang bao
hiéu ho
TOYOTA . orert e | 4-0294512-
INNOVA TOYOTA INNOVA VENTURER 000

Nhan hieu “TOYOTA INNOVA VENTURER™ duogc
cau thanh boi cac dau hiéu a céc tir nglr thong
thuong, khong cach diéu. Ngoai ra, phan dau hiéu
chir ctia nhan hiéu dugc chi don thé hién trong khong
gian hai chiéu va khach hang c6 thé dé dang nhan biét
dugc rang nhan hiéu nay dai dién cho hang hda la xe
0 t6 cua Tap doan Toyota bang thi gidc va phan biét
hang hda cua Tap doan kinh doanh ¢ t6 nay véi hang
hoa cua chu thé khac trén thi truong. Do do, day la
nhan hiéu thuéc nhom nhan hiéu truyén thong.

Tuy nhién, cling can luu y rang, khong phai bat
ky dau hiéu nao c6 thé nhin thay dugc déu la nhan
hiéu truyén thong, mot s6 nhan hiéu nhu nhan hiéu
dong hay nhan hiéu ba chiéu khong dugc xép vao
nhom nhan hiéu truyén thong, bagi yéu td cau thanh
cac nhan hiéu trén khong chi lién quan dén tlr, chir
ci, chit s& hay yéu t& hinh hoc théng thudng. Chang
han, hinh dang chiéc vo chai da dugc dang ky nhan
hiéu ctia Cong ty Coca Cola mang van bang bao ho s6
4-0105452000', nhan hiéu nay khong chi la dau hiéu
hinh hai chiéu don thuan, ma no lién quan dén dau
hiéu hinh hoc khong gian ba chiéu, do do, nhan hiéu
d6 khong dugc xép vao nhom nhan hiéu truyén thong.

" Hiép dinh TRIPS, Diéu 15(1) quy dinh nhw sau: “Bat ky mot dau hiéu, hodc td hop cdc dau hiéu nao, cd kha nang phan biét hang hda hodc dich vu cua
mot doanh nghiép vdi hang hda hodc dich vu cua cdc doanh nghiép khac, déu co thé lam nhan hiéu hang hod. Cac dau hiéu do, dac biét Ia cac tir, ké ca
tén riéng, cac chif cdi, chif 6, cac yéu td hinh hoa va td hop cdc mau sac ciing nhir t6 hop bat ky cua céc diu hiéu dé, phai cd kha ndng duoc dang ky la
nhan hiéu hang hoa. Trudng hop ban than cac dau hiéu khéng co kha nang phéan biét hang hda hodc dich vu tuong Ung, cac Thanh vién cd thé quy dinh
rang kha ndng duoc dang ky phu thude vao tinh phan bigt dat duroc thdng qua viéc st dung. Cdc Thanh vién cd thé quy dinh rang diéu kién dé duroc ding
ky 1a cdc dau hiéu phai la dau hiéu nhin thay duoc.” Khai niém trén duoc danh gid 1a cu thé hon so vdi khai niém trong Luat Mau cua WIPO khi da chi rd
dugtc tiéu chi xac dinh "dau hiéu”.

2 Nguyen Thi Qué Anh, ‘Phan loai nhan hiéu theo hinh thirc cia nhan hiéu’ (2010) 26 Tap chi Khoa hoc BHQGHN, Luat hoc 100, 100

' Tran Cao Thanh, ‘Quy dinh vé bao hd nhan hiéu phi truyén théng cua mot s qudc gia va kinh nghiém cho Viét Nam' (2020) S6 62(10) - Tap chi khoa
hoc cong nghe Viet Nam 44, 44

" Quy doc gia co thé truy cap Thu vién s6 vé Sa hiru cong nghiép cua Cuc So hiru tri tué Viét Nam theo dudng lién két sau day va nhap thong tin cua
nhan hiéu dé tra ctru: <http://iplib.noip.gov.vn/WebUl/WDetail. php?intRecNum=24&HitListViewMode=Text&ref=>, truy cap ngay 25/5/2021

s Quy ddc gia co thé truy cap Thu vién s vé Sa hitu cong nghiép cta Cuc Sa hiru tri tué Viét Nam theo duéng lien két sau day va nhap théng tin cla
nhan hiéu de tra edu: <http:/iplib.noip.gov.vn/WebUl/WDetail. php?intRecNum=39&Hitl istViewMode=Text&ref=0> truy cap ngay 13/6/2021
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Bén canh nhan hiéu truyén
thong, nhan hiéu phi truyén thong'®
|a nhan hiéeu dugc tao thanh tu
bat cir dau hiéu nao ngoai trir cac
dau hiéu nhu chir cdi, chir s6, tur
ngit, hinh anh... ma co thé lam cho
nguoi tieu dung phan biét duoc
nguén goc cua hang hoa, dich vu
cua chu thé nay véi hang héa, dich
vu cua chu thé khac."” Dua trén kha
nang cam nhan cua khach hang,
nguoi tiéu ding d6i véi nhan hiéu,
nhan hiéu phi truyén thdng co thé
dugc chia thanh hai dang nhu sau:
i) nhan hiéu phi truyén thdng nhan
biét dugc bang thi giac (nhu nhan
hiéu ba chiéu, nhan hiéu mau, nhan
hiéu dong, nhan hiéu hologram); ii)
nhan hiéu phi truyén thong khong
nhan biét duoc bang thi gidc (nhu
nhan hiéu am thanh; nhan hiéu mui
huong; nhan hiéu nhan biét bang vi
giac; nhan hiéu nhan biét bang xtc
giac).™

2.3. Khai niém nhan hiéu mui
huong va diéu kién bao ho cua
nhan hiéu mui huong

2.3.1. Khadi niém nhan hiéu mui
huong

Tai Viét Nam, nhu da trinh bay
tai muc 2.1, Luat So hiru tri tué chi
quy dinh khai niém “nhan hiéu”
tai Diéu 4(16) ma khong co bat ky
quy dinh nao nao giai thich hay dé

cap dén thuat nglr “nhan hiéu mui
huong”. Theo nhom tac gia, viéc
phap luat Viét Nam khong quy dinh
vé noi dung nay la hop ly bai Ié Viét
Nam van chura thira nhan nhan hiéu
mui huong, do d6, viéc dua ra quy
dinh giai thich thuat ngir nay trong
cac van ban phap luat hién hanh la
khong can thiét. Mdc du vay, nhém
tdc gia nhan thay viéc dinh nghia
“nhan hiéu mui huong” hoan toan
co thé dua vao co so khai niém
cua “nhan hiéu” bang cach dinh
nghia ching bang chirc nang cua
nhan hiéu. Bén canh do, dé phuc
vu cho muc dich nghién ctru, nhom
tdc gia sé dong thoi tham khao
thém cac quy dinh phap luat trén
trudng quoc té dé dua ra khéi niém
chung vé nhan hiéu mui huong.

Doi vai Hiép dinh TRIPS, mac du
Hiep dinh nay ciing khong dua ra
khai niém cu thé vé “nhan hiéu mui
huong®, nhung nhin nhan mot cach
tong quan, khai niém “nhan hiéu”
duoc néu trong Hiép dinh da bao
ham ca nhan hiéu mui huong. Hiép
dinh TRIPS, Diéu 15(1) c6 chi ra

rang: “Bat ky mot dau hiéu, hoac toé

hop cédc dau hiéu nao, co kha ndng
phan biét hang hdéa hodc dich vu
cua mét doanh nghiép vai hang hoa
hodc dich vu cua cdc doanh nghiép
khdc, déu cé thé lam nhan hiéu
hang hoa”. Dac diém ma Hiép dinh
guan tdm va nhan manh la chic
nang phan biét cua nhan hiéu,
khong phai ddc diém “nhin thay
dugc” hay “khdong nhin thay duoc”.
Nhu vay, quy dinh trén khéng bo
hep pham vi nhan hiéu chi la cac
dau hiéu nhin thdy dugc ma co su
ma& rong voi dau hiéu khong nhin
thay dugc néi chung va dau hiéu
mui huong noi rieng.

Dua trén chirc ndng chinh cua

nhan hiéu la nham phan biét hang
hoa, dich vu néu trén, nhém tac gia
trude hét dé xuat khai niém chung
nhat vé “nhan hiéu mui huong”
nhu sau: nhan hiéu mui huong la
dau hiéu mui huong ding dé phan
biét hang hoa, dich vu cla céc
td chic, ca nhan khac nhau. Doi
tugng cua nhan hiéu mui huong co
thé la hang hda, hay dich vy, mién
sao van phai dap ing chirc nang
phan biét san pham cua chu thé
nay voi chu thé khdc. Tuy nhién,
thuc té cho thay chua cé don dang
ky nhan hiéu mui huong cho doi
trong la dich vu, cac van bang
bao ho nhan hiéu mui huong hién
nay mdi chi xoay quanh viéc bao
ho nhén hiéu mui huong cho hang
héa (chang han nhu nhan hiéu mui
anh dao (nhan hiéu s6 2463044)
tai Hoa Ky cho san pham dau nhét
tong hop cho xe phan khai lan).
Diéu d6 duoc ly giai rang, trén thuc
té, viéc dang ky va chap nhan bao
ho nhan hiéu mui huong cho cac
san pham khong nhin thay dugc
da dat ra nhiéu thach thic cho co
quan so hiru tri tué tai cac quoc gia
thira nhan bao hd loai nhan hiéu
nay. Do do, viéc sir dung cac dau
hiéu khong nhin thdy dugc dé bao
ho cho doi tugng khong nhin thay
dugce (dich vu) 1a diéu kho khan
cho chinh chu don ciing nhu co
quan nha nudc trong viéc ching
minh kha nang phan biét dich vu
cua chu thé cung trng nay véi dich
vu cua cac chu the khac.

2.3.2. Cac diéu kién bao ho cua
nhan hiéu mui huong

Khac véi cac dau hiéu nhin thay
duge nhu tir ngdr, hinh anh, mau
sac (ngudai tiéu dung co thé chi ro,
miéu ta ching thong qua mau sac,
chir viét, hinh khoi, bo cuc mot cach
chi tiét ma it cé su khac biét vé

16 Khdi niém vé nhan hiéu phi truyén thdng lin d4u tién duoc dua ra tai vin kién SCT-12 ctia Uy ban thuéng true vé Nhan hiéu, Kigu déng cdng nghiép va
Chi dan dia ly (SCT) cua WIPO, theo do, ban dau, thuat ngir dau tién duge st dung 1a "New types of marks® (tam dich la: "Cac loai nhan hiéu mai”); vé
sau, tai cac hoi nghi va van ban tiép theo, WIPO lai sir dung thuat ngi “Non traditional trademarks” (tam dich la: “Nhan hiéu phi truyén théng").

""Pham Thu Ha, Yéu cau, thuc trang va giai phap cho bao hd nhan hiéu phi truyén thong tai Viét Nam' (Ludn van Thac si Luat hoc, Dai hoc Luat Ha Noi

2019) 12

'8 Cuc Sa hitu tri tué, ‘Tong quan vé nhan hiéu phi truyén thong', <

MMjﬂ+wwmmmmWMmma truy cap ngay 187372021
Sinh vién & Phap luat (s6 10) | 11
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cam nhan hinh anh'™), mui huong
la dau hiéu phi truyén thang khong
thé cam nhan thong qua thi gidc
ciing nhu kho dién ta bang dé hoa
do kha nang tiép nhan mui huong
bang khiru gidc cia moi ngudi la
khac nhau, nguoi tiéu dung chi co
thé cam nhan va noi ra theo tuong
tugng ctua minh. Diéu nay khién
cho viéc phan biét gira cac hang
hoa, dich vu bang nhan hiéu mui
huong tro nén kho chirng minh va
yéu cau diéu kién bao hg ciing cén
phai khat khe hon. Nhu vay, theo
quan diém cua nhom tac gia, dé
mot mui huong duge bao ho dudi
hinh thirc nhan hiéu, mui huvong do
phai dugc coi la co kha nang phan
biét. Trén thuc té, phap luat khong
co bat ky dinh nghia nao lién quan
dén “kha nang phan biét” ctia nhan
hiéu néi chung. Thay vao dé, thuat
nglr nay thuong dugc giai thich,
van dung: i) thong qua hoc thuyét
vé kha nadng phan biét trong phap
luat vé nhan hiéu va ii) bang cach
liét ké cac dau hiéu khong co kha
nang phan biét? cua cac quoc gia
trén thé gidi.

Thong qua hoc thuyét vé kha
nang phan biet, khach hang co
thé phan biét nguén goc cua cac
san pham lién quan cua cac nha
san xuat, cung cap khac nhau, tir
do, ho co6 thé nhan ra mot hang
hoa hodc dich vu ma ho da biét
tlr trude, dan dén viéc dé dang
lra chon khi mua san pham. Su
“‘phan biét” dugc nhac dén ¢ day
tat yéu phai dugc dat ra trén co so

cua qua trinh nhan biét hang hoa,
dich vu cta khach hang. Néi cach
khac, cdc dau hiéu bat ky lién quan
dén nhan hiéu cua hang hoa, dich
vu sé tao ra mot su thu hat nhat
dinh doi vai khach hang, tir do
khién cho khach hang chi y vao
su hién dién cua hang hoa, dich vu
do so voi hang hoa, dich vu khac
trén thi truong, sau dé quyét dinh
chon mua san pham mang nhan
hiéu nay. Cudi cung, két qua cua
“su phéan biét” dugc thé hién ¢ viéc
khach hang sé st dung hay tiéu
ding san pham mang nhan hiéu
do.?” Ben canh do, mot cach chi
tiet hon, kha nang phan biét cua
nhan hiéu noi chung va nhan hiéu
mui huong nai riéng duge thé hién
dugi hai dang la kha nang tu phan
biét va kha nang phan biét thong
gua st dung.2

Poi voi kha nang tu phan biét,
nhan hiéu doé phai co du kha nang
tdc dong vao nhan thirc cua nquai
tiéu dung, d&€ ngudi tiéu dung nhan
biét, ghi nhd va so sanh nham muc
dich xac dinh, chon lra hang hoa,
dich vu.2 An trgng ma ngudi tieu
ding co duoc vé nhan hiéu la két
qua cua nhirng gi ma dau hiéu cua
san pham tac dong dén tu duy cua
ho, co thé hinh thanh tir [an dau
tiép xtc hoac hinh thanh qua qua
trinh str dung san pham lau dai.?
Nhur vay, dau hiéu mui huong phai
|a yéu td dac biét dugc thém vao
san pham cua chu thé nay vdi
chu thé khac thong qua khtu
gidc. Chang han nhu trudng hop

cua cong ty Vennootschap Onder
Firma Senta Aromatic Marketing
(Ha Lan), cong ty nay da dang ky
nhan hiéu mui huong “mui cua
co tuoi méi cat” cho san pham
bong tennis cia minh. Dau hiéu
“mui co tuoi méi cat” dugc xem
la mui riéeng biét ma tat ca moi
ngudi déu ngay lap tire nhan ra khi
chiing dugc dat gan lién vdi bong
tennis.®

Poivaikha nang phan biét thong
qua str dung, néu chu don dang ky
chirng minh dugc rang, nguoi tiéu
dung da quen thudc véi mui huong
gan trén san pham va co thé dua
vao do de phan biét vgi san pham
cua nquoi khac, thi khi do, dau
hiéu mui huong dugc bao ho la
nhan hiéu.2¢ Chang han, trong don
dang ky “huong hoa tuoi, manh,
goi t6i huong hoa dai” (Plumeria
Blossoms) cho san pham “chi may
va chi théu”, chu don da thanh
cong trong viéc chirng minh rang,
nhan hiéu mui huong cé kha nang
phan biét thong qua str dung bang
viéc chi ra rang khong c6 cong ty
nao trudgc do tirng san xuat loai
soi hoac chi théu cé mui thom va
cac khach hang, dai ly, nha phan
phdi sgi hodac chi théu co mui
thom cua ho da nhan ra nguon goc
thuong mai cua chu don trén mui
cua nhitng hang hoa nay.?

Bén canh viéc chirng minh kha
nang phan biét mot cach truc tiép,
dau hiéu mui huong dugc danh gia
la dau hiéu co kha nang phan biét
néu khong thudc mét trong cac

' Tran Anh Ngoc, 'Phap ludt vé bao hd nhan hiéu am thanh va mii - Kinh nghiém thé gidi va khuyén nghi cho Viét Nam' (Luan van Thac si Luat hoc, Dai

hoc Luat Ha Noi 2018) 25

% Theo quy dinh tai Luat Mau WIPO, Muc 1(1)(a), “nhén hiéu (...) I dau hiéu phan biét vdi hang hda, dich vu cua chu thé khac”, hay tai khoan 1 Diéu 15
Hiép dinh TRIPS: “Bat ky mot dau hiéu, hodc té hop cdc dau hiéu nao, co kha nang phan biét (...), déu co thé lam nhéan hiéu hang hoad”; nhur vay, cac quy
dinh trén cho thay, kha ning phan biét |a diéu kién tién quyét d& chap nhan bao hd dau hiéu 1a nhan hiéu; dong thai, nd con |a co so gidp ngdn chin su

map ma gilra cac nhan hieu khac vai nhau.

2 Pao Minh Birc, 'Kha néng "phan biét” clua nhan hiéu', <https: /thongtinphapluatdansu.edu.vn/2008/04/26/3562-2/> truy cap ngay 16/4/2021

Z \an dé "kha nang phan biét thong qua qua trinh sir dung” c6 thé xem thém tai: Dam Thi Diém Hanh, ‘Nhan hiéu cd kha nang phan biét thong qua qua
trinh str dung duréi géc do so sanh phap luat Viét Nam vai phap lut lién minh chau Au va Hoa Ky’ (Luan vin Thac s7 Luat hoc, Dai hoc Luat Ha Noi 2009)
Z Po Thi Hang, ‘Co so phap Iy cho viéc bao hd nhédn hiéu hang hoa o Viét Nam' (Luan vén Thac si Luat hoc, Dai hoc Luat Ha Noi 2004) 35

2% \f{i Thi Hai Yén, 'Mdt so van dé vé bao hd quyén so hiru cong nghiép doi vai nhan hiéu hang hda tai Viét Nam theo quy dinh cua phap luat dan su’ (Luan
van Thac si Luat hoc, Pai hoc Luat Ha Nai, 2001) 14
% Cuc So hitu tri tué, 'Bao ho nhan hiéu mii’, <http://www.noip.gov.vn/documents/20182/834910/B%C3%A0i+4 B%E1%BA%A30+h%ET1%BB%99+NH+

m%C3%B9i.pdf/31a734a8-7fe7-4909-8d57-1483b245b22b> truy cap ngay 17/6/2021

% Tldd, n25

2 Huynh Thanh Tinh, Nguyén Xuan My Hién, Nguyén Ho Bich Hang, ‘Ché dinh ding ky nhan hiéu mii hurong theo phap luat Hoa Ky’ (2017) 05 (108)- Tap

chi khoa hoc phap ly 26, 29
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truong hop dudi day:

i) Mui hurong duge dang ky bao
ho la mui huong tu nhién cia san
pham?

Dé mot dau hiéu dugce dang ky
bao ho la nhan hiéu mui huong thi
dau hiéu do phai co chirc ndng chi
dinh nguén goc cua san pham,
nghta la chi ra chu thé nao la nha
san xuat, cung cap san pham do
chir khéng phai chi dan dén san
pham gan lién véi mli huong. Diéu
nay dong nghia vadi viéc, mot dau
hiéu mui huong sé bi tir choi bao hd
néu mui nay trung vdi mui tu nhién
ctua san pham.” Day la ndi dung
quan trong cua hoc thuyét chirc
nang®, hoc thuyét nay ghi nhan
cho rang mot bén khong dugc doc
qguyén mot dac tinh, chirc nang
nao do cua mot san pham. Noi
cach khac cac cha thé khong thé
st dung déac tinh tu nhién cua san
pham dé dang ky bao ho dudi danh
nghia nhan hiéu mui huong bai
|&é diéu nay sé dan dén viéc canh
tranh khéng lanh manh va gay tc
ché su tu phat trién von co cua thi
truong. Cu thé, khi viéc bao ho dac
diém tu nhién cua san pham dugc
thira nhan, tat ca ca nhan, to chirc
khac sé khong thé tu do sang tao
trong viéc ché tao, san xuat san
pham tuong tu vi da cd chu thé
doc quyén véi dac diém tu nhién
cua loai san pham nay. Vi vay, viéc
yéu cau mui hurong dugc dang ky
bao hd khong phai la mui huong tu
nhién cta san pham la hop ly. Dé
dién giai, nhom tac gia sé mo ta
qua vi du sau day: doi vai cac san
pham co ngudn goc tir tdo, mui
huong tao duge coi la mui tu nhién
cua san pham, do dé viéc bao ho

% Tldd, n25

rieng le mui huong cua tdo khong
dugc chap thuan. Thay vao do,
chu don c6 thé dang ky bao hd to
hop mui huong (huong tdo |1a mot
phan trong t0 hgp nay) miéen sao
t6 hgp mui huong nay cé kha nang
gitp cho nguoi tiéu dung nhan biét
dugce san pham cua chu don bang
cach nguri mui huong, ma khong bi
nham lan v6i san pham cua bat ky
bén nao khac.

i) MUi huong dugc dang ky bao
ho 1a mui hurong mang tinh chic
nang®’

Mui huong sé duge xem la co
tinh chirc nang néu mui huong nay
dugc tao ra bai cong dung hay vai
tro cta chinh san pham. Hay ndi
cach khac, viéc tao ra hay bo sung
mui huong trén san pham la “can
thiét cho viéc st dung, muc dich st
dung hay anh huong dén gid thanh
hodc chét luong san phdm”.32 Diéu
nay co thé dé dang dugc quan sat
trong cac hoat dong thuong mai
trén thuc té, trong nhiéu truong
hop, nham che gidu mui huong cua
san pham gay kho chiu cho ngudi
tieu dung, doanh nghiép thuong
co xu hudng thém mui huong cho
san pham dé lam mui huong cua
san pham tro nén dé chiu hon.
Day |a su no luc cua doanh nghiép
duoc thém vao nhu mot su cai
tien cho hang hoa vé mat thuong
mai chir khong nham muc dich chi
dan nguon gdc cua hang héa hay
gitp phan biét hang héa, dich vu
cua chu thé nay vai cha thé khac.
Chang han, Van phong Sang ché va
Nhan hiéu Hoa Ky (United States
Patent and Trademark Office - viét
tat la “USPTQ") da tir choi don
dang ky “mui huong goi dén huong

bac ha" dugc str dung cho mét na
dung trong y té vai lap luan la mui
huong trong trudng hgp nay mang
tinh chirc nang, thé hién ¢ viéc, mui
huong bac ha trong mat na co tac
dung ro rét trong viéc gilp nguoi
bénh sé c6 cam giac dé chiu hon.*

iii) Mui huong dang ky bao ho
la mui huong pho bién trong hoat
dong thuong mai®

Trong mot vai truong hop, voi
nhirng loai hang hoa c6 mui huong
khong phai la mui tu nhién cua san
pham, nhung nguoi tiéu dung da
nhan thirc rang day la mui duong
nhién ma san pham c6 do hau hét
cac nha san xuat déu str dung mui
huong nay. Khi do, dau hiéu mui
huong do sé khong duoc bao ho
la nhan hiéu mui huong.® Chang
han, nhiéu nha san xuat thuong
thém mui huvong chanh vao san
phdm nudc rira bat cua minh dé
tao cam gidc an toan, dé chiu cho
nguoi tieu dung khi str dung. Trong
truong hop d6, dau hiéu huong
chanh dé sé khong dugc dang ky
lam nhan hiéu mui huong cho san
pham nudc rira bat do day la mui
huong pho bién trong hoat dong
thuong mai.

3. Kinh nghiém bao hd nhan
hiéu mui huong tai mot sé quoc
gia trén the gidi

Trong pham vi bai nghién ctu,
nhom tac gia lva chon phan tich
quy dinh trong viéc bao hd nhan
hiéu mui huong cua phap luat Hoa
Ky va EU - nhirng quoc gia, khu
vuc trén thé gidi tién phong va co
nhirng tién bo nhat dinh trong viéc
bao ho nhan hiéu mui huong dée
tlr d6 co theé tiép thu nhitng kinh

# Tran Anh Ngoc, 'Phap luat vé bao ho nhan hiéu am thanh va mui - Kinh nghiém thé gidi va khuyén nghi cho Viét Nam' (Luan van Thac si Luat hoc, Dai

hoc Luat Ha Noi 2018) 46

* Nguyen Xuan Quang, Nguyén Xuan Ly, ‘Bao ho nhan hiéu am thanh va nhén hiéu mii huong theo Hiép dinh doi tac kinh té chién luge xuyén Thai Binh
Durong va kién nghi hoan thién phap luat Viét Nam' (2016) So chuyén dé Moi trudng phép Iy cho doanh nghiép - Tap chi Dan chu va Phap luat 84,87

1 Tldd, n25

2 Huynh Thanh Tinh, Nguyén Xuan M{ Hién, Nguyén Ho Bich Hang, ‘Ché dinh dang ky nhan hiéu moi hurong theo phap luat Hoa Ky’ (2017) 05 (108)- Tap

chi khoa hoc phap ly 26, 28

* Huynh Thanh Tinh, Nguyen Xuan M§ Hién, Nguyén Ho Bich Hang, ‘Ché dinh dang ky nhan hiéu moi huong theo phép luat Hoa Ky’ (2017) 05 (108)- Tap

chi khoa hoc phap ly 26, 28
* Tldd, n25
* Tldd, n25
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nghiém cd gid tri nham hoan thién

hon nita phap ludt so hitu tri tué

Viét Nam trong van dé bao ho nhén

hiéu mui hurong noi riéng va nhan

hiéu phi truyén thong noi chung.
3.1. Hoa Ky

Hoa Ky |a mgt trong nhirng quoc
gia tién phong trong viéc chap nhan
bao hd cac dau hiéu phi truyén
thong trong phap luat ctia minh.
Hoa Ky da ban hanh Luat nhan hiéu
hang hoa ngay 05/07/1946, co
hiéu luc tir 06/07/1946 (“Pao luat
Lanham”), dugc stra doi nhiéu [an.
Tai Dao luat Lanham, Muc 1052
quy dinh mét nhan hiéu duge dang
ky vao Hé thong dang ky goc néu
no co kha nang phan biét hang hoa
cua chu thé nay véi hang hoa cua
chu thé khac, trir khi né bi ngan
cdm boi cac quy dinh cua phap
luat.*® Trén thuc té, nhan hiéu mui
dau tién dugc bao ho tai Hoa Ky la
nhan hiéu ‘mui hoa dai” (Plumeria
Blossoms) cho san pham sgi va
chi théu tir 1990 cua Clarke.

Hién nay, theo tinh than phap
luat s& hitu tri tué cua Hoa Ky (chu
yéu xem xét dudi goc do Dao luat
Lanham), mot mui huong cé kha
nang dugc bao ho nhan hiéu sé
phai dap (rng ba diéu kién: i) dau
hiéu mui huong phai duoc str dung
nhu mot nhan hiéu gan lién véi mot
san pham; ii) dau hiéu mui huong
muon dugc bao ho dudi dang nhan
hiéu phai co kha nang phan biét va

mang tinh phi chirc nang; iii) dau
hiéu mui huong trén khong dugc
gdy nham lan véi cac nhan hiéu
khac.3 Trén thuc té, diéu kién st
dung miui huong nhue mot nhén
hiéu gan véi mot san pham va diéu
kién khong gay nham lan la céc
diéu kién bao ho ap dung chung
cho céc loai nhan hiéu. Diéu kién
bao ho con lai, c6 kha nang phan
biét va coé tinh phi chic nang, co
su bat nguon tir nhirng hoc thuyét
mang tinh ly luan cua Hoa Ky. Hoc
thuyét chirc nang cua Hoa Ky chi
ra rang, mot dau hiéu mui huong
sé khong dugc bao ho néu co tinh
chic nang. Diéu nay dong nghia
vGi viec mot dau hiéu mui huong
sé bi tir chdi bao ho néu mui nay
tring v&i mui tu nhién cta san
pham va nguoi tiéu ding quyét
dinh st dung san pham dua trén
chinh mui huong cua san pham
d6.%® Viec quy dinh diéu kién bao
ho mui huong thé hién tinh phi
chirc ndng la mot quy dinh phu
hop véi thuc tien boi néu bao ho
mui huong co tinh chirc nang sé
anh huong rat nhiéu t6i canh tranh
trén thi truong boi cac nha san
xuat khac khong thé san xuat duoc
nhirng san pham mang nhitng dac
tinh mui huong ma nguai tieu dung
can do mui huong doé da duoc bao
ho doc quyén.

Bén canh chic nang nhan dién
va chi dan nguén goc hang hda,
nhan hiéu mui huong con phai co
kha nang phan biét. Theo quy dinh

tai Muc 1202.13 cua S0 hudng
dan Quy trinh kiém tra nhan hiéu
(Trademark Manual of Examining
Procedure- viét tat Ia “TMEP"), chu
don sé phai chirng minh dugc dau
hiéu von da co kha nang tu phan
biét hodc dau hiéu nay sé dat dugc
kha nang phan biét thong qua mot
qua trinh sir dung dé co thé dugc
dang ky theo Dang ba chinh (phu
chuong “Principle Register” cua
Dao luat Lanham), néu khong thé
chirng minh dugc kha nang dat
duoc su phan biét thi mui huong
chi c6 thé dang ky theo Dang ba
phu (phu chuong “Supplemental
Register” cua Dao luat Lanham).*
Co thé danh gia rang, dudi goc do
phap luat so hiru tri tué Hoa Ky,
mot nhan hiéu mui sé dugc danh
gia rat ky lugng vé kha nang phan
biét va tinh phi chic ndng dé co
thé dugc bao ho thanh cong.

3.2.EU

Khéc voi Hoa Ky, trong van dé
bao ho nhan hiéu mui huong, EU
tap trung hon vao viéc xem xét
tham dinh hinh thirc. O EU, ngoai
hé thong dang ky bao ho nhan
hiéu truc tiép ¢ moi qudc gia, con
c6 Nhan hiéu Lién minh chau Au
(European Union Trade Mark, viét
tat la “EUTM") hinh thanh tir nam
1996 va tu dong ap dung néu
nudc nao gia nhap EU. Trudce day,
Luat Nhan hiéu EU yéu cau ho so
dang ky nhan hiéu phai cé ban

* Tran Anh Ngoc, Phap luat vé bao ho nhan hiéu dm thanh va mii- Kinh nghiém thé gidi va khuyeén nghi cho Viét Nam' (Ludn van Thac si Luat hoc, Dai

hoc Luét Ha Ngi 2018) 21

37 Ban ddu nhan hiéu nay bi Van phong Sang ché va Nhan hiéu Hoa Ky (United States Patent and Trademark Office- viét tat la USPTO) tir chdi bao ho vi
nguéi ndp don khong chirng minh duge mii huong oo thé chi ra nguin gdc thuong mai cia chi don. Sau dé Hoi dong xét xir va khang cdo nhan hiéu
Hoa Ky (Trademark trial and appeal board- viét tat 1a "TTAB") da ra phan quyét cong nhan rang mét mii huong ciling ¢6 thé 1a mat chi dan thuong mai
do d6 co thé dang ky bao hd nhung co dua ra mot lvu y rang: TTAB khong dé cap dén kha niang duoc bao ho cua mii huong cua cac san pham mang
nhirng dac tinh vé mui hurong nhur nude hoa, céc san pham gia dung c6 mii huong. Dong thoi van dé nay ciing khong phai 12 van dé mé ta bang mot
thuat ngir nham xac dinh mii hwrong dic trung cua san pham. Diéu nay cd nghia 13, theo TTAB, mot mii hurong sé khong duoc bao hé 12 nhan hiéu cla
mot san pham néu san pham do duge sir dung chu yéu dua vao mii huong. Xem thém tai ‘TTAB - Trademark Trial and Appeal Board- *1 IN RE CELIA
CLARKE, DBA CLARKE'S OSEWEZ Serial No. 758,429 September 19, 1990', <https://ipmall.law.unh.edu/content/ttab-trademark-trial-and-appeal-board-
1-re-celia-clarke-dba-clarkes-osewez-serial-no-758429>, truy cap 16/04/2021

* Huynh Thanh Tinh, Nguyén Xuan My Hién, Nguyen Ha Bich Hang, ‘Ché dinh dang ky nhan hiéu mii hurong theo phap luat Hoa Ky' (2017) 05 (108)- Tap

chi khoa hoc phap ly 26, 27

* Van dé nay ciing twrong tu nhu quyét dinh cua TTAB da dugc dé céap trude do.
0 Nguyén van theo TMEP: “When a scent is not functional, it may be registered on the Principal Register under §2(f), or on the Supplemental Register if
appropriate®. Xem thém tai Bitlaw, TMEP 1202.13: SCENT, FRAGRANCE, OR FLAVOR' <https:/www.bitlaw.com/source/tmep/1202_13.html> truy cép

19/04/2021
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mo ta nhan hiéu bang do hoa.*
Tuy nhién, mot cach khach quan,
co6 thé danh gia rang viec mo ta
mot mui huong dudi dang do hoa,
ban vé, hay thé hién nd dudi mot
phuong tién, ky hiéu, ma mau... la
mot viéc khong hé don gian. Hé
thong Luat nhan hiéu ctua EU stra
doi co hiéu luc tirngay 23/03/2016
(Regulation 2015/2424, Regulation
2017/1001; cung hai van ban chi
tiét “the Delegated Regulation (EU)
2018/625" va “the Implementing
Requlation (EU) 2018/626"). Luat
Nhan hiéu EU 2015 ("EUTMD") da
x6a bo yéu cau bat budc cung cap
ban mo ta nhan hiéu bang dé hoa.
EUTMD da cho phép chu don thé
hién nhan hiéu dudi bat ky hinh
thirc nao pht hop, co thé dudi cac
phuong tién khac khong phai ban
mo ta do hoa, voi diéu kién phai
c6 kha ndng phan biét dong thoi
gitp cho co quan co tham quyén
xac dinh duoc chinh xac va ré rang
ddi tugng can bao ho.#2 Nhu vay,
tai EU, chi don dang ky nhan hiéu
mui sé phai co phuong thirc dé thé
hién duge doi twong mui huong
ma minh muén dugc bao ho.

Co thé thady, cac yéu t6 hinh
thirc - ndi dung hay cac tiéu chi
danh gia, diéu kién bao ho nhan
hiéu mui tai Hoa Ky hay EU déu co
thé dugc xem xét ghi nhan trong
hé thong phap luat so hiru tri tué
Viet Nam.

4. Goi mo cho Viéet Nam trong
viéc bao ho nhan hiéu mii huong

Tai Viét Nam, dé mot dau hiéu
duoc bao ho la nhan hiéu thi dau
hiéu dé phai dap (rng céc diéu kién
sau: i) la dau hiéu nhin thay dugc
dudi dang chir cai, tir ngir, hinh vé,

hinh anh, ké ca hinh ba chiéu hodc
su két hop cac yéu td do, dugc thé
hién bang mot hodc nhieu mau
sac; ii) co kha nang phan biét hang
hoa, dich vu cua chu so hiru nhan
hiéu voi hang hoa, dich vu cta chu
thé khac.® D6i vai kha nang phan
biét, cac nha lam luat khong liét ke
trrong hop nhan hiéu duoc coi la
co kha nang phan biét ma chi dua
ra cac yéu to giip xdac dinh nhan
hiéu bi coi la khong c6 kha nang
phan biét.* Nhu vay, theo quy dinh
cua phap luat Viét Nam, diéu kién
tién quyét dé mot dau hiéu duoc
bao ho la kha nang nhin thay dugc
cua dau hiéu do, nghia 13, hién nay,
Viéet Nam chua chdp nhan bao
ho cac dau hiéu khéng nhin thay
duoc, nhu dau hiéu am thanh, dau
hiéu mui duéi hinh thic nhan hieu.

Trude nhu cau bao ho nhan hiéu
mui huong ciing nhu trén co so
hoc tap kinh nghiém cuta cac quoc
gia trén thé gidi trong viéc bao ho
nhan hieu mui huong, nhom tac
gia xin dua ra mot so kién nghi, dé
xuat goi mo cho Viét Nam trong
viec bao hg nhan hiéu mui huong
nhu sau:

4.1. Diéu kién bao ho

Mot la, diéu kién bao ho nhan
hiéu quy dinh tai Luat So hiru tri
tué, Diéu 72(1) nén dugc sira doi
theo huong nhu sau: “Nhan hiéu
duoc bao hé néu dap (rng cac diéu
kién sau day: 1. La dau hiéu nhin
thay duoc hodc dau hiéu khong
nhin thay duoc dudi dang chir cdi,
tr ngir, hinh vé hinh anh, ké ca hinh
ba chiéu hodc su két hop cdc yéu
t6 do, duoc thé hién bang mét hoac
nhiéu mau sac hodc bang cac hinh
thirc khac.”

Hai la, nén quy dinh thém céc
tieu chi bao ho nhan hiéu mui
huong trong Luat So hitu tri tué.
Day sé la co s phap ly quan trong
gilp co quan nha nudc trong viéc
tham dinh dau hiéu dang ky bao ho
la nhan hiéu mui co du co so dugc
bao ho hay khong. Céc tiéu chi dé
co thé duoc dua ra trén co so hoc
hoi kinh nghiém tir Hoa Ky ciing
nhu EU nhu sau:

- Dau hiéu dugc bao ho la nhan
hiéu mui huong phai cé kha néang
phan biét

Phap luat Viét Nam co thé dua
ra cac tiéu chi dé danh gia tinh
phan biét cua mot nhan hiéu, cha
khong chi dua ra cac dau hiéu
khong co kha nang phan biét
nhu theo quy dinh hién nay. Kha
nang phan biét cia nhan hiéu mui
huong co thé la kha nang tu phan
biét, kha nang phan biét thong qua
str dung hodc tham chi la trudng
hop dau hiéu mui huong chi mang
chirc ndng mo ta nhung c6 y nghia
thir cap.

- Dau hiéu dugc bao ho phai la
dau hiéu mang tinh phi chirc nang

Van dé quan trong nhat can
chirng minh |a dau hiéu mui huong
dugc dang ky bao ho la nhan hiéu
chi c6 mot chirc nang duy nhat la
chi dinh nguén goc cta san pham,
chir khong phai chi dan dén dac
diém cda san pham gan lién vdi
mui huong.*® Ngoai ra, tinh phi
chirc nang ciing co tac dung dam
bao muc tiéu ban dau cua nhan
hiéu la chi dinh nguon, chir khong
phai han ché quyén canh tranh
doi véi nhirng doi thu kinh doanh
khac.* Nhu vay, diéu do cho thay

“1 Quy dinh cua Hai dong (EC) s8 207/2009 ngay 26/02/2009, Diéu 26(1)(d) co quy dinh don déng ky bao hd nhan hiéu phai co ban mo ta nhan hiéu
(“representation of the trade mark™). Ngoai ra ciing theo van ban nay, mdt dau hiéu sé khéng duoc bao hd néu khéng dap (ing duvoc cac yéu cau tai diéu
4 cua van ban, ma Diéu 4 chi ra rang: Mot nhan hiéu co thé bao gdbm bat ky dau hiéu nao co kha nang dugc thé hién dudi dang d6 hoa, tir ngit, bao gém
ca tén riéng, chir cdi, chir so, hinh dang hang héa hoédc bao bi ma c6 kha ndng phan biét hang hoa, dich vu nay vdi hang hoa, dich vu khac.

2 Quy dinh 2015/2424 ngay 16/12/2015 da sira doi Quy dinh 207/2009, Diéu 4, bo yéu cau “represented graphically” (tam dich: “thé hién bang d6 hoa").

4 | udt S& hidu tri tué, Dieu 72
“ Luat S& hitu tri tué, Dieu 74(22)

4> Huynh Thanh Tinh, Nguyén Xuan My Hién, Nguyén Ho Bich Hang, ‘Ché dinh ding ky nhan hiéu mui hrong theo phap luat Hoa Ky' (2017) 05 (108)- Tap

chi khoa hoc phap ly 26, 28

* Huynh Thanh Tinh, Nguyén Xuan M{ Hién, Nguyen Ho Bich Hang, ‘Ché dinh dang ky nhan hiéu moi huong theo phap luat Hoa Ky’ (2017) 05 (108)- Tap

chi khoa hoc phap ly 26, 29
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rang, cac dau hiéu mui huong 1a mui huong tu nhién
cua san pham, mui huong che gidu chirc ndang va mui
huong pho bién trong hoat dong thuong mai sé |3
mui huong khong cé kha nang phan biét va vi vay sé
khong dugc bao ho la nhan hiéu mui huong.

4.2. Hinh thac thé hién trong don dang ky nhan
hiéu

Hién nay, thu tuc dang ky nhan hiéu theo quy dinh
cua phdp luat Viét Nam yéu cau to khai dang ky nhan
hiéu (theo mau).*” Ngoai ra, tai liéu khi ngp don dang
ky nhadn hiéu con yéu cau mot s6 lugng mau nhan
hiéu nhat dinh kem theo giong hét mau nhan hiéu dan
trén to khai don dang ky ca veé kich thudc, mau sac,
dugc trinh bay rd rang véi kich thude theo quy dinh.*
Nhu vay, co thé thdy, quy dinh trén chi phi hgp véi
nhirng don dang ky bao ho nhan hiéu Ia nhan hiéu
truyén thong, con véi nhan hiéu phi truyén thong nhu
nhan hiéu mui huong thi viec mo ta nhan hiéu nhu
trén ciing nhu viéc dinh kem mau nhan hiéu trong don
dang ky gap khong it kho khan.

Truréc nhu cdu bao ho nhan hiéu mui huong, viéc bo
sung quy dinh vé hinh thirc thé hién trong don dang ky
nhan hiéu mui huong la van dé quan trong can co su
xem xét, danh gid, diéu chinh cho phu hop. Khac véi
nhan hiéu am thanh (c6 thé thé hién dudi hinh thirc
not nhac, am phd...), nhan hiéu mui khé co thé dugc
mo ta mot cach ro rang trong don dang ky, hay ciing
khong thé chi thé hién cong thirc hoa hoc cua nhan
hiéu trong don dang ky. Trong van dé nay, luat phap
Viét Nam c6 thé hoc tap kinh nghiém cta EU trong
viéc yéu cau hinh thirc ctia nhan hiéu muii huong phai
dugc thé hién dudi mot hinh thirc nhat dinh. Can luu y
rang, viéc bat buoc mot hinh thirc mo ta bang d6 hoa
c6 thé gay ra nhirng khuon mau cting nhac khong cén
thiét, gay khé khan cho céc doanh nghiép c6 mong
muon bao hd nhan hiéu mui huong. Phap luat so hiu
tri tué Viét Nam co thé tao ra su linh hoat bang céach
cho phép doanh nghiép thé hién dau hiéu mui huong
cta minh dudi bat ky hinh thirc nao phi hgp véi diéu
kién khoa hoc kj thuat ctia minh, véi diéu kién hinh
thirc thé hién do phai ro rang, minh bach va tao diéu
kién thuan lgi cho co quan cé tham quyén xac dinh
duoc chinh xac doi tuong can bao ho.

5. Két luan

Vi thuc tien bao ho trong mot thoi gian dai cua
mot sO quac gia trén thé gidi, co thé thay rang viéc
chap thuan bao ho nhan hiéu mui huong la hoan toan
kha thi nhung viéc trién khai bao hg nhan hiéu nay
trén thuc té co thé sé 1a khd khan I6n cho Viét Nam,
nhat la khi co so vat chat hién tai cua co quan tham
dinh chua dugc dap tng dugc yéu cau tham dinh cac
loai nhan hiéu phi truyén thong c6 cach thé hién phirc
tap. Tuy nhién, cng véi su phat trién cta khoa hoc k§
thuat va nhu cau cta xa hoi, phdp luat so hiru tri tué
Viét Nam cén thiét phai c6 su ghi nhan viéc bao ho
nhan hiéu mui huong va viéc tao ra co s phap ly nhu
vay sé tao tién dé dé nhan hiéu mui huong dugc bao
ho thanh cong trong thuc tién. Trong bdi canh toan
cau hoa, phap luat Viét Nam hoan toan co thé hoc
hoi va tiép thu nhirng kinh nghiém phap ly cling nhu
thuc tién bao ho cua cac nudc phat trien dé tién toi
ghi nhan bao ho nhan hiéu mui huong va mot so nhan
hiéu phi truyén thong khéc trong tuong lai gan.
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Nhan xét:

* Giang vién: Nguyen Thi Lam Nghi - Khoa Luat
Kinh té

1. Ve phuong phap nghién ciru

Bai viét ap dung phuong phap nghién ctru phi hop,
mang lai hiéu qua cho hoat dong nghién ctru.

2. Ve hinh thirc

Cau tric bai viét kha logic, thé hién dugc ro quan
diém cua tac gia, gitip cho doc gia co thé theo doi
mach nghién ctru dé dang.

Ngon ngir va cach hanh van mang van phong khoa
hoc phap ly, trinh bay mach lac, ro rang, dé hiéu.

3. Ve noi dung
- Uu diém:

Tac gia da no luc nghién ctru nghiém tidc van de.
Tac gia c6 nhirng phan tich va so sanh cac quy dinh
phap luat dé lam noi bat nhirng diém gidong va khac
nhau gira cac hé thong phap luat, tir do co nhirng lap
luan kha hop ly. Bén canh do, tac gia ciing cé nhitng
lién hé nhat dinh véi quy dinh ctia phép luat nudc
ngoai lam co s& cho cac dé xuat, kién nghi cia minh.

- Diém can cai thién:

Mot s6 cho con ldp lai noi dung, tac gia can cé
phuong phap hé thong hda kién thirc tot hon. Ngoai
ra, néu tiép can dugc nhiéu nguén tai liéu nghién ciru
nudc ngoai hon thi chat luvgng bai nghién ctru sé con
tot hon nira.
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* Luat sur Ly Nghia Diing, Cong ty Luat TNHH Tu van
Quéc té (Indochine Counsel)

Mot so nhan xét vé ndi dung:

- Néu turong doi day du cdc van deé ly luan chung
lién quan dén viéc bao ho nhan hiéu, va thuc trang
cua van dé bao ho nhan hiéu mui huong theo phap
luat SHTT hién hanh cta Viét Nam.

- Tham khao va chi ra cac quy dinh va kinh nghiém
cua Hoa Ky ciing nhu EU vé viéc bao hd nhan hiéu mui
huong tai céc lanh tho tuong (rng, cling nhu cac bai
viét lien quan dén viéc bao hd nhan hiéu mui huong
tai Viét Nam, va néu su can thiét dua viéc bao ho nhan
hiéu mui huvong vao phap luat SHTT cua Viét Nam va
cac dé xuat stra doi Luat SHTT Viét Nam.

- Doan cudi, phan 2.1, nhom tac gia c6 néu “chirc
nang chu yéu cua nhan hiéu, dé la chirc nang phan biét
san pham va chirc ndng chi dan ngudn goc”. Can noi
ro thém rang “chirc ndng chi dan ngudn goc” la chirc
nang tha phat cua nhan hiéu, xuat phat tir viéc nguoi
tiéu dung phan biét duoc hang héa, dich vu cung loai
cua cac nha san xuat khac nhau thong qua viéc nhan
biét/ phan biét nhan hiéu cua cac nha san xuat nay, va
do vay, co kha nang nhan biét/ xac dinh dugc xuat xir
cua hang hoa, dich vu.

-Doan thtr 4, phan 4.1, nhom tac gia co néu “Phép
luat Viét Nam co thé dua ra cdc tiéu chi dé danh gia
tinh phan biét cua mét nhan hiéu, cht khéng chi dua
ra cdc dau hiéu khong co kha nang phan biét nhu theo
quy dinh hién nay”. Quan diém cua nguoi nhan xét la
viéc dua ra céc tiéu chi cu thé dé danh gia tinh phan
biét cia mot nhan hiéu la khong hop ly vi sé khong thé
liét ké day du cdc tiéu chi danh gia tinh phan biét cho
tat ca cac truong hop cua san pham sang tao cua con
ngudi (vé co ban, la vo tan). Do vay viéc dua ra céc
dau hiéu khong co kha nang phan biét cia nhéan hiéu
theo phap luat SHTT hién hanh |a phu hop va mang
tinh bao quat.
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Kinh da trong

CHU THE THUC HIEN QUYEN BAO VE SU'TOAN VEN CUA TAC PHAM

SAU KHI TAC GIA MAT

Nguyén Thi Anh Duong (K19504T),
Sinh vién Truong Dai hoc Kinh té - Luat, PHQG Tp. HCM

Quyén bao vé su toan ven cua tac pham la quyén cua ngudi sang tao nén tac pham, thudc pham vi quyén tac
gia trong linh vuc so hi tri tué, mang gid tri tinh than' va duoc bao ho vinh vién. Cdc hanh vi xam pham quyén
bao vé su toan ven cua tac pham nhu stra chira, cat xén, xuyén tac tac pham, gay phuong hai dén danh du va
uy tin cta tdc gia’ déu bi xem la hanh vi vi pham phap luat. Tuy nhién, vi ban chat quyén bao vé su toan ven cua
tac pham la mot quyén nhan than khéng gan vdi tai san thugc vé tdc gia, khong thé chuyén giao cho ngudi khac?
nén quyén nay bi roi vao tinh trang khéng cé chu thé thuc hién sau khi tac gia mat. Bai viét sé lam ro van dé
liéu khi tac gia mat thi quyén bao vé su toan ven cua tac pham cé mat di hay khong, néu khong thi chu thé nao
sé tiép tuc thuc hién quyén bao vé su toan ven cua tac pham néu tdc gia qua doi. Viéc tim hiéu nhiing quy dinh
hién hanh, néu lén mét sé bat cap vé quyén bao vé su toan ven cua tac pham va co nhirng dé xuét lién quan la
diéu can thiét trong van dé bao vé tac quyen.

Tir khoa: So hitu tri tué, quyén tac gia, quyén bao vé su toan ven cua tac pham

The moral right of integrity which is the right of the authors, under the copyright scope in intellectual property,
has spiritual value and is protected forever. Acts of infringing upon the moral right of integrity, such as modifying,
truncating, or distorting the works, causing harm to the honour and reputation of the author, shall be regarded
as illegal acts. However, since the nature of the moral right of integrity is not attached to property belonging to
the author, which cannot be transferred to anyone, this right will be in a state which does not have subjects to
exercise after the author’s death. The article clarifies whether the author dies, the moral right of integrity will
be lost or not; who will continue to exercise the moral right of integrity if the author dies. Understanding the
current requlations and mentioning some inadequacies on the moral right of integrity is essential to protecting
copyright issues.

Keywords: Intellectual property, author’s rights, the moral right of integrity

1. Khai quat ve quyén bao vé su
toan ven cua tac pham

1.1. Dinh nghia quyén bao vé su
toan ven cua tac pham

C6 nhiéu dinh nghia vé quyén
bao vé su toan ven cua tac pham,
trong do, cac dinh nghia chu yéu
tap trung vao ngi dung cua quyeén
nay: cho phép tac gia ngan can céc
hanh vi xam pham tac pham dudi
bat ky hinh thirc nao gay phuong
hai dén danh du va uy tin cua tac
gia. Chang han, Cong udc Berne

1971 vé Bao ho cac tac pham van
hoc nghé thuat (sau day goi la
Cong udc Berne) mo ta quyén bao
vé su toan ven cua tac pham la
mat trong nhirng quyén nhan than
quan trong cua tac gia, “phan doi
bat ky su xuyén tac, cat xén, stra
doi hodc nhirng vi pham khac doi
voi tdc pham co thé lam phuong
hai dén danh du va tiéng tam tac
gia".* Tuong tu, nhieu quoc gia
trén thé qidi ciing c6 dinh nghia
vé quyén bao vé su toan ven cla
tac pham gan giong nhu Cong udc

Berne. Don cur, Dao luat Ban quyén
Australia khai quat quyén bao
vé su toan ven cua tac pham la
quyén phan doi su xam pham cua
ngudi khdc dén tac phamd. Dong
thai, Dao luat nay ciing dién giai vé
cac “hanh vi xdm pham” tac pham
bao gom: “bat ky viéc gi lién quan
dén tac pham dan dén sai léch,
bop méo tac pham, pha huy, cat
xén hodc lam thay doi quan trong
doi vdi tac pham gay phuong hai
dén danh du hodc danh tiéng cua
tac gia; hodc trién |am truéc cong

" Doan Thi Ngoc Hai, ‘Ché dinh guyén nhan than trong phap luat dan sy Viét Nam', moj.gov.vn (6/9/2018), <htips.//moj.gov.vn/gt/tintuc/Pages/nghien-
cuu-trac-doi.aspx?itemlD=2366> truy cap ngay 25/8/2020
* Luat So hiru tri tué 2005, swra doi, bo sung 2009, 2019 Diéu 19(4)

* Bd luat Dan sir 2015, Digu 25 (1)

* Cong udc Berne 1971 vé Bao ho cdc tac pham van hoc nghé thudt, Diéu 6bis(1)
5 195A1 Author's right of integrity of authorship, Copyright Act 1986
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ching vé tac pham gay phuong
hai dén danh du hodc danh tiéng
cua tac gia bai cach thirc hodc dia
diém dién ra trien 1am; hodc lam
bat ctr diéu gi khac lien quan dén
tac pham gay phuong hai dén danh
du hoac danh tiéng cua tac gia”".t

Trong phap luat so hiru tri tué
Viét Nam, quyén bao vé sy toan
ven cua tac pham dugc dé cap tai
Diéu 19(4), Luat S¢ hiru tri tué nam
2005, stra doi bo sung nam 20009,
2019 (sau day goi la Luat S¢ hiu
tri tué). Theo do, quyén bao vé
su toan ven cua tac pham dugc
thé hién qua quy dinh “khdng cho
nguoi khac stra chira, cat xén hoac
xuyén tac tac pham dudi bat ky
hinh thirc nao gay phuong hai dén
danh du va uy tin cua tac gia". Doi
tugng cla quyén bao vé su toan
ven cua tac pham ciing la cac loai
hinh tac pham dugc bao hd quyén
tac gia, dugc néu cu thé tai Diéu
14, Luat So hiru tri tué.

Tom lai, tir cac dinh nghia vé
quyén bao vé su toan ven cua tac
pham, co thé thay tinh than chung
cua quyén nay do la quyén cua
nguoi sang tao ra tac pham khong
cho phép nguai khac stra chira, cat
xén, xuyén tac tac pham lam anh
huong dén danh du va uy tin cua
tac gia.

1.2. Y nghia cua quyén bao vé
sur toan ven cua tac pham

Quyén bao vé su toan ven cua
tdc pham dugc xem la mot trong
nhirng quyén nhan than quan
trong nhat doi voi tac gia.” Tac
pham la “dira con tinh than" cua

tdc gia, dugc tao nén bang toan
bd tam huyét, tinh cam, tri tué
cua tac gia. Qua do, tdc pham vira
phan anh nhan céch, suy nghi cta
nguoi sang tao, vira la vién gach
tac gia dung dé xay dung hinh anh
cua minh trong long cong chng.
Xét trén phuong dién tinh than,
khong it quan diém ung hd rang
“tac pham dong nhat vai tac gia"®
va ban than tac pham ciing chira
dung “tinh chat ca nhan dac biét”
cua tac gia’. Suy cho clng, tac
pham la mot vat chat hiru hinh,
mang tinh “dinh danh” cho ngudi
sang tao ra tac pham do. Trong
bdi canh ay, quyén bao vé su toan
ven cua tac pham dugc sinh ra vai
muc dich bao vé nhirng gia tri ma
tac gia da thé hién trong tac pham,
bao gém ca nhitng gid tri nhan
than cua tac gia do.

Trén thuc t€ ngay ca sau khi tac
gia qua doi, nhiéu tdc pham ma ho
dé lai van con dugc cong ching
ti€p can, tiép tuc str ménh thay tac
gia phan anh doi song tinh than
cua ho ldc sinh thoi. Do vay, céc
quyén nhan than thugc pham vi
quyén tac gia ndi chung va quyén
bao vé su toan ven cua tac pham
noi rieng dugc bao ho vinh vién.'
Quy dinh vé quyén bao vé su toan
ven cua tac pham khong chi thé
hién sur ton trong tinh nguyén ban
trong cac san pham tri tué, su ven
nguyén cua cdac gia tri ca nhan téc
gia thé hién qua tac pham ma con
dong vién tinh than tac gia, khuyén
khich cac hoat dong sang tao chan
chinh. Bén canh d6, quyén nay con
ngan chan cac hanh vi sao chép,
cai bién bat hop phéap, lam sai léch

® 195AK Derogatory treatment of artistic work, Copyright Act 1986
" Nidhi Kumari - CNLU, ‘The Moral Rights of an Author’ (06/4/2015) lawctopus.com <https.//www. lawctopus.com/academike/moral-rights-author/>

truy cap ngay 15/9/2021

y chi cua tdc gia dai vagi thanh qua
sang tao cta minh.

2. Quy dinh cua phap luat hién
hanh va thuc trang quyén bao vé
su toan ven cua tac pham tai Viét
Nam

2.1. Cac quy dinh hién hanh veé
quyén bao vé su toan ven cua tac
pham

Quyén bao vé su toan ven cua
tdc pham dugc quy dinh tai Diéu
19(4), Luat So hiru tri tué la quyén
“khong cho nguoi khac sura chira,
cat xén hodc xuyén tac tac pham
dugi bat ky hinh thic nao gay
phuong hai dén danh dur va uy tin
cua tac gia". Quy dinh nay dugc
gidi thich cu thé tai Diéu 20(3),
Nghi dinh 22/2018/ND-CP Quy
dinh chi tiét mot so diéu va bién
phép thi hanh Luat So hiru tri tué
nam 2005 va Luat Stra doi, bo sung
mot so diéu cua Luat so hiru tri tué
nam 2009 vé quyén tac gia, quyén
lien quan (sau day goi la Nghi dinh
22/2018/ND-CP): “Quyén bao vé
su toan ven cua tac pham, khong
cho ngudi khac stra chira, cat xén
tac pham quy dinh tai Diéu 19(4)
cua Luat sa hiru tri tué la viéc
khong cho ngudi khac stra chira,
cat xén tac pham hodc stra chira,
nang cap chuong trinh may tinh
trir truong hop co thoa thuan cua
tac gia."

Nhu da trinh bay, quyén bao
vé su toan ven cua tac pham la
mot trong nhimg quyén nhan
than khong gan vai tai san thuoc
pham vi quyén tac gia". Luat So
hitu tri tué da cé quy dinh cu thé

® ‘Report of the register of copyrights on the general revision of the U.S. copyright law’ (7/1961), <https://www.copyright.gov/history/1961 registers

report.pdf> truy cap ngay 14/9/2020

? Joachim Pierer,‘Authors’ Moral Rights after Death The Monistic Model of German Law, Austrian Law and the Revised Berne Convention', viennalawreview.

com, <https://viennalawreview.com/index.php/vir/article/view/2721/2383> truy cap ngay 13/09/2020

"% Tai mot s6 quoc gia trén thé gidi, quyén nhan than trong pham vi quyén tac gia duoc bao hd it nhat 1a 50 ndm sau khi tac gia mat, hodc it nhat 13 sau
khi cac quyén vé kinh t& phat sinh tir tdc pha@m doé cham dirt thi thoi han bao hd quyén nhén than mai két thic. Tai mét sd quc gia khac, trong do co
Viét Nam, cdc quyén nhan than trong pham vi quyén tac gia la quyén duoc bao ho vinh vién, ké ca sau khi tac gia mat.

" Trong phap luat s& hiru tri tué Viét Nam, cdc quyén nhan than khing gan vai tai san thudc pham vi quyén tac gia duoc guy dinh tai Digu 19 (1); (2) va
(4), gbm 3 guyén: Quyén d&t tén cho tac pham; Quyén dirng tén that hodc bit danh trén tac pham, dugc néu tén that hodc bat danh khi tac pham duoc
cong bd, sir dung va Quyén bao vé sur toan ven cua tac pham, khong cho nguéi khac sira chira, cat xén hodc xuyén tac tac pham duéi bat ky hinh thirc
nao gay phuong hai dén danh du va uy tin cua tac gia.
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vé viéc quyén bao vé su toan ven
cua tac pham khong dugc la doi
tugng chuyén nhugng clia hgp
dong chuyén nhugng quyén tac
gia'? ciing nhu khong duoc la doi
trgng dugce chuyén quyén st dung
trong hop dong chuyén giao quyén
tac gias. Dong thoi, Luat So hiru
tri tué cling néu ré quyén bao vé
su toan ven cua tdc pham ciing
la mot trong nhirng quyén nhan
than duoc bao ho vo thoi han.™
Nhu vay, theo quy dinh hién hanh,
quyén bao vé su toan ven cua tac
pham la quyén chi thudc vé tac gia,
khong thé chuyén giao cho nguoi
khac va dugc bao ho vo thoi han,
ké ca sau khi tac gia mat.

Co6 thé thay rang, phap luat so
hiru tri tué Viet Nam da co nhirng
quy dinh vé quyén bao vé su toan
ven cua tac pham, cho phép tac
gia ngan can su xam pham tur
nguoi khdc doi vai tac pham khi
chura c6 sy dong y cua tac gia. Tuy
vdy, cac quy dinh trén van con tén
tai nhiéu bat cap. Thuc trang ap
dung céc quy dinh vé quyén bao vé
su toan ven cua tac pham da the
hién nhirng van dé nay sinh tir bat
cap do.

2.2. Tinh chat khong thé chuyén
giao cua quyéen bao vé su toan ven
cua tac pham trong phap luat Viét
Nam

Quyén nhan than néi chung
trong phap luat dan su Viét Nam
c6 thé duogc chia thanh hai nhom:
2 Luat S& hitu tri tug, Didu 45(2)

% Lyat S& hitu tri tué, Didu 47(2)
" Lyat S& hitu tri tué, Didu 27(1)

quyén nhan than gan vdi tai san
va quyén nhan than khong gan voi
tai san.'® Cac quyén nhan than gan
vGi tai san vira bao vé yéu té nhan
than cua tac gia, vira mang lai loi
ich kinh t& cho chi s¢ hiru'. Vi
du, trong Luat So hiru tri tué Viét
Nam, quyén cong bd tac pham
hodc cho phép ngudi khac cong
b tac pham la mot quyén nhan
than gan vdi tai san va co thé duoc
chuyén giao. Vdi quyén nay, cha sa
hitu c6 thé tu minh pho bién tac
pham t6i cong chiing dé thu veé lgi
nhuan hodc co thé chuyén quyén
st dung quyén cong bd tac pham
cho mot nguoi khac dé thu lgi. Co
thé thay rang, quyén nhan than gan
v0i tai san vira co gia tri tinh than,
vira co gia tri kinh té, diéu do lam
cho quyén nay c6 thé dugc chuyén
nhugng.

Ngugc lai, quyén nhan than
khong gan vai tai san thi khong
thé dugc chuyén nhugng’, trong
do c6 quyén bao vé su toan ven
cua tac pham. Cac quyén nay chi
c6 gid tri tinh than, khong dinh
gia dugc bang tién va khong co
gid tri kinh té. Quyén nhan than
khong gan vai tai san trong phap
luat sg hiru tri tué 1a quyén mang
tinh “dinh danh” cua mot tac gia,
cho phép tac gia noi lén rang tac
gia da la ai véi day du nhirng gi tao
nén “thuong hiéu ca nhan” cua ho,
giong nhu tén, gidi tinh,.. cua mot
ca nhan'. Vi vay, cdc quyén nhan
than khong gan véi tai san noi

chung va quyén bao vé sur toan ven
cua tdc pham noi riéng la quyén
khong thé chuyen giao cho chu
thé khac, ma chi truc tiép bao vé
nhirng gia tri nhan than cua mot
ca nhan nhat dinh. Cac gia tri nhan
than do cung huéng t6i viec “dinh
nghia” mot cha thé, “lam cho ban
than ca nhan do khong bi |ap lai”
hay khong thé nham lan vdi cha
the khac."” Bén canh do, can phai
ndi thém, trong phap luat so hiru tri
tué Viét Nam, cac quyén nhan than
khong gan vdi tai san noi chung va
quyén bao vé sy toan ven cua tac
pham noi riéng ciing khong duoc
chuyén quyeén sir dung® va khong
dugc thira ké?'. Ban chat khong
thé chuyén nhugng ciing nhu
quy dinh khong dugc thira ké va
chuyén quyén st dung cta quyén
bao vé su toan ven cua tac pham
da gay ra nhirng bat cap trong viéc
bao vé su toan ven cua tac pham
va danh du, uy tin cta tac gia sau
khi tac gia mat.

2.3. Thuc trang ap dung cac quy
dinh vé quyén bao vé su toan ven
cua tac pham

Trong thuc té, nhiéu truong hop
do thiéu quy dinh vé chu thé thyc
hién quyén bao vé su toan ven cua
tac pham sau khi tac gia mat ma
quyén nay da khong dugc bao vé
mot cach phu hop. Tai Viét Nam,
cac hanh vi xam pham su toan ven
cua tac pham dién ra tran lan trén
nhiéu phuong tién dai ching, tir

> Trong phdp luat dan su Viét Nam, su phan chia nay duoc quy dinh tai Bo luat Dan su 2015, sira doi, bd sung 2019, Diéu 17 (1)

' Ludt S& hitu tri tué, Disu 20(3)

" Tai Diéu 45(2), Lut S hitu tri tué cé quy dinh: “Tac gia khong duoc chuyén nhuong cac quyén nhan than quy dinh tai Diéu 19, trir quyén cong bd
tac pham". Cac quyén nhan than khéng duoc chuyén nhuong duoc nhac dén trong digu ludt nay duoc quy dinh tai cac khoan 1; 2; 3 Diéu 19 Luat S6
hiru tri tué

"® Tldd, n9

® Nguyeén Thi Qué Anh, ‘Mot so van dé vé ghi nhan va bao vé cac gia tri nhan than trong phap luat dan su’ Tap chi khoa hoc DHQG Ha Noi, Luéat hoc 27
(2011) 213 - 220 <https://repository.vnu.edu.vn/flowpaper/simple_document.php?subfolder=29/66/40/&doc=29664020495246366118200954396378
231989&bitsid=1e8c990b-03e4-43c7-a09d-c2971f6cbdef&uid=> truy cap ngay 31/8/2020

2 Tai Diéu 47(2), Ludt So hiru tri tué co quy dinh: “Tac gia khong duge chuyén quyén sir dung cac guyén nhan than quy dinh tai Diéu 19, trir quyén cong
b tac pham". Cac quyén nhan than khong dugc chuyén quyén sir dung duge nhac dén trong diéu luat nay bao gém: Quyén dit tén cho tac pham; Quyén
dirng tén that hodc bat danh trén tac pham, duoc néu tén that hodc bit danh khi téc phdm duoc cing bd, sir dung va Quyén bao vé sir toan ven cua tac
pham, khong cho ngudi khéc sira chira, cat xén hodc xuyén tac tac phdm dudi bat ky hinh thire nao gay phuong hai dén danh dur va uy tin cla tac gia.

21 Luét So hitu tri tué quy dinh vé thira ké quyén tac gia tai Diéu 40: "To chirc, ca nhan dugc thira ké quyen tac gia theo quy dinh cua phap luat vé thira
ké la chu so hiru céc quyén quy dinh tai Diéu 20 va khoan 3 Diéu 19 cua Luat nay.” Tirc |3, chi cac quyén tai san va quyén nhan than khong gan vai tai
san mdi co thé 1a doi twong cua thira ké, con cac quyén nhan than khong gan vai tai san thi khong duoc thira ké.
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nhirng bai hat, bai tho ché |6i cong
khai trén mang Internet lén dén
song truyén hinh?. Trong do, co
nhiéu ban nhac, bai tho ché lai tir
tac pham goc truc tiép xam pham
quyén bao vé su toan ven cla tac
pham khi tac gia cua nhirng “tac
pham” ché nay da khong cé su
chap thuan trudc voi tac gia cua
tdc pham goc, dong thoi viéc cai
bién tac pham goc lam anh huang
dén danh du, uy tin cta tac gia.

Vé mat phap ly, cac “tac pham”
ché (parody) c6 thé dugc xem la
tdc pham phai sinh®*. Hoat dong
lam tac pham phai sinh chi hop
phap khi tac gia cua tac pham phai
sinh do xin phép va tra tién nhuan
but, thu lao, cac quyén lgi vat chat
khdc cho chu s& hitu quyén tac
gia%, dong thai viéc lam tac pham
phai sinh khong duoc xam pham
dén cdc quyén tac gia doi vai tac
pham goc®. Tuy nhién, hién nay
c6 rat nhiéu “tdc pham phai sinh”
vi pham quyén téc gia, trong dé co
quyén bao vé su toan ven cua tac
pham. Ngay ca nhiéu chuong trinh
noi tiéng, dugc phat song trén cac
kénh truyén hinh uy tin cling khong
tranh khoi vi pham nay.*

Van dé buc thiét nhat duoc
nhin nhan qua thuc trang dp dung
cac quy dinh vé quyén bao vé su
toan ven cua tac pham la rat nhiéu
truong hop do thiéu quy dinh vé
chu thé thuc hién quyén bao vé su
toan ven cua tac pham sau khi tac
gia mat ma quyén nay da khong
duoc bao vé mot cach phu hop.
Dién hinh cho van dé nay la truong
hop cua cac nghé si dién trich
doan vd cai lvong “To Anh Nguyét”

tai san khau hai ngoai Thiy Nga
Paris by Night vao nam 2016. “To
Anh Nguyét” trong nguyén tac la
vo cai lvong dugc viét bai soan
gia co NSND Tran Hiru Trang, ké
vé cudc doi cia mot nguai phu nir
nét na, doan chinh, san sang chap
nhan thua thiét, hi sinh trong su6t
cudc doi minh vi nhirng ngu'di than
yéu.? Kich ban “Td Anh Nguyét”
dugc xem nhu mot trong nhiing
kich ban cai luvong mau murc, la tac
pham kinh dién cua nghé thuat cai
luvong Viét Nam ma nhiéu nghé st
da ghi dau tén tudi cta minh. Tuy
nhién, tai mot budi biéu dién hai
hai ngoai, cac nghé si Huynh Tran
Thanh (nghé danh Tran Thanh),
Phong Thi Ngoc Giau (nghé danh
Ngoc Giau), Ta Anh Birc (nghé
danh Anh Dirc) da xuyén tac hinh
tugng T6 Anh Nguyét khi dién lai
phan doan 6ng Minh (mo0t nhan
vat trong va cai lurong nay) tim dén
nha Té6 Anh Nguyét, sau thai gian
dai ca hai khong lién lac nhau, dé
mdi ba dén du dam cudi con trai
minh. Trong nguyén tac, day la mot
trich doan tuong cai lrong rat cam
dong, nhung trdi lai, qua su thé
hién cua dién vién Tran Thanh (vai
T6 Anh Nguyét), Ngoc Giau (vai
6ng Minh) va Anh Dirc (vai dia con
trai), trich doan bi cai bién theo thé
loai hai kich. Trong d6, Tran Thanh
da pho truong hinh theé mét cach
nhd nhang, phan cam, cé nhitng
|6i thoai am chi vé gidi tinh, quan
he nam nir va nhirng cau dua dung
tuc, khong phu hgp v6i nhan vat
trong nguyén tac.?® Man biéu dién
cua cac nghé si nay da lam mat di
gia tri nhan van sau sac cua va cai
lvong “To Anh Nguyét”, anh huéng

truc tiép dén danh du va uy tin cua
tac gia Tran Hiru Trang.

Qua viéc nay, cac nghé si da
phai chiu mtrc phat hanh chinh dén
32.000.000 dong, trong do bi phat
7.500.000 dong vi hanh vi xuyén
tac tdc pham gay phuong hai dén
danh du va uy tin cua tac gia.” Tuy
nhién, so tién phat da néu chi la
murc phat hanh chinh doi vai hanh
vi xuyén tac tac pham gady phuong
hai dén danh du va uy tin cua tac
gia, chir khong phai la so tién boi
thuang cho gia dinh tac gia do viéc
khai kién thanh cong hanh vi xam
pham quyén bao vé sy toan ven
cua tac pham. Gia str, trong trudng
hop nay, gia dinh co soan gia Tran
Hiru Trang muén khai kién dé bao
vé quyén lgi bi xam pham cho
nguoi than da qua doi (soan gia
Tran H{ru Trang) thi ciing khong
thé, bai hién nay luat chua cé mot
quy dinh nao cho phép ngudi co
quyén lgi, nghia vu lién quan thay
tac gia da mat khai kién hanh vi
xam pham quyén nhan than trong
pham vi quyén tac gia.

Mot truong hop vi pham nghiém
trong quyén bao vé su toan ven
cua tac pham khac la quang cao
thuong hiéu pho an lién Cung Dinh
- Pho Ha Noi vao nam 2019. Cu
thé, tai clip quang cdo nay, nir ca si
Hong Nhung da thé hién mot doan
trong ca khtic “Nhd vé Ha Noi” cua
c6 nhac si Hoang Hiép bang mot
|0 bai hat bi cai bién. Nhitng ca tir
mang tinh hao hung, duoc xem la
“mang tron ven hon cot ngudi Ha
NoOi” trong tac pham goc: “Du co
di bon phuong troi/ Long vén nhé
vé Ha Noi/ Ha Noi cua ta, thu do

Z Thily Trang, 'St dung nhac “ch&” |a vi pham tac quyén’ n/d.com.vn (03/8/2015) <https://nld.com.vn/van-hoa-van-nghe/su-dung-nhac-che-la-vi-pham-
tac-guyen-20150803222755313.htm> truy cap ngay 21/04/2021

Z Diéu 4(8), Luat so hitu tri tué
2 Ludt So hiru tri tué, Diéu 20(3)
% Luat Sa hiru tri tué, Diéu 28(7)
% Tldd, n22

2 Mai Ngoc, ‘Tran Thanh bi phat 32,5 triéu déng vi ‘ché cai lvong Td Anh Nguyét' thanhnien.vn (16/5/2016) <https://thanhnien.vn/van-hoa/tran-thanh-
bi-phat-32 5-trieu-dong-vi-che-cai-luong-to-anh-nguyet-703325.html> truy cap ngay 21/4/2021

2 Thoai Ha, Tran Thanh bi phat hon 332 triéu vi dién “To Anh Nguyét” phan cam’ VnExpress.net (16/5/2016) <https://vnexpress.net/tran-thanh-bi-phat-

2 Linh Doan, ‘Dién Té Anh Nguyét Remix: Tran Thanh bi ph

> truy cap ngay 4/5/2021

tran-thanh-bi-phat-hon-32-trieu-dong-1101799.htm> truy cap ngay 21/4/2021
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yéu dau/ Mot thoi dan bom, mét
thoi hoa binh.." da bi cai bién
thanh “Du co di bon phuong trdi,
long van nhé pho Ha Noi/ Soi gao
mém dai, ngot thanh nudc cot/
Tron ven vi ngon cua ngudi Ha
thanh..”". Khi dugc phat song,
doan clip nay da vap phai su phan
doi ctia nhiéu khan gia vé viéc thay
doi ca tir cua ban goc dé phuc vu
muc dich quang cdo thuong mai.*
Dong thai, mot so khan gia con chi
trich viéc lam nay khi cho rang day

la mot su xtic pham |6n doi vai co

nhac si Hoang Hiép, vai nhirng gia
tri van hoa tinh than ma ca khc
goc da xay dung trong long cong
chting, duoc cong ching don nhan
va luu gilr.** Rd rang, nhitng thay
doi, chinh stra ca tir cta loi bai hat
da anh huong truc tiép dén cam
xtc tham m§ cta khdn gia, ddc biét
la nhirng nguoi yéu mén ca khic
“Nh¢ vé Ha Noi".

Doi véi van dé bao vé quyén
duoc lam tac pham phai sinh, gia
dinh tac gia trudc dé da dy quyén
bao ho tdc pham cho Trung tam
Béo vé Quyén tac gia Am nhac Viét
Nam - VCPMC va sau do6 trung tam
da dong y cho don vi truyén thong
gquang cao Pho Ha Noi lam tac
pham phdi sinh®. Tuy nhién, khi
xem clip quang cdo trén, con trai
cua co nhac si Hoang Hiép da bay
to ro su phan doi voi tac pham phai
sinh nay va cho biét néu VCPMC
hoi y kién cua gia dinh trudc vé
viéc thuc hién doi 1oi cho ca khic
nay thanh mot bai hat quang cao
pho &n lién nhu thé thi gia dinh
ciing sé khong dong y**.

Viéc thay doi loi bai hat trong

tinh hudng nay tuy khong vi pham
quyén tai san cua chd s hiry,

nhung lai truc tiép xam pham
quyén nhan than cua téc gia, cu
thé la quyén bao vé sy toan ven
cua tdc pham bang nhirng ca tir
mai lam mat di gia tri von co cua
tac pham gdc, gdy anh hudng dén
cam xuc tham my cua ngudi tiép
nhan, ton hai danh du va uy tin cta
tdc gia. Co thé thay, néu nhirng
nguoi thira ké tac pham cua co
nhac si cé du tu cach phap ly dé
thay ong thurc hién viéc quyén bao
vé su toan ven cua tac pham trén
thi khong loai trir kha ndng ho sé
khai kién don vi truyén thong da
thuc hién hanh vi ché |6i tac pham,
lam ton hai cac gia tri tinh than ma
tdc pham goc da mang dén cho
ngudi tiép nhan, anh huong truc
ti€p dén cdc yéu td nhan than lién
quan dén quyén sa hitu tri tué cla
co nhac s.

Nhitng truong hop dugce vien
dan chi la so it trong vo van céc
truong hop cai bién tac pham,
xam pham quyén nhan than khong
thé chuyén giao cua tac gia. Thuc
trang vé quyén bao vé sy toan ven
cua tac pham da dat ra hai van dé:
thir nhat, liéu hanh vi cat xén, stra
chira tdc pham (khong cé su cho
phép cua tac gia) ma khong lam
anh huong dén danh du va uy tin
cua tac gia thi co bi xem la hanh vi
xam pham quyén bao vé su toan
ven cua tac pham hay khong; thi
hai, ai sé yéu cau toa dn bao vé
quyén bao vé su toan ven cua
tac pham néu co6 nguoi thuc hién
hanh vi xam pham quyén sau khi
tac gia mat. Hiéen tai, hai cau hoi
nay van la nhitng van dé con bo
ngo trong phap luat so hiru tri tué
Viet Nam.

3. Bat cap cua phap luat Viet
Nam hién hanh va mat so kién nghi
hoan thién quy dinh ve chu thé
thuc hién quyén bao vé su toan ven
cua tac pham sau khi tac gia mat

3.1. Su khong thong nhat trong
cach xac dinh hanh vi xam pham
quyén bao vé su toan ven cua tac
pham va kién nghi hoan thién dinh
nghia quyén bao vé su toan ven
cua tac pham

Viéc thong nhat dinh nghia vé
quyén bao vé su toan ven cua tac
pham co y nghia quan trong doi
vdi cach thirc thuc hién quyén sau
khi tac gia mat. Diéu nay la mot
trong nhitng yéu t0 gitip dam bao
kha nang thyc thi quyén bao vé su
toan ven cua tac pham ke ca trudc
va sau khi tac gia mat.

Tai Dieu 19(4) Ludt S& hiu
tri tué, quyén bao vé su toan ven
cua tac pham la “khong cho nguoi
khdc stra chira, cat xén hodc xuyén
tac tac pham dudi bat ky hinh thirc
nao gay phuong hai dén danh du
va uy tin cua tac gia". Tuy nhién,
quy dinh nay lai dugc giai thich tai
Diéu 20(3), Nghi dinh 22/2018/ND-
CP quy dinh chi tiét mot so diéu va
bién phap thi hanh Ludt S& hitu
tri tué nam 2005 va Luat Stra dai,
bo sung mot so diéu cua Luat so
hiru tri tué nam 2009 vé quyeén tac
gia, quyén lién quan (sau day goi
la Nghi dinh 22/2018/ND-CP) vdi
mot ndi ham khac: “Quyén bao vé
su toan ven cua tac pham, khong
cho nguai khac stra chira, cat xén
tac pham quy dinh tai Diéu 19(4)
cua Luat so hitu tri tué la viéc
khong cho nguoi khéc stra chira,
cat xén tac pham hodc sura chira,
nang cap chuong trinh may tinh
trir truong hop co thoa thuan cua
tac gia."

M Nhu Y, ‘Ca khic “Nhd vé Ha Noi® bi ché thanh “phd Ha Noi, VCPMC xin 16i gia dinh nhac si Hoang Hiép' Anninhthudo.vn (12/7/2019) <https://

anninhthudo.vn/ca-khuc-nho-ve-ha-noi-bi-che-thanh-pho-ha-noi-vcpme-xin-loi-gia-dinh-nhac-si-hoang-hiep- DnstEQG‘EﬁE antd> truy cap ngay BJ’EIEGH

' Vi Quynh, ‘Can trong khi thay ddi ca tir' Bdo Nhan dén dién tir (02/8/2019) <

tu-366490/> truy cap ngay 05/5/2021
2 Tldd, n31
= Tidd, n30

3 Viét Thinh, "Ca khiic ‘"Nho vé Ha Nai' thanh ‘Pho Ha Noi', gia dinh lén tiéng’ Plo.vn (10/7/2019) <https://plo.vn/van-hoa/ca-khuc-nho-ve-ha-noi-thanh-

pho-ha-noi-gia-dinh-len-tieng-845252 html> truy cap ngay 6/5/2021
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Ca thé thay rang, cach giai thich
nay khong thong nhat véi dinh
nghia vé quyén bao vé su toan
ven cua tdc pham tai Diéu 19(4)
Luat So hiru tri tué. Tai Luat So
hiru tri tué, hanh vi vi pham quyén
bao vé su toan ven cua tac pham
phai thoa man hai diéu kién: mat
[a, “stra chira, cat xén hodc xuyén
tac tac pham”; hai /a, "gay phuong
hai dén danh du va uy tin cua tac
gia”. Trong khi do, theo dinh nghia
tai Dieu 20(3), Nghi dinh 22/2018/
ND-CP. moi hanh vi stra chira, cat
xén tac pham, du cé lam phuong
hai dén uy tin va danh du cua tac
gia hay khong, néu khong co su
thoa thuan vai tac gia, khong duoc
tac gia bay to su thong nhat vé mat
y chi thi déu bi xem la hanh vi vi
pham quyén bao vé su toan ven
cua tac pham.

Su khong dong bo gira hai van
ban quy pham phdp luat nay da dan
dén cau hoi liéu nhirng hanh vi stra
chira, cat xén tac pham mot cach
thien chi, khong lam phuong hai
dén danh du va uy tin cua tac gia
nhung khong dugc tac gia dong
y thi co phai Ia hanh vi vi pham
quyén bao vé su toan ven cua tac
pham hay khdong. Hodc I, néi mot
cach khac, khi khai kién hanh vi
xam pham quyén bao vé su toan
ven cua tac pham, tac gia co nghia
vu chi ra rang hanh vi cat xén, stra
chira tdc pham dé lam anh huong
dén danh du, uy tin cta minh (theo
quy dinh cua Luat S¢ hiru tri tué)
hay khong. Mat khac, trong truong
hop tac gia da mat, gia st néu co
mot chu thé khac thay tac gia thuc
hién quyén bao vé su toan ven cla
tac pham thi nguai do co can phai
chirng minh va chirng minh bang
cach nao viéc stra chira cat xén
nay da gay phuong hai dén danh
du, uy tin cta tac gia hay khong
trong hoan canh ho khong phai la
chu thé truc tiép bi xam phai dén

danh du, uy tin. C6 thé thay rang,
viec thong nhat khai niém, cach
xdc dinh hanh vi xam pham quyén
bao vé su toan ven cua tac pham
co anh huang lén doi vai cach thire
thuc hién quyén nay sau khi tac gia
mat. Do vay, nguoi viét cho rang,
phdp luat sa hiru tri tué hién hanh
can quy dinh mét cdch r6 rang va
cu thé vé van dé nay nham dam
bao cho qua trinh dp dung céc quy
dinh lién quan dén quyén bao vé
su toan ven cua tac pham sau khi
tdc gia mat trong thuc tién dugc
thuan lgi hon.

Poi véi su khong théng nhat
nay, nguoi viét ung ho quan diém
cua Nghi dinh 22/2018/ND-CP.
Theo ngudi viét, tac pham chinh
la biéu hién cta y tudong, suy nghi,
tinh cam, phong céach ca nhan cua
tac gia, do do, viéc cat xén sua
chira ma khong c6 su dong y cua
tac gia da la hanh vi lam sai léch di
y chi cla tac gia doi vdi tac pham
ma khong can phai xem xét dén
viéec hanh vi do c6 lam anh huong
dén danh du, uy tin tac gia hay
khong. Bén canh do, néu ap dung
Diéu 19(4) Luat So hiru tri tué,
thi hanh vi cat xén, sua chira tac
pham ma khong lam phuong hai
dén danh du va uy tin tac gia sé
khong bi xem |a hanh vi xam pham
quyén bao vé su toan ven cua téc
pham. Lic nay, y nghia quyén bao
vé su toan ven cua tdc pham nhu
dugc phan tich d muc 1.2 o trén sé
khong dat dugc. Quyén bao vé su
toan ven cua tac pham trudc hét
va truc tiép nhat phai bao vé dugc
tinh nguyén ban, toan ven cua
ban than tac pham. Néu quy dinh
phai du hai diéu kién nhu Luat So
hitu tri tué maéi cau thanh hanh vi
xam pham quyén bao vé su toan
ven cua tdc pham, thi yéu to “toan
ven” sé khong con duogc dam bao
khi hanh vi stra chira, cat xén tac
pham khong lam anh huong dén

danh dy va uy tin tac gia. Boi it
nhat, trong trudng hgp nay, su xam
pham tinh toan ven cua tac pham
da dugc thé hién mot cach ro rang
qua hanh vi cat xén, stra chira tac
pham do.

Mat khac, sé rat kho khan trong
viéc xac dinh mat hanh vi cd hay
khong tinh chat gay phuong hai
dén danh du va uy tin cta tac gia.*
Viéc xac dinh hanh vi cat xén, stra
chira tdc pham lam ton hai danh
dur va uy tin cla tac gia la mot van
deé tinh than, kho dinh luvong dugc,
dan dén viéc moi toa an sé hiéu
theo mot cach khac nhau va qua
trinh &p dung luat vao thuc té ciing
sé gay ra nhiéu bat cap.

Vi du dién hinh cho van dé nay
la vu an Confetti Records v Warner
Music UK Ltd [2003] EMLR 35,
Nguyén don da ban mot bai nhac
co tua dé la “Burnin” cho Bi don.
Sau do phia Bi don stra chira bai
nhac nay va chén vao dé mat 10
bai hat ma Nguyén don cho rang
cé nhiéu ca tir am chi bao luc va
ma tdy. Vi hanh vi do, Bi don bi khoi
kién véi cdo budc xam pham quyén
bao vé su toan ven cua tac pham.
Nhung cudi cing Nguyén don lai
thua kién vi gap rac réi vai viéc
chtrng minh |6i bai hat do lam ton
hai danh du va uy tin cua tac gia
do khi choi ban nhac nay ¢ toc do
trung binh va thi cac cum tur trong
loi bai hat khong ro rang va rat kho
dé giai ma nghia cua ching. Tham
phan giai quyét vu an nay da tuyén
bo rang, 6ng khong thay cé bat ky
su ton hai nao vé danh du va uy tin
cua tac gia trong truong hop nay,
do vay, hanh vi cta Bi don khong bi
xem |a xam pham quyén bao vé su
toan ven cua tac pham.

Co thé thay, néu tinh “gay
phuong hai” xuat hién m& nhat thi
du cho tac pham co su can thiép,
cat xén, stra chira tr mot nguoi

¥ (Case file: The mutilated work, copyrightuser.org <https.//www.copyrightuser.org/wp-content/uploads/2017/07/CU_CaseFile_11.pdf> truy cap ngay

4/5/2021
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khac, né co thé van khong bi xem
la hanh vi vi pham quyén bao vé su
toan ven cua tac pham. Hon nira,
trong [inh vuc so hitu tri tué, viéc
xac dinh “tinh phuong hai dén danh
du va uy tin" lai cang gap nhiéu kho
khan hon, bai nd khong giong nhu
viec xac dinh hanh vi xic pham
danh du, nhan pham cua nguoi
khac trong dan su va hinh su, ma
“tinh phuong hai” do lai dugc an
sau dudi |6p vo ngon tir noi riéng
hay hinh thirc truyén dat cua tac
pham cai bién noi chung. Diéu do
sé khién cho moi Toa an, tham chi
la cac tham phan trong cling mot
toa an, sé co nhirng cach xac dinh
khac nhau, kho théng nhat, dan
dén két qua xét xu khac biét gilra
cac vu viéc co tinh chat tuong tu
nhau.

Viéc xac dinh tinh “gay phuong
hai dén danh du va uy tin cua tac
gia" trong mot tdc pham cai bién
luon 1a mot van dé phiac tap. Mot
trurong hgp khac cé thé minh ching
cho van dé nay la vu an Michael
Snow kién Trung tam Eaton vé
viéc stra chira tac pham diéu khac
“Flight Stop™*. Tac pham nay bao
gom 60 con ngong dugc Michael
Snow diéu khac ¢ tu thé dang
bay. “Flight stop” la tac pham diéu
khac dugc gigi phé binh lic bay
gio danh gia |a mot tac pham co
gia tri nghe thuat cao. Trung tam
Eaton - mot khu phirc hop I6n bao
goém trung tam thuong mai va céc
toba cao oc van phong tai thanh
pho Toronto (Canada) - da mua lai
tac pham nay dé treo trén tran nha
phong trung bay bén trong trung
tam. Cubi nam 1982, nguoi dai
dién cua trung tam nay da cho tién
hanh treo nhirng dai ruy bang mau
do Ién co nhitng con ngong nham
muc dich trang tri cho mua mua

sam vao Giang sinh. Sau do, Snow
dé don khoi kién trung tdam Eaton
v6i cdo budc trung tam nay da
xam pham quyén bao vé su toan
ven cua tac pham cua ong vdi hanh
vi “stra chira tdc pham” ma chua
thong qua y kién tac gia, nhirng dai
ruy bang mau do dé da lam “nhiéu
loan sy hai hoa trong bd cuc tu
nhién”, lam sai léch y tuang va anh
huong dén danh tiéng nghé thuat
cua Snow. Céo budc cua Snow
doi vai trung tam Eaton dugc ba
chuyén gia nghé thuat doc lap ung
hg. Ca ba nguoi nay déu cho rang
viec trang tri “Flight stop” da ha
thap gia tri cua tac pham, lam bién
dang y tuong nghé thuat ban dau
va lam anh huong dén danh tiéng,
uy tin ctia Snow.

Tuy nhién, phia Bi don lai cho
rang viéc trang tri tdc pham nay
khong lam bién dang y tudng nghé
thuéat cling nhu ton hai danh tiéng
cua tac gia. Diéu nay dugc nhin
nhan bdi moét chuyén gia nghé
thuat nai tiéng khac khi nguai nay
cho rang viéc trang tri tdc pham
chi mang dén thong diép “Gidng
sinh vui vé” ma khong lam anh
huong dén gia tri nghé thuat cua
tac pham ciing nhu danh tiéng cua
tac gia.

Toa an da néu quan diém rang
hanh vi cta trung tdm nay c6 vi
pham guyén bao vé su toan ven
cua tac pham hay khong khong
phu thudc vao niém tin hay nhan
thirc cua tac gia. Cudi cung, Toa
an da ra phan quyét bugc trung
tam Eaton phai thdo g& céc dai ruy
bang do xudng vai lap luan rang
“viéc stra doi tac pham khi chua
co su dong y cla tac gia co thé
bép méo tac pham, lam anh huang
dén danh du, uy tin cua tac gia".?’

RO rang, dai vai vu an nay, Toa an
van xem xét yéu td “gady phuong
hai dén danh du va uy tin cua tac
gia" trong hanh vi stra chira, cat
xén tac pham. Tuy nhién, qua trinh
xem xét d6 khong dura vao niém tin
cd nhan hay nhan thic cua riéng
tac gia vé viéc hanh vi nay co6 lam
anh huong dén danh dy, uy tin
cua tac gia do hay khong. Tiéu
chuan dé xac dinh ¢ day la y kién
cua nhirng ngudi cé chuyén mon
trong linh vuc nghé thuat va “tinh
hop ly” cua céc lap luan dugce dua
ra.®® Tuy vay, co thé thay rang, ngay
ca nhirng chuyén gia nghé thuat
trong truong hop nay da co y kién
trai chiéu vé tinh chat anh hudng
cua hanh vi sura chira dén gia tri
tac pham va danh tiéng cua tac
gia. Moi chuyén gia nghé thuat lai
c6 mot goc nhin riéng, quan diém
nghé thuat riéng va ly do xac dang
dé bao vé cho két qua “tham dinh
nghé thuat” ctia minh. Do vay, viéc
danh gia mot hanh vi cat xén, stra
chira lam anh huang dén gia tri tac
pham hay danh du va uy tin cua tac
gia 6 mot muc do nhat dinh la van
dé kho co thé phan dinh mot cach
ro rang va khach quan.

Hai vu an dién hinh trén da
chirng minh rang, viéc xac dinh
mot hanh vi stra chira tdac pham
c6 lam xam pham danh du va uy
tin cua tac gia hay khong chua bao
gio la mot van dé don gian. Phép
luat ap dung doi véi hai vu an nay
(Dao luat Ban quyén, Kiéu dang va
Bang sang ché cua Anh nam 1988;
Dao luat Ban quyén Canada nam
1921) déu quy dinh tuong tr mot
sO qudc gia khac vé quyén bao vé
surtoan ven cua tac pham la quyén
cua tac gia co thé phan doi bat ky
s xuyén tac, cat xén, stra doi nao
doi véi tdc pham lam phuong hai

% Snow v The Eaton Centre Ltd. (1982), cipil./law.cam.ac.uk <https://www.cipil.law.cam.ac.uk/virtual-museum/snow-v-eaton-centre-ltd-1982-70-cpr-

2d-105> truy cap ngay 29/6/2021

7 Nguyén Huy Hoang, ‘Mai quan hé giira quyén bao vé toan ven tac phdm va quyén lam tac pham phai sinh’ Tap chi Dan chd va Phap luat (29/4/2021)
{Mwmmmmmmwﬂmw truy cap ngay 09/7/2021

% Nhan dinh cia thdm phan xét xir vu 4n Snow v The Eaton Centre Lid. (1982) - O'Brien J. <hftps./www.cipil.law.cam.ac. uk/virtual-museum/snow-y-
eaton-centre-ltd-1982-70-cpr-2d-105> truy cap ngay 29/6/2021
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dén danh du va tiéng tam tac gia.**
Tuy vay, v6i nhitng tinh tiét xac
dinh tinh chat “gay phuong hai dén
danh du va uy tin cua tdc gida" gan
nhu nhau (tinh chat “gay phuong
hai dén danh du va uy tin cua tac
gia” xuat hién mo nhat trong tac
pham va co nhitng y kién trai chiéu
vé viéc co anh huong dén danh
tiéng cua tdc gia hay khong), cac
Toa an van nhirng co cach lap luan
khdac nhau, dan dén phan quyét
cua hai vu an nay doi lap nhau.

Vi cac ly do trén ma nguoi viét
cho rang, khong cén phai dap Ung
yéu cau vé sy anh huong dén danh
du va uy tin cta tac gia, mét hanh
vi bi xem |a xam pham quyén bao
vé su toan ven cua tac pham khi
hanh vi do lam sai léch hinh thic
hodc ndi dung tac pham ma khong
c6 su thoa thuan trudc véi tac
gia. Theo do, cach dinh nghia vé
quyén bao vé su toan ven cua tac
pham nhu Nghi dinh 22/2018/ND-
CP sé phu hgp vdi thuc tién hon.
Diéu 19 (4) Luat Sa hitu tri tué vé
dinh nghia quyén bao vé su toan
ven cla tac pham va Diéu 28(5) vé
hanh vi xdm pham quyén nay* nén
duoc stra doi theo hudng bo diéu
kién “gay phuong hai dén danh duy,
uy tin cua tac gia” dé bao vé tot
nhat quyén lgi cua tac gia va thuan
loi cho qua trinh ap dung cac quy
dinh vé quyén tac gia néi chung.

3.2. Xac dinh chu thé thuc hién
quyén bao vé su toan ven cua tac
pham sau khi tac gia mat va kién
nghi hoan thién

3.2.1. Khoang tréng phép ly vé
chu thé thuc hién quyén bao vé su
toan ven cua tac pham sau khi tac
gia méat

Xuat phat tir ngquyén nhan phap
luat hién hanh chua c6 quy dinh
vé chu thé thuc hién quyén bao
vé su toan ven cua tac pham sau
khi tac gia mat ma quyén nay chua
thuc su duge phat huy mdt cédch
hiéu qua nang luc cua minh tai
thoi diém sau cai chét cua tac gia.
Quyén bao vé su toan ven cua téc
pham (Diéu 19(4), Luat Sg hiru tri
tué) cling dugc ghi nhan la quyén
dugc bao ho vo thai han*, khong bi
cham dut bai bat ky su kién phéap
ly nao, ké ca viéc tac gia mat. Tuy
nhién, cho dén nay, van chua cé
mot quy dinh nao dé cap vé cach
thirc thuc hién quyén nay sau khi
tdc gia mat. Van dé sé phat sinh
khi tac pham bi cat xén, stra chira,
xuyén tac, nhung vi tdc gia da qua
doi nén khong thé yéu cau Toa an
bao vé quyén lgi cua minh va ciing
khong chu thé nao cod tu cach phap
ly dé khaoi kién thay tac gia. Diéu
nay dan dén thanh qua lao dong
sang tao cua tac gia truc tiép bi
ton hai, pha va di tinh nguyén ban,
khong truyén tai dugc nhirng gia tri
von co cua tac pham dén vdi nquai
tiép nhan o thé hé sau, quan trong
hon, danh du, uy tin cua tac gia co
thé bi anh huong, trong khi nhirng
gia tri nay dugc bao hg vo thoi han
thong qua quyén bao vé su toan
ven cla tac pham. Nhu vay, su kién
tac gia mat sé tao ra mot khoang
trong vé chu thé thuc hién quyén
bao vé su toan ven cua tac pham.
Diéu do dan dén tinh trang, quyén

bao vé su toan ven cua tac pham
chi duge ghi nhan trén danh nghta,
con trong thuc tien thi khong thé
bao vé sau khi tac gia mat.

3.2.2. Kién nghi hoan thién quy
dinh vé chu thé thuc hién quyén
bao vé su toan ven cua tdc pham
sau khi tac gia mat

Tai nhiéu qudc gia trén thé gidi,
quyén bao vé su toan ven cula tac
pham da som dugc xem nhu mot
quyén nhan than dac biét, dugc
bao ho ké ca sau khi tac gia mat
va duoc thuc hién boi nguai thira
ké hodc dai dién cua tac gia do.+
Mot s6 quoc gia trén thé gidi coi
quyén bao vé bao vé su toan ven
cua tac pham la mot truong hop
ngoai |é cua cac quyén nhan than
thudc pham vi quyén tac gia, quyén
nay khong thé chuyén giao nhung
co thé dugc thuc hién bai mot chu
thé khac sau khi tac gia mat.+

Vi du, theo Diéu 28(1) va Diéu
29(1), Dao luat Ban quyén cua Dirc
(UrhG), quyén bao vé su toan ven
cua tac pham* la quyén khong thé
chuyén nhugng®, nhung cé thé
thira k&*® va moi van dé lién quan
dén quyén bao vé su toan ven cua
tac pham phat sinh sau khi tac gia
mat déu duoc thuc hién bai nguoi
thira ké cua tac gia do*’. Nghia la
trude khi tac gia mat, quyén bao
vé su toan ven cua tac pham déu
hoan toan thudc so hiru cua tac
gia va do chinh téc gia thuc hién
khi xay ra cdc van dé lién quan dén
quyén nay. Tuy nhién, véi viéc trao
quyén nay cho nguoi thira ké, sau
khi tac gia mat, nguoi thira ké do
hoan toan co du tu cach dé thuc

# Xem thém The Copyright, Designs and Patents Act 1988 of The United Kingdom (Art 80); Copyright Act of Canada (Art 14.1)

“ Pigu 28(5) Luét So hiru tri tué quy dinh vé cdc hanh vi bi coi |2 xam pham quyén tac gia, trong do cd: “Stra chira, cat xén hodc xuyén tac tac pham
dudi bat ky hinh thirc nao gay phwrong hai dén danh du va uy tin cua téc gia”
‘1 Diéu 27(1), Luat So hiru tri tué quy dinh: "Quyén nhan than quy dinh tai khoan 1, 2 va 4 Diéu 19 cia Luat nay duoc bao hd vo thai han”.

2 |1.S. Government Printing Office, ‘Report of the register of copyrights on the general revision of the U.S. copyright law’ (7/1961) <hitps./www.
copyright.gov/history/1961_registers report.pdf> truy cap ngay 14/9/2020
4 Joachim Pierer, ‘Authors’ Moral Rights after Death The Monistic Model of German Law, Austrian Law and the Revised Berne Convention’,
viennalawreview.com <https.//viennalawreview.com/index.php/vir/article/view/2721/2383> truy cap ngay 13/09/2020

“ Pao luat Ban quyén Dirc quy dinh trong tac quyén cd cac quyén nhan than gom: Quyén cong bd, xudt ban tac pham; Quyén dirng tén | tac gia cua tac

pham; Quyén bao vé su toan ven cla tac phdm

5 Diéu 29, Dao luat Ban quyén Dirc, quy dinh vé “Giao dich hop phap vé ban quyén” <hitps:/dejure.org/gesetze/UrhG/29. himl>
 Diéu 28, Dao luat Ban quyén Dirc, quy dinh vé “Thira k& ban quyén” <https./dejure.org/gesetze/UrhG/28.html>
7 Piéu 28(2), Dao luat Ban quyén Dirc: “Tac gia co thé chuyén guyén thuc hién quyén tac gia cho ngudi thi hanh theo di chic” <hitps:/dejure.org/

gesetze/UrhG/28.himl>
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hién bao vé tac pham lién quan
dén ban quyén trong pham vi thira
ké. Tuong tu, Dao luat Ban quyén
ctia Ao ciing quy dinh vé viéc thira
ké quyén bao vé su toan ven cua
tac pham. Diéu 23(1) va Diéu
23(3), Dao luat Ban quyén Ao c6
néu quyén nay chi dugc chuyén
giao trong mot truong hop dac
biét |a dé lai di san cho nguoi
thira ké sau khi tac gia mat, khong
dugc chuyén giao trong bat ky
trurong hop nao khac. Tai Phap, tur
lau, nudc nay da c6 quy dinh cho
phép mot chu thé khac thay tac
gia thuc hién quyén nay sau khi
tac gia mat.¢ Diéu 121(1), Luat So
hiru tri tué nam 1992 cua Phép néu
ro: quyén bao vé su toan ven cua
tac pham la quyén nhan than bat
kha chuyén nhuong, duge bao ho
vinh vién va cé thé dugce thuc hién
boi nguoi thira ké cua tac gia.*
V@i nhirng quy dinh nhu vay, ngui
thira ké hoan toan c6 du tu cach
thay tac gia thuc hién quyén bao vé
su toan ven sau khi tac gia mat.>
C6 thé thay rang, khac vdi cac quy
dinh cua phap luat Viéet Nam, theo
quan diém cua cac nha lap phap
tai mot s6 quadc gia khac nhu Durc,
Ao, Phép,... quyén bao vé su toan
ven cua tac pham la quyén nhan
than khong thé chuyén nhugng
nhung c6 thé dugc thuc hién boi
nguoi thira ké.

Quy dinh vé van dé thira ké
quyén bao vé su toan ven cua tac
pham trong phap luat cia mot so
quoc gia trén thé gidi da giai quyét
dugc su thiéu sot vé chu thé thuc
hién quyén bao vé su toan ven cua
tac pham sau khi tac gia mat. Vu
kién Bernard-Rousseau v. Soc. des
Galeries Lafayette (France, 1973),
Merryman la mot minh ching cho

* Hogan Lovells, ‘Copyright in France’ Lexology. com <https:/fwww.lexolog

cap ngay 05/8/2021

diéu nay®'. Hoa s§ Herri Rousseau
mat nam 1910. Nam 1971, chau
géi ong da dé don khoi kién mot
ctra hang bach hoéa tai Paris vi
hanh vi bay tri trong tu kinh ban
hang (windows display) cla ong
vGi su cai bién vé hinh anh va mau
sac. Cudi clng, toa an dong y rang
hanh vi cla cira hang nay da xam
pham guyén bao vé su toan ven
cua tac pham cua Rousseau®. Di
lGc khai kién, cac quyén tai san doi
vGi tac pham nay da hét thoi han
bao hg, nhung diéu nay khéng lam
anh huong dén viéc thuc hién cac
quyén nhan than khong gan véi
tai san nhu quyén bao vé su toan
ven cua tac pham, boi cac quyén
nay dugc bao ho vo thoi han.
Trong truong hop trén, néu khong
c6 quy dinh cho phép ngudi thira
ké, co chau gdi cua hoa si Herri
Rousseau sé khong thé thay ong
thuc hién quyén nay.

Hodc |a, trong mot vu an lién
quan dén quyén bao vé su toan
ven clia tac pham tai Dirc, quy dinh
cho phép nguoi thira ké thay téc
gia thuc hién quyén bao vé su toan
ven cua tac pham da cho thay tinh
uu viét khi dam bao kha nang thuc
thi cia quyén nay sau khi tac gia
mat. Ndm 2008, Toa an Lién bang
Dirc da xét xir mot vu an ma trong
do con gdi cua mot kién tric su da
mat, vGi tu cdch la nquai thira ké
cua cha cd, thay 6ng khai kién Bi
don xam pham quyén bao vé su
toan ven cua tac pham. Kién tric
su Hans D. tirng thiét ké mot thanh
duong cho mot nha tho, thiét
ké cua ong da duogc nha tho St.
Gottfried ¢ M. (nha tho bén phia
Bi don) str dung lai vao nam 1952.
Nam 1966, nghé si Hans D. qua
doi. Nam 2002, thanh duong cua

“* Article L.121-1, French Intellectual Property Code 1992

% Tidd, n9

20X

nha tho St. Gottfried da duoc tu bo
lai va su tu bo nay - theo Nguyén
don, lam thay doi, sai léch tac
pham kién tric ma cha co trudc
day da thiét ké. Két qua cudi cung
la Toa an da bac don khoi kién cua
Nguyén don, nhung khong phai vi
ly do Nguyén don khong c6 quyén
thay tac gia khai kién.®* Tu cach
thay tdc gia thuc hién quyén bao
vé su toan ven cua tac pham trong
truong hop nay ctia con gai kién
tric su Hans D. la khong thé chai
cai. Co thé noi rang, néu khong ton
tai quy dinh cho phép ngudi thira
ké thay tac gia thuc hién quyén nay
sau khi tac gia mat, thi lgi ich cua
tac gia bao gom cac gia tri nhan
than cua tac gia va gia tri nghé
thuat cua tac pham néu bi ton hai
do hanh vi xam pham sé khong co
co ché bao vé.

Tir cdc vu viéc trén, co thé thay
rang, viéec cho phép nqudi thira ké
cua tac gia thay tac gia thuc hién
quyén bao vé su toan ven cua tac
pham sau khi tdc gia mat da thuc
s phat huy dugc kha nang bao vé
quyén nay trong truang hop tac gia
- nguoi duy nhat so hiru quyén bao
vé surtoan ven cua tac pham, khong
thé tu minh thyc hién. Quy dinh vé
chu thé thuc hién quyén bao vé
su toan ven cua tac pham sau khi
tdc gia mat co vai tro quan trong
dai voi qua trinh bao vé quyén loi
chinh déng cua tac gia va ap dung
cac quy dinh lién quan dén quyén
nay. Néu khong c6 ngudi thay tac
gia thuc hién quyén bao vé su toan
ven cua tac pham, kha nang bao vé
cac gia tri nhan than cua tac gia,
gia tri nghé thuat cua tac pham
clia quyén nay sé ding lai ngay
sau khi tac gia mat. Théem vao do,
quy dinh bao ho vo thai han dai véi

*1 Gloria Dominguez, ‘Effective protection of moral rights authors rights systems over copyright system’' Central European University - Hungary <http://
www.etd.ceu.hu/2012/dominguez_gloria.pdf> truy cap ngay 30/4/2021
2 Flore Krigsman, ‘Section 43(a) of the lanham act as a defender of artists’ “moral rights™ cyber. harvard. edu <https://cyber.harvard. edu/metaschool/

fisher/integrity/Links/Articles/krigsman.html#anchor1 6560736> truy cap ngay 04/6/2021
** BGH, judgment of March 19, 2008 - | ZR 166/05 - St. Gottfried; OLG Hamm <https./lexetius.com/2008,2202> truy cap ngay 05/8/2021
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quyén bao vé su toan ven cua tac pham sé khong con
y nghia sau khi tac gia mat néu phap luat khong co
quy dinh cho phép chu thé khac thay tac gia thuc hién
quyén nay trong tinh huéng tac gia khong thé tu minh
bao vé. Viéc cho phép nguai thira ké thay tac gia thuc
hién quyén nay sau khi tac gia mat thé hién su tién bo
trong qua trinh lap phap ciing nhu tao duoc su thuan
lgi cho viéc dp dung phéap luat vé quyén bao vé su
toan ven cua tac pham.

Quy dinh cta phap luat sg hiru tri tué mot so quoc
gia trén thé gigi ma dién hinh la cac quy dinh da duoc
vién dan clia Ao, Dirc va Phap c6 thé la kinh nghiém
cho Viét Nam trong viéc hoan thién ché dinh vé quyén
tac gia. Khoang trong vé chu thé thuc hién viéc bao vé
su toan ven cua tdc pham sau khi tac gia mat doi hoi
can phai cé mdt co ché phap ly ré rang va cu thé. Theo
nguoi viét, phap luat so hiru tri tué Viét Nam can co
cac quy dinh rd rang vé chu thé thay tac gia thuc hién
quyén nay khi tac gia mat. Cu thé la, doi véi quyén bao
vé sur toan ven cua tac pham, Viét Nam co thé xem xét
hoc hoi kinh nghiém |ap phép cua cac quoc gia khac
nhu Dic, Ao hay Phép, xem trudng hop tac gia mat |3
mot truong hop dac biét, ma ¢ dé, quyén nay co thé
duac thuc hién bai mat chu thé khéc - nquai thira ké
cua tac gia. Truong hgp nay co thé xem la mot truang
hop dac biét dugce Bo luat Dan su 2015 nhac dén tai
Diéu 25(1)%. D€ phii hgp voi ban chat cia mot quyén
nhan than dugc bao hd vinh vién, quyén bao vé su
toan ven cua tac pham co thé dugc phép thuc hién
bai mot chu thé khac - nquai thira ké cua tac gia - sau
khi tac gia mat.

DANH MUC TAI LIEU THAM KHAO
Danh muc van ban phap luat

1. Cong udc Berne vé Bao hd cac tac pham van
hoc, nghé thuat nam 1971

2. BO luat Dan su 2015

3. Luat So hiru tri tué 2005, stra doi bo sung 2009,
2019

4. Nghi dinh 22/2018/NB-CP, Quy dinh chi tiét mot
s0 diéu va bién phap thi hanh Luét So hiru tri tué nam
2005 va Luat Stra doi, bo sung mot so diéu cua Luat
s hiru tri tué nam 2009 vé quyén tac gia, quyeén lién
quan

5. Dao luat Ban quyén Dirc 1965
6. Dao luat Ban quyén Ao 1936
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s DPigu 25(1) Bé luat Déan sy 2015

28 | Practice Makes Perfect

Danh muc nguon dién tor

1. Nidhi Kumari - CNLU, ‘The Moral Rights of an
Author’ (06/4/2015) lawctopus.com <https://www.

lawctopus.com/academike/moral-rights-author/>

2. 'Report of the register of copyrights on the
general revision of the U.S. copyright law’ (7/1961)
<https://www.copyright.gov/history/1961 registers_
report. pdf>

3. Joachim Pierer, 'Authors’ Moral Rights after Death
The Monistic Model of German Law, Austrian Law and
the Revised Berne Convention’, viennalawreview.com

<https://viennalawreview.com/index.php/vir/article/
view/2721/2383>

4. Case file: The mutilated work <htips://www.

copyrightuser.org/wp-content/uploads/2017/07/
CU CaseFile 11.pdf>

5. U.S. Government Printing Office, ‘Report of the
register of copyrights on the general revision of the
U.S. copyright law’ (7/1961) <https://www.copyright.
gov/history/1961_reqisters _report.pdf>

6. Gloria Dominguez, ‘Effective protection of moral
rights authors rights systems over copyright system’
Central European University - Hungary <htip://www.
etd.ceu.hu/2012/dominguez_gloria.pdf>

7. Javier André Murillo Chavez, ‘COCOpyright
and the value of moral rights’ (08/2018) wipo.int
<https://www.wipo.int/wipo_magazine/en/2018/04/
article 0003.html>

8. Flore Krigsman, ‘Section 43(a) of the lanham
act as a defender of artists’ “moral rights™ cyber.
harvard.edu <https://cyber.harvard.edu/metaschool/
fisher/integrity/Links/Articles/krigsman.
html#anchor16560736>

9. Hogan Lovells, ‘Copyright in France' Lexology.
com<https://www.lexology.com/library/detail.
aspx?a=db4300b2-84aa-4a2a-acc3-e786453798ec>

10. BGH, judgment of March 19, 2008 - | ZR
166/05 - St. Gottfried; OLG Hamm <https://lexetius.
com/2008,2202>

11. Doan Thi Ngoc Hai, ‘Ché dinh quyén nhan
than trong phap luat dan sy Viét Nam', moj.gov.vn
(6/9/2018) <https://moj.gov.vn/gt/tintuc/Pages/

B E x ? - >

12. Nguyén Thi Qué Anh, ‘Mot s van dé vé ghinhan
va bao vé cac gid tri nhan than trong phap luat dan su’
Tap chi khoa hoc DPHQG Ha Noi, Luat hoc 27 (2011)
213 - 220 <https://repository.vnu.edu.vn/flowpaper/

https://tieulun.hopto.org



simple_document.php?subfolder=29/66/40/&doc=2
9664020495246366118200954396378231989&bits

id=1e8c990b-03e4-43c7- -c2971f6cb4efuid=>

13. Vii Quynh, ‘Can trong khi thay dai ca ti’ Bdo
Nhan dan dién tur (02/8/2019) <https://nhandan.com.
vn/binh-luan-phe-phan/can-trong-khi-thay-doi-ca-
tu-366490/>

14. Mai Ngoc, ‘Tran Thanh bi phat 32,5 triéu
dong vi ‘ché cai lvong T6 Anh Nguyét' thanhnien.
vn (16/5/2016) <https://thanhnien.vn/van-hoa/tran-
thanh-bi-phat-325-trieu-dong-vi-che-cai-luong-to-anh-
nguyet-703325.html>

15. Thoai Ha, ‘Tran Thanh bi phat hon 332 triéu
vi dién “Té6 Anh Nguyét” phan cam’' VnExpress.net
(16/5/2016) <https://vnexpress.net/tran-thanh-
bi-phat-hon-32-trieu-vi-dien-to-anh-nguyet-phan-
cam-3403875.html>

16. Linh Doan, Dién Td6 Anh Nguyét Remix:
Tran Thanh bi phat hon 32,5 triéu déng’ Tuoitre.vn

(16/5/2016) <https://tuoitre.vn/dien-to-anh-nguyet-
remix-tran-thanh-bi-phat-hon-32-trieu-dong-1101799.

htm>

17. Nhu Y, ‘Ca khic “Nhé vé Ha Noi" bi ché
thanh “phd Ha Noi, VCPMC xin 16i gia dinh nhac si
Hoang Hiép' Anninhthudo.vn (12/7/2019) <htips.//
anninhthudo.vn/ca-khuc-nho-ve-ha-noi-bi-che-thanh-
pho-ha-noi-vepme-xin-loi-gia-dinh-nhac-si-hoang-
hiep-post399565.antd>

18. Viét Thinh, ‘Ca khic ‘Nhé vé Ha Noi' thanh
‘Phg Ha Noi', gia dinh Ién tiéng’ Plo.vn (10/7/2019)
<https://plo.vn/van-hoa/ca-khuc-nho-ve-ha-noi-
thanh-pho-ha-noi-gia-dinh-len-tieng-845252 html>

19. Thuy Trang, ‘Str dung nhac “ché” la vi pham téc
quyén’ nld.com.vn (03/8/2015) <https://nld.com.vn/
van-hoa-van-nghe/su-dung-nhac-che-la-vi-pham-tac-
quyen-20150803222755313.htm>

20. Nguyén Huy Hoang, ‘Mai quan hé gira quyén
bao vé toan ven tdc pham va quyén lam tac pham
phai sinh’ Tap chi Dan chu va Phap luat (29/4/2021)
<https://tcdcpl.moj.gov.vn/gt/tintuc/Pages/xay-
dung-phap-luat.aspx?ltemlD=682>

21. Dang Thi Luu, ‘Quyén nhan than trong phap luat
dan su’, tapchitoaan.vn (22/4/2019) <htips:/www.
tapchitoaan.vn/bai-viet/phap-luat/quyen-nhan-than-

cua-ca-nhan-trong-phap-luat-dan-su-2>

Nhan xét
* Giang vién: Tran Minh Tu
1. Vé phuong phap nghién ciru

Tac gia khong néu ra phurong phap nghién ctru. Tuy
nhién c6 thé nhan thay tac gia da sir dung phuong
phap tong hop va so sanh giira quy dinh phap luat cta
Viét Nam vdi cac quoc gia khac.

2. Vé hinh thirc

B0 cuc ro rang, mach lac. Can bo sung két luan cho
bai viét. Trich dan nguon ding quy chuan.

3. Ve néi dung

- Uu diém

Co tham khao nhiéu tir tinh hudng thuc tién, co
sur so sanh giira quy dinh phap luat Viét Nam véi quy

dinh cua cac quoc gia khac. Cé nghién ctru cac 4an lé
nudc ngoai.

- Diém can cai thién

Tac gia bai viét can hiéu ro vé ban chat cia quyén
nhan than cua tac gia: 1a quyén cua riéng tac gia, anh
huong dén danh du, nhan pham, uy tin cua tac gia.
Nhu vay, khi tac gia mat, moi danh gia vé danh du,
nhan pham, uy tin cua tac gia co thé thugc vé mot ai
khdc ngoai chinh tac gia hay khong? Gia dinh, ngui
than cla tac gia c6 dam bao tu cach phap ly dé nhan
dinh hanh vi nhu thé nao la ton hai danh du, nhan
pham cua téc gia (anh huong su toan ven cua tac
pham) thay cho ban than tac gia (da mat) hay khong?
Tac gia bai viét nén lap luan ki hon, so sanh lgi va hai
gira quyén tu do sang tao trén tac pham co san va
viéc nguai than cua tac gia qua co thay ho bao vé su
toan ven cta tac pham dé bai viét thuyét phuc ngudi
doc.

* Luat s Ly Nghia Diing Cong ty Luat TNHH Tu van
quoc té (Indochine Counsel)

Mat sa nhan xét vé nédi dung:

Noi dung dugc tong hop, phan tich tir quy dinh
phap luat cac quoc gia khac trén thé gigi va Viét Nam,
do do, tac gia da co cai nhin kha day du va toan dién.

Co su tham khao, tim hiéu cac bai viét, cac bai
phan tich lién quan cua tac gia khac, nhung van thé
hién duoc quan diém, nhan dinh riéng cua ban than.

Phan 1.1. trinh bay “Tdc phdm la mét vat chat hiu
hinh" cua tac gia nén dugc viét lai cho chinh xac va
phu hop véi quy dinh cua phap luat SHTT “tac pham [a
san pham sang tao cua tac gia duoc thé hién dudi mat
hinh thirc vat chat nhat dinh.

Tén viét tat cua van ban tham khao nén duogc viét
g tén day du cua van ban tuong (rng trong phan liét
ké van ban dé thuan tién trong dan chiéu va trinh bay.
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Co thé ban chua biét

BAN QUYEN TIN TUC TREN NEN TANG TRUC TUYEN |
THEO “BQ QUY TAC THU'ONG LUGNG TRUYEN THONG" CUA UC
- KINH NGHIEM CHO PHAP LUAT VIET NAM

Pham Nguyen Tan Trung (K19502) & Nguyén Ngoc Ky Duyén (K20502C),
Sinh vién Truong Dai hoc Kinh té - Luat, DHQG Tp.HCM

Vao thdng 02/2021, tranh chép giira Facebook va Chinh phu Uc da géy nén su chid y I6n dén toan thé gidi khi
Chinh phi Uc xem xét théng qua “Bé Quy tac Thuong luong Truyén théng” bude cac nén tang cong nghé nhur
Facebook, Google,... phai tra tién ban quyén tin tic cho céc co quan bdo chi tai Uc. Trong pham vi bai viét, nhém
tdc gid sé dua ra mét sé diém ndi bat trong Bo Quy tac va dé xuat bo sung mét sé quy dinh lién quan trong phap
luat So hiru tri tué Viét Nam vé bao vé quyén tac gia doi vdi tac pham bdo chi trén nén tang truc tuyén.

1. Khai niem
1.1. Ban quyén va quyén tac gia

Luat Sa hiru tri tué s6 50/2005/
QH11 (stra doi, bo sung nam 2009,
2019) dugc Qudc hoi thong qua
ngay 29/11/2005 (sau day goi tat
la “Luat SHTT 2005") dinh nghia
quyén tac gia la quyén cua to chirc,
ca nhan doi vgi tac pham do minh
sang tao ra hoac so hiru." Trong
doé quyén tac gia gom quyén nhan
than va quyén tai san. Hiéu rong ra,
day la quyén cua mot ca nhan hay
tap thé dugc phap luat, xa hoi va
cong ching cong nhan rang minh
da sang tao hodc so hiru mot san
pham tri ¢ nao do.

0 céac nudc chau Au, thuat ngir
‘quyén tac gia" (author's right)
dugc str dung pho bién hon do van
dé bao ho quyén tac gia va moi
quan hé giira tac gia va tac pham
trén phuong dién tinh than duoc
dat nang. Trong khi do, hé thong
phap luat Anh - My lai str dung
thuat ngir “ban quyén” (copyright)
nhiéu hon vi muc dich thuong
mai. Viéc st dung thuét ngir “ban

' Luét S& hifu tritué 2005, Diéu 4(2)

quyén” nhan manh dén quyén sao
chép, nhan ban tac pham thay cho
quyén nhan than tac gia. Hai thuat
ng{r nay co y nghia tuong tu nhung
trong cac van ban phap luat chinh
thirc cua Viét Nam chi st dung
thudt nglr "quyén tac gia".2

Quyén tac gia phat sinh ké tur
khi tdc pham dugc sang tao va
duoc thé hién dudi mot hinh thic
vat chat nhat dinh, khong phan biét
ndi dung, chat lugng, hinh thic,
phuong tién, ngon ngit, da cong bo
hay chua cong bd, da dang ky hay
chua dang ky.* Co thé hiéu rang,
cac tac pham dugc sang tao ké
ca dugc viét trén gidy, luu trén ©
dia, USB, (rng dung ho trg trén dién
thoai, may tinh,...; dugc thé hién
bang tiéng Viét, tiéng Anh hay bat
ki ngon ngir nao, déu sé duogc bao
ho theo co ché tu dong.

Theo dd, xam pham quyén tac
gia la hanh vi chiém doat, sao
chép, mao danh tac gia, cong bg,
phan phoi tac pham, stra chira, cat
xén hoac xuyén tac tac pham dudi
bat ky hinh thirc nao gay phuong

hai dén danh du va uy tin cla tac
gia ma khong coé sy dong y cua
tdc gia/chu so hitru.* Cu thé vé cac
hanh vi xam pham quyén tac gia
trong linh vuc bao chi trén mang
Internet, Diéu 20(4) Nghi dinh
72/2013/ND-CP? quy dinh: “Trang
thong tin dién tr ca nhan |a trang
thong tin dién tr do ca nhan thiét
lap hodc thiét lap thong qua viéc
str dung dich vu mang xa hoi dé
cung cap, trao doi thong tin cua
chinh cd nhan do, khong dai dién
cho t0 chic hodc cé nhan khac
va khong cung cap thong tin tong
hop”. Diéu 3(20) Luat Bao chi® ciing
quy dinh: “Trang thong tin dién tu
tong hop la san pham thong tin
co tinh chat bao chi cua co quan,
td chirc, doanh nghiép cung cap
thong tin tong hop trén co so dang
duong dan truy cdp t6i nguon tin
bao chi hoac trich dan nguyén van,
chinh xac nguén tin bdo chi theo
quy dinh vé sg hiru tri tué”. Do do,
bat ky hanh vi str dung bai viét ma
khong xin phép, thoa thuan dé tra
tién nhuan bat, thu lao cho tac gia
bi xem |a hanh vi xam pham quyén

2 Sy khac nhau giira quyeén tac gia va ban quyén’, Bao ho Thuong hiéu, <https://bachothuonghieu.com/banguyen/tin-chi-tiet/su-khac-nhau-giua-guyen-
tac-gia-va-ban-quyen/2100.html> truy cap ngay 27/04/2021

* Ludt S& hiru tri tué 2005, Diéu 6(1)
* Ludt S& hifu tri tué 2005, Diéu 28

* Nghi dinh 72/2013/NB-CP Quy dinh vé Quan ly, cung cap, sir dung dich vu Internet va thong tin trén mang, Diéu 20(4)

¢ Luét Bao chi 2016, Digu 3(20)

30 | Practice Makes Perfect

https://tieulun.hopto.org



tac gia (trir cac truong hop ngoai
lé dugc quy dinh tai Diéu 257 va
Diéu 26° Luat SHTT 2005).

1.2. Tac pham bao chi

Thuat ngir “tac pham” luon song
hanh vdi tac gia. Tac pham la san
pham sang tao trong linh vuc van
hoc, nghé thuat va khoa hoc thé
hién bang bat ky phuong tién hay
hinh thirc nao.® Tir d6 mo rong ra,
tac pham bao chi la tac pham co
ndi dung doc lap va cau tao hoan
chinh, bao gém céc thé loai: Phong
su, ghi nhanh, tuwong thuat, phong
van, phan anh, diéu tra, binh luan,
xa luan, chuyén luan, ky bao chi
va cac thé loai bdo chi khac nham
dang, phat tren bao in, bao noi, bao
hinh, bao dién tir hodc cac phuong
tien khac.’® Theo quy dinh tai Diéu
14(1) Luat SHTT 2005, tac pham
bao chi la mgt trong cac loai hinh
tac pham dugc bao hg bai quyén
tdc gia." Trong pham vi bai viét
nay, nhém tdc gia sé st dung thuat
ngir “ban quyén bao chi” dé dé cap
dén quyén tac gia dai véi tac pham
bao chi.

2. Thuc trang vé xam pham
quyen tac gia doi voi taic pham
bao chi tren mang Internet

Trong thoi dai bing né cong
nghé s thi ban quyén bdo chi trén
mang Internet dang la mot van dé
hét sirc duge quan tam. 0 nudc
ta hién nay, xam pham quyén tac
gia ndi chung, quyén tac gia doi
vGi tdc pham bao chi trén mang
noi rieng con rat pho bién va kho

kiém sodt.’” Cac trang thong tin
dién tr tong hop va dang tai thong
tin mot cach tran lan. Trén thuc
té, ngoai cac trang bao truc tuyén
trong nudc thi mot s6 mang xa hoi
xuyén bién gidi nhu: Facebook,
Instagram, Twitter,... cling co dau
hiéu xam pham dén quyén tac gia.
Cdc bai viét co thé lay ctia nhau
mot phan ndi dung hodc lay toan
bg."”® Hién nay, mot so bai viét
chi mang tinh chat tong hop céc
noi dung dugc gop nhat tir nhiéu
nguén, moi nguén mot phan nho
ma khong thém trich dan khoa
hoc, hanh vi nay dugc xem la da
xam pham quyén tac gia theo quy
dinh phap luat vé so hiru tri tué.

Google c6 nguén doanh thu
quang céo tir ban quyén bao chi
la cong cu tim kiém Google, va
trudc day la trang tong hop tin
tirc Google News. Doi vdi Google
News la mot trang tong hop tin
tirc, Google News thuong lay cau
giat tiéu de va cau dan cua bai
bao, ngudi doc néu mudn xem
toan bo bai bao thi sé dugc dan
dén trang chinh chu cua bai bao
do, trang chinh chu do co thé cho
doc mién phi hoac co tra phi. DU
vay, van dé van la ban quyén béo
chi cua bai bao nam ¢ “cau giat
tieu dé” va “cau dan” cua bai béo,
vi day la nhirng thir tao nén gia tri
ban quyén cua bai bao nhung lai
bi Google News sur dung va nhén
doanh thu quang cdo tir nhirng bai
bao tong hop. Day khong chi Ia
thuc trang cla Google News ma
con 0 mat so trang tong hop tin tic

lon nhu: Apple News, Microsoft
News, Yahoo News, Flipboard,..™
Trong khi doi véi cong cu tim kiém
Google, Google sé trich cau tiéu dé
va cau dan lién quan dén bai bao
dé xuat cho nguoi dung, va Google
c6 nguon doanh thu quang céo tur
viéc tra két qua tim kiém cua nguoi
dung.”™

Con doi vai Facebook, mot
trong nhirng noi dung dugec nguoi
dung tao ra pho bién nhat [a trich
dan nhirng thong tin tir bao chi
kem theo duong dan, va Facebook
c6 doanh thu quang céo tir nhitng
ndi dung trich dan bai bdo. Nhiéu
nguoi chon Facebook dé quang
cao moOt phan vi ¢ dé cé nhiéu
nguoi doc va binh luan dua trén tin
bai ctia bai bdo.™®

Diém chung cta nhitng vi du
trén la ban quyén bdo chi bi vi
pham vi bi cac doanh nghiép nén
tang kj thuat sé st dung nhirng
phan tao nén gid tri ban quyén bai
bao la nhirng cau “giat tiéu de” va
“cau dan” dé thu vé nguon doanh
thu quang cdo. Theo 6ng Nguyén
Thanh Lam - Cuc truong Cuc bao
chi, Bo Thong tin truyén thong:
“Theo so liéu tir Ngan hang Nha
nudc, tién quang cao cua cac cong
ty, nhan hang trong nudc dugc
chuyén cho Facebook va Google
déu tang va chiém tgi 80% so tién
quang cdo.. Moi ndm 900 triéu
USD tién quang cdo chay ra nudc
ngoai”."” Tir d6 thay dugc chi riéng
tai Viét Nam, Google va Facebook
moi nam thu vé so tién rat lon tir

" Luat So hiru tri tué 2005 quy dinh céc trudng hop sur dung tac pham dé cong bo khong phai xin phép, khong phai tra tién nhuan bat, thi lao, Diéu 25
® Luat S& hiru tri tué 2005 quy dinh cac trirong hop sir dung tac pham da cong bo khong phai xin phép nhung phai tra tién nhuan bit, thii lao, Diéu 26

® Luat So hiru tri tué 2005, Dieu 4(7)

0 Nghi dinh 22/2018/NB-CP Quy dinh chi tiét mot s diéu va bién phap thi hanh Luat s& hiru tri tué ndm 2005 va Luat sira doi, bd sung mot sb diéu cua
Luat s& hiru tri tué ndm 2009 vé guyén tac gia, quyén lién quan, Diéu 9

" Luat S& hitu tri tué 2005, Didu 14(1)

2 Tran Manh Hiing, ‘Can cai thién khung phap Iy vé quyén tac gia', Bao Nhan dan (28/12/2018), <https:/nhandan.com.vn/tieu-diem-hangthang/can-cai-
thien-khung-phap-ly-ve-guyen-tac-gia-34522 5/> truy cap ngay 28/02/2021
3 Tran Hong Phong, ‘An cép tac phdm bao chi tran lan trén mang’, Bdo Ngudi lao déng (11/11/2020), <https:/nld.com.vn/cong-nghe/an-cap-tac-pham-

bao-chi-tran-lan-tren-mang-20201110211022981.htm> truy cap ngay 04/04/2021
* Nguyén Van Phu, ‘Bao vé ban quyén bao chi: Phai sira luat dé loai bo “trang tin dién tir tong hop', Tap chi Kinh t€& Sai Gon (05/11/2020), <htips://www.
thesaigontimes.vn/310285/bao-ve-ban-guyen-bao-chi-phai-sua-luat-de-loai-bo-trang-tin-dien-tu-tong-hop.html> truy cap ngay 03/05/2021

> Tldd, n12
™® Tldd, n12

' Thanh Son, ‘Co quan bao chi khiing thé don doc chdng vi pham ban quyén tac pham', Tap chi Tai chinh (05/11/2020), <https:/iapchitaichinh.vn/su-
kien-doanh-nghiep/co-quan-bao-chi-khong-the-don-doc-chong-vi-pham-ban-quyen-tac-pham-329621.html> truy cap ngay 13/05/2021
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tién quang cdo trén nén tang so
cua ho, mot trong so do la tir céc
nguén bao chi.

Viét Nam dang dan bat kip xu
hudng hoi nhap quoc té va da co
budc tién trong hé théng phap
luat vé so hiru tri tué. Tuy nhién vé
phuong dién bao vé ban quyén bao
chi, Viét Nam van dang phai doi
mat voi cac kho khan trong viéc xur
ly cac vi pham va dang can nhiing
bién phap giai quyét kip thoi va
hiéu qua dé giam thiéu tinh trang
nay trong tuong lai.

3. Kinh nghiém cua Uc

3.1. Hoan canh ra doi cua Bo
Quy tac Thuong luong Truyén
thong 2021

Vao khoang nim 2017, Uy ban
Canh tranh va Ngudi tiéu dung Uc
(ACCC) da deé xuat bo quy tac tu
nguyén nham giai quyét sy mat can
bang trong dam phan giira cac nén
tang ky thuat so6 I6n va cdc doanh
nghiép truyén thong. Dua trén dé
xuat nay, vao nam 2019, Chinh phu
Uc yéu cau cac bén lién quan va
ACCC clng xdy dung, phat trién
thanh mot b quy tac. Tuy nhién,
dén thang 4/2020, Chinh phi Uc
nhan thay cac doanh nghiép khong
dat duogc thoa thuan bang su tu
nguyén, do dé can c6 mot co ché
bat budc cac doanh nghiép can
phai dat dugc nhirng thoa thuan
do. Vi thé sau do, Chinh phu Uc
yéu cau soan thao madt b quy tac
co6 tinh chat bat budc. Bo quy tac
dugc soan thao dé dugc trinh lén
va dugc Chinh phu Uc gidi thiéu
Du thao vao thang 7 cling ndm,
sau khi thuc hién thém vai sua
doi.’® Du thao luat ctia Uc co tén
goi la “Bo Quy tac Thuong lugng

Truyén thong 2021" (News Media
and Digital Platforms Mandatory
Bargaining Code 2021) (sau day
sé goi la “BO Quy tac”)."

Bo Quy tac yéu cau Google va
Facebook phai thuong luong tra
phi véi cac doanh nghiép truyén
thong, trong trudng hop khong dat
duoc thoa thuan thi sé cé co ché
trong tai dé quyét dinh muc phi,
hoac chiu mic phat néu khong
tuan thu quyét dinh dé. Vao thang
1/2021, Google de doa sé bo
cong cu tim kiém ra khoi Uc, va
Facebook de doa sé chan ngudi
dung Facebook & Uc trong viéc
chia se va dang tai duong lién két
vé tin trc. DU vay, sau d6 Google da
chap nhan tién hanh thuong lugng,
con Facebook van khong thay dai
guan diém.? Theo thong bao cua
Facebook vao ngay 17/2/2021,
ngudi dung Facebook & Uc khong
thé chia sé va tim thay bat ky néi
dung tin tic nao cua Uc va quéc té
nham phan d6i Dy luat. Tuy nhién,
vao ngay 21/2/2021, Facebook da
thong bdo rang ho da dat dugc
thoa thuan vgi Chinh phu Uc va
khoi phuc lai viéc truy cap mang
xa hoi ndy cho ngudi dan Uc.?' Cuy
thé, Uc da dua ra 4 stra di cho Du
luat lién quan dén co ché trong tai
bat budc va co ché hoa giai.2

3.2. Diém tién bé cua Bo Quy
tac

3.2.1. Tao ra co ché bat budc
cdc doanh nghiép nén tang ky thuat
s6 phai dam phan vdi doanh nghiép
tin tuc

Trude tién, theo Diéu 52E(1)
Du luat, “dich vu nén tang ky thuat
s0 dugc chi dinh" (designated
digital platform service) va “doanh

nghiép nén tang k¥ thuat so dugc
chi dinh” (designated digital
platform corporation) sé dugc
xac dinh boi B truang Ngan kho,
cu thé Facebook va Google 1a hai
doi tuong diéu chinh dién hinh cua
B0 Quy tac nay. Theo khoan 2 diéu
nay, doanh nghiép do, truc tiép
hodc co lién quan, co thé tu minh
hodc cling voi mot hodc nhiéu hon
mot doanh nghiép thanh vién khac
cua mot doanh nghiép lén, van
hanh hodc diéu khién dich vu.

Trude khi xac dinh mot doanh
nghiep coé phai thudc “doanh
nghiép nén tang k§ thuat so dugc
chidinh” ctia Bo Quy tac hay khong,
Chinh pht Uc can xem xét hai yéu
t0: (1) mic d¢ bat can xing trong
loi thé thoa thuan gilra doanh
nghiép tin tie Uc va doanh nghiép
nén tang ky thuat so do; (2) mic
dd dong gop cho su duy tri nén
cong nghiép tin tie cla Uc thong
qua thoa thuan lién quan dén noi
dung tin tirc cua doanh nghiép tin
tire Uc d6.%

Tir viéc xac dinh ddi tuong diéu
chinh cua Bo Quy tac, Qudc hoi da
rat linh hoat trong viéc xac dinh
doi tugng khi trao quyén xac dinh
cho co quan hanh phap la Chinh
phu, thay vi dinh nghia doi tugng
mot cach cirng nhac. Ly do cho
viéc trao quyén nay dugc thé hién
ro khi quy dinh phai xem xét sur bat
can xurng trong loi thé thoa thuan
va mirc do dong gop cua doanh
nghiép nén tang k¥ thuat sé cho su
phat trién kinh t& Uc.

3.2.2. Tao ra co ché dam phan,
hoa giai giira cdc doanh nghiép nén
tang ky thuat sé va doanh nghiép
tin tuc

" Pranav Mukul, Anil Sasi, ‘Explained: In Australia versus Facebook, issues affecting media everywhere', The Indian Express (24/02/2021), <https.//
indianexpress.com/article/explained/facebook-australia-law-media-7196280/> truy cap ngay 13/05/2021

" The Parliament of the Commonwealth of Australia, House Of Representatives, <https:/parlinfo.aph.gov.au/parlinfo/download/legislation/bills/
16652 _aspassed/toc_pdf/20177b01.pdffileType=application%2Fpdf> truy cap ngay 12/05/2021

2 Tidd, n19

21 William Easton, ‘Changes to Sharing and Viewing News on Facebook in Australia’, About Facebook Newsroom (22/02/2021), <https://about.fb.com/
news/2021/02/changes-to-sharing-and-viewing-news-on-facebook-in-australia/> truy cap ngay 13/05/2021

2 Tran Phurong, ‘Dat thoa thuén véi Uc, Facebook s& bo chin chia sé tin tire’, Bdo Tudi Tré (23/02/2021), <htips:/congnghe.tuoitre.vn/facebook-se-bo-
chan-chia-se-tintuc-g-uc-202102231308101035.htm> truy cap ngay 12/05/2021
Z Treasury Law Amendments Bill 2021 (TLAB 2021), s 52E(3)
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Trong truong hop doanh nghiép
tin tirc va doanh nghiép nén tang
ki thuat s6 khong dat dugc thoa
thuan vé tién ban quyén, cac bén
phai tién hanh hoa giai néu céac
bén khong dat duogc thoa thuan
bang thuong luong trong vong 3
thang tir lic doanh nghiép tin tic
gui thong bdo yéu cau thuong
lugng, hodc cac bén dong y chon
hoa giai dé giai quyét tranh chap.*
Cac hoa giai vién sé do Bo Thong
tin va Truyén thdng Uc (Australian
Communications and Media
Authority - ACMA) chi dinh.%

Hoa giai theo Bo quy tac nay la
mot quy trinh bat budc sau khi céc
bén khdng thé thuong lugng thanh
cong vé tién ban quyén. Dong thai,
tinh rang budc cua budc hoa giai
nay con dugc thé hién ¢ viéc trong
cac truong hop hoa giai co thé
cham dut khi “cac bén” cung dong
y khong tiép tuc hoa giai.”® Diéu
nay co nghia |a hoa giai khong thé
bi cham durt bai y chi riéng cua mot
bén. Ngoai ra, hoa giai ciing co thé
bi cham dirt néu cac bén khong dat
dugc thoa thuan vé tién ban quyén
sau 2 - 4 thang ke tir khi bat dau
hoa giai, hodac hoa giai vién nhan
thay khong thé tiép tuc cudc hoa
giai.?

Sau khi hoa giai cham dut ma
cac bén van khong dat dugc thoa
thuan nao, thi cac bén sé tién hanh
giai quyét tranh chap théng qua
trong tai.”®

3.2.3. Tao ra co ché trong tai
gita cac doanh nghiép nén tang
ky thuat s6 va doanh nghiép tin tiuc
trong truéng hop khéng dat duoc
hoa giai thanh

Khi budc vao giai doan giai
quyét bang trong tai, trudc tién,
cac bén c6 quyén dugc thoa thudn
2 TLAB 2021 s 52ZIA(1)

%5 TLAB 2021, s 52ZIA(4)

% TLAB 2021, s 52ZIC(1)(d)
2 TLAB 2021, s 52ZIC(1)

% TLAB 2021, s 527L(2)
 TLAB 2021, s 52ZK & 52ZM

“ TLAB 2021, s 5222
' Luat So hitu tri tué 2005, Diéu 26

chon trong tai dé giai quyét tranh
chap cua minh vai sd lugng la
mot hodc ba trong tai vién. Trong
trudng hgp cac bén khong chi dinh
duoc trong tai vien, ACMA xem xét
cac trong tai vién c6 du chuyén
mon vé kinh té, phap luat,... lién
quan dén vu viéc sé dugc ACMA
xem Xét co du kha nang tham gia
vao hoi dong trong tai hay khong.?

Cac van dé sé dugc hoi dong
trong tai can nhac dé dua ra phan
quyét bao gém cac yéu td nhu lgi
nhuén cua doanh nghiép nén tang
k§ thuat so tir ban quyén bao chi
cua doanh nghiép tin ttrc va ngugc
lai, cac chi phi hgp ly cla doanh
nghiép tin tirc dé tao ra dugc cac
tac pham bdo chi, va can nhac
viec cac chi phi tren co6 tao ra
ganh nang qua muc doi vai lgi ich
thuong mai cua doanh nghiép nén
tang ky thuat so6 hay khong, ciing
nhu 1a xem xét vé mirc do bat can
xtrng trong lgi thé dam phan gitra
cac bén.*

Nhu vay, vdi co ché hoa giai va
trong tai, thoa thuan vé tién ban
quyén giira doanh nghiép tin tic
va doanh nghiép nén tang k¥ thuat
s0 sé dat duwgc mot cach hiéu qua
hon. Thoa thuén cu thé gilra céc
bén sé khong bi cong khai nho st
dung thiét ché tu nhan, tir d6 dam
bao khong anh huong dén cong
viec kinh doanh khac cua céc bén.

4. Mot so kinh nghiém cho phap
luat Viét Nam veé bao vé quyén tac
gia doi véi tac pham bao chi trén
nén tang truc tuyén

4.1. Quy dinh doanh nghiép nén
tang ky thudt so phai tra tién ban
quyén bao chi

Hién nay, Diéu 25 Luat SHTT
2005 quy dinh vé cdc truong hop

st dung tdc pham da cong bo
khong phai xin phép, khong phai
tra tién nhuan but, thu lao, trong do
co truong hop “Trich dan hop ly tac
pham ma khong lam sai y tac gia
dé binh luan hoac minh hoa trong
tdc pham ctua minh" (khoan b).
Cu thé, theo Diéu 23 Nghi dinh so
22/2018/ND-CP vé quy dinh mgt s
diéu va bién phap thi hanh Luat sa
hiru tri tué ndm 2005 va Luéat stra
doi, bo sung mot so diéu cua Luat
sO hiru tri tué nam 2009 vé quyén
tdc gia va quyén lién quan, phan
trich dan chi nham muc dich gidi
thiéu, binh luén hoac lam sang to
van dé dugc dé cap trong tac pham
cua minh, va phan trich dan tir tac
pham dugc st dung dé trich dan
khong gay phuong hai dén quyén
tac gia doi vai tac pham dugc sur
dung dé trich dan; phit hgp vai tinh
chat, dac diém cua loai hinh tac
pham dugc st dung dé trich dan.
Nhu da phan tich, nhirng phan tao
nén gia tri ban quyén bai bao do
la nhirng “cau giat tiéu dé” va “cau
dan” cua bai bao, viéc cac doanh
nghiép cung cap dich vu trung gian
su dung ching nham muc dich
thuong mai la thu tién quang céo,
diéu nay dan dén tac gia bai bao
khong nhan duoc lgi nhuan xing
dang tlr tién quang cdo do.

Vi vay, can c6 quy dinh vé viéc
cdc doanh nghiép nén tang ky
thuat sd str dung nhitng tac pham
bao chi da cong bo khong phai
Xin phép chd s¢ hitu ban quyén
bao chi nhung phai tra tién. Diéu
nay dugc quy dinh trong Diéu 26
Luat SHTT 2005, nhung chi gioi
han voi doi tuong la t6 chirc phat
song su dung tdc pham da cong
bo dé thuc hién chuong trinh phat
song.*' Du thao Luat SHTT c6 quy
dinh cac truong hop tac pham da
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cong bo khong phai xin phép chu so hiru tac pham
nhung phai tra tién ban quyén, trong dé cé quy dinh t0
chirc, ca nhan str dung tac pham dugc dinh hinh trén
ban ghi am, ghi hinh da cong bo trong hoat dong kinh
doanh, thuang mai khong phai xin phép, nhung phai
tra tién ban quyén theo thoa thuan cho chi s¢ hitu
quyén tac gia ké tir khi st dung; truong hop khong
thoa thuan duoc thi thuc hién hiép thuong gia theo
quy dinh cta Chinh phu hoac khai kién tai Toa an theo
quy dinh cuta phap luat.*? Diéu nay bi gidgi han chi doi
vGi nhirng tac pham “duoc dinh hinh trén ban ghi am,
ghi hinh da cong ba", trong khi trén cac nén tang ky
thuat so, cac tac pham béo chi dugc dinh hinh bang
van ban theo bang duong dan lién két dén bai viét goc
va bi trich nhirng phan quan trong nhat cua bai bao.
Vi vay Du thao can stra doi, bo sung thém vao Diéu
26 Luat SHTT hién hanh nhu sau: “Té chirc st dung
tac pham bao chi da cong bo dé thu tién dudi bat ky
hinh thic nao khong phai xin phép, nhung phai tra
tién ban quyén cho chu s hiru quyén tac gia ké tir khi
str dung. Mirc tién ban quyén, quyén lgi vat chat khac
va phuong thire thanh toén do céc bén thoa thuan.”

Ngoai ra, Chinh phu sé quy dinh vé nhirng hanh vi
“thu tién dudi bat ky hinh thirc nao” dai véi loai hinh
tac pham bdo chi, dé c6 nhirng quy dinh vé cac hinh
thirc thu lgi nhuan cua cac doanh nghiép ky thuat s
dai vai tac pham béo chi trén nén tang cta ho. Tir do
c6 can ctr phap ly cu thé hon dé xac dinh hanh vi vi
pham ban quyén béo chi trong truong hgp khong xin
phép va ciing khong tra tién ban quyén.

4.2. Bo sung co ché thoa thuan bat budc bang hoa
giai, trong tai giira doanh nghiép nén tang ky thuat so
va co quan bdo chi vé tién ban quyén bao chi

Luat Uc c6 quy dinh vé co ché théa thuén bat budc
vé tién ban quyén bao chi theo th(r tu thuong lugng,
hoa giai va trong tai. Trong khi Luat SHTT 2005 c6
co ché thoa thuan mang tinh chat thuong lugng hodc
khoi kién tai Toa an theo quy dinh cua phap luat ¥,
con Du thao Luat SHTT con dé céap thém truong hop
cac bén khong thoa thuan dugc thi thuc hién hiép
thuong gia theo quy dinh cua Chinh pha. 3

V6i géc nhin cua Du thao, trude tién, hiép thuong
gid la viéc co quan nha nude co tham quyén to chirc va
|am trung gian cho bén mua va bén ban thuong lugng
vé murc gia mua, gia ban hang ho4, dich vu thoa man
diéu kién hiép thuong gia theo dé nghi cua mot trong
hai bén hoac ca hai bén mua, ban hodc khi cd yéu

cau cta Thu tudng Chinh phu, Bo truong, Thu truong
co quan ngang bo, Thu truang co quan thudc Chinh
pht, Chu tich Uy ban nhan dan tinh, thanh pha truc
thudc trung vong (sau day goi chung |a ny ban nhan
dan cap tinh).* Tirc |a Dy thao cho phép mat trong
cac bén dé nghi mot bén trung gian |a co quan nha
nudce co tham quyén dé dua ra quyét dinh vé tién ban
quyén bao chi can dugc thoa thuan. Viéc nay c6 tinh
chat khd tvong dong vai co ché hoa giai theo luat Uc,
la can mot bén trung gian dé gitp céc bén dat duoc
thoa thuan, nhung khac véi hoa giai, hiép thuong gia
co tinh rang budc céc bén theo mot cach nhat dinh. Vi
theo hiep thuong gia, trong truong hop cac ben khong
dat dugc thoa thuan vé tién ban quyén, to chirc hiép
thuong gia sé dugc ra gia tam thoi va céc bén phai thi
hanh theo gia tam thai nay trong vong 6 thang, trong
thai han 6 thang do, cac bén dugc tiép tuc thuong
thao vé gia, sau thoi han thi cac bén sé tiép tuc tién
hanh hiép thuong gia.*® Diéu nay sé dan dén viéc gay
ton thoi gian cua cac bén ma khong dat duoc thoa
thuan theo mong mudn so vdi thoi gian tir 2 - 4 thang
hoa giai theo luat Uc.

Dy thao ciing quy dinh kha nang khdi kién ra Toa
an dé dua ra dugc tién ban quyén theo phan quyét
cua Toa an. Day la kha nang cudi clng dé dat dugc
thoa thuan va cé tinh rang bugc giira cdc bén. Tuy
nhién, diém bat lgi cua phuong an khoi kién ra Toa
an la cac bén khong dugc lua chon nhitng ngudi cé
tham quyén xét x(r. Con néu theo luat Uc, phuong an
trong tai cho phép cac bén lua chon trong tai vién,
dan dén tinh thuyét phuc cta phan quyét trong tai co
phan khach quan va thuyét phuc hon.

Qua do, ngoai co ché hiép thuong gia va khai kién
ra Toa an theo Du thao Luat SHTT, Du thao ciing nén
bo sung thém phuong an hoa giai va trong tai vao dé
thém tinh lua chon cho cac bén trong viéc dinh gia
tién ban quyén bao chi.

% Dy thao Luat sira doi, bd sung mot so diéu cia Luat So hiru tri tué ngay 17/11/2020 (Dur thao Luat SHTT), Diéu 1(7)

% Lyat S& hitu tri tué 2005, Diu 26(1)
“ Dy théo Ludt SHTT, Digu 1(7)

% Luat Gia 2012, Digu 4(7)

% Luat Gia 2012, Digu 25
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Nhan vat & Su kien =

THOMAS HOBBES VA THUYET KHE UGC XA HOI

Thomas Hobbes dugc nhiéu nguoi biét dén biét
dén |a mat trong nhirng nha tu twdng quan trong nhat
ctia nén chinh tri phuong Tay va la nguoi di trueée cho
nganh khoa hoc chinh tri hién dai. Vao thoi diém hon
loan chinh tri cdng thang & Anh, véi cudc ndi chién
dién ra tir nam 1642 - 1651, Hobbes da tao nén mot
tac pham noi bat nhat trong cudc doi cia minh, mang
tén “Leviathan”. Qua do, 6ng giai thich mdi quan hé
gitra Nha nudc va cong dan thong qua mot hiép udc
dong thuan (khé udc xa hoi) trong mai quan hé quyén
luc gitra nguoi cai tri va nguoi bi tri. V@i nhimg lap
luan chat ché cta minh, thuyét khé udc xa hoi da co
strc anh huong dén Hién phdp Hoa Ky ciing nhu cac
nha tu tuong thé hé sau.

1. Thomas Hobbes - qua trinh hinh thanh tw tuong
va con duong tro thanh mat triét gia chinh tri

Thomas Hobbes, sinh ngay 05/4/1588 trong mdt
gia dinh muc su tai thi tran Wiltshire - Anh. Vi nhiing
bién c6 cua gia dinh’, cdu bé Hobbes da dugc nguoi
chi kha gia - Francis Hobbes nhéan nuéi dudng va gido
duc. Vi thanh tich hoc tap xuat sac cta minh tir khi
duogce dua vao hoc o mdt trudng tw do, Hobbes da dugc
gui dén trrdng Magdalen Hall, Oxford vao ndm 15 tuai.

Thomas Hobbes (1588 - 1679)

Van Lé Thanh Thao (K20502C),
Sinh vién Truong Dai hoc Kinh té - Luat, DHQG Tp.HCM

Nam 1608, ong tot nghiép cir nhan loai gioi tai Oxford,
sau do dugc moi ¢ lai treong giang mon Logic hoc,
song 6ng da tir choi vi mudn danh thai gian cho nghién
ctru khoa hoc va lam gia su cho con trai cta William
Cavendish, nguoi sau nay ké vi cha minh véi tu cach
la Ba tude thir hai cia Devonshire. Trong sudt nhiéu
thap ky, Hobbes da phuc vu gia dinh va cac cong su
cua ho véi tu cach la nguoi phién dich, nguai dong
hanh, ngudi quan ly tai khoan, dai dién kinh doanh, co
van chinh tri va cong tac vién khoa hoc. Ca thé noi, gia
dinh Cavendish la ngudi bao trg quan trong trong ca
cudc doi cua Hobbes, nhg do ma ong dugc tiép can
vGi nhitng cudn sach quy gia ciing nhu ¢é co hoi hoc
tap cao hon, di du lich va hinh thanh cac mai quan
hé hoc thuat |au dai. Chinh nho moi quan hé vai gia
dinh Cavendish ma Hobbes da quen biét Lanh chua
Francis Bacon va Galileo, ca hai déu la nhirng nhan
vat trung tam trong Cach mang Khoa hoc va co anh
huong to lon dén qua trinh hinh thanh tu tuong va
phat trién tri tué cua Hobbes sau nay.?

Nhitng nam 1630 danh dau mat thoi ky phat trién
tri tué tuyét voi cua Hobbes. Trong sudt khoang thai
gian nay, 6ng da mao rong viéc theo dudi hoc thuat cua
minh bao gém céac nghién ctru vé khoa hoc (ddc biét
la quang hoc), toan hoc (dac biét 1a hinh hoc) va chinh
tri. Dén nam 1640, Hobbes da hoan thanh tac pham
chinh tri dau tién cta minh - “The Elements of Law
Natural and Politic” - dugc luu hanh duéi dang ban
thao va dugc xuat ban vao mot thap ky sau do thanh
hai tap, "Human Nature” va “De Corpore Politico".
Hobbes da ma rong va phat trién Iy thuyét chinh tri
cua minh trong cac tac pham tiép theo, bao gom ca
“De Cive" (1642) va tac pham “Leviathan” - phién ban
tieng Anh day du hon cua “De Cive” xuat ban nam
1651, mot tac pham triét hoc ban vé con nguoi di dan
dén su hinh thanh xa hoi thong qua ban khé udc va
cudi cung la sy ra doi cua nha nudc ly trong dudi
hinh thic quan chu chuyén ché. Qua do, “Leviathan”
da dat nén mang cho tu tuang chinh tri hién dai vai
khai niem “khé udc xa hoi”.

' Cha cua ong (ciing tén Thomas) |a mat gido si cd trinh do hoc van thap, vao ndm 1604, ngudi bi budc phai chay tron khoi Wiltshire dén London sau
mdt cudc tranh céi bang loi ndi va the xac vdi mot cha so tir mot gido xir gan dé. Ong da nhiy ngudi anh kha gia cia minh ¢ London chdm sdc ba anh

em cua Hobbes.

2 Jon Rick, 'Hobbes', Columbia College <https://www college columbia edu/core/content/hobbes> truy cap ngay 31/3/2021
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2. Thuyét Khé udc xa hgi trong tac pham “Leviathan”
- hoc thuyét nén tang cua cac theé ché dan chu hién dai

Tac pham “Leviathan” hién dugc cong nhan 13 nén
tang cla triét hoc chinh tri phuong Tay, dac biét la céc
y trdng ctia nd vé mot "khé ude xa hoi” gilra ke thong
tri va ke bi tri. Theo d6, Hobbes gidi thiéu mot birc chan
dung chinh tri mo ta cach mot nha nuéc hing manh
dugc tao thanh tir khai thong nhét cua tat ca cac cong
dan théng qua ban khé udc xa hoi, nham bao vé tirng
thanh vién va trén hét 1a dam bao su hoa binh, khong
¢6 xung dot noi bo.

Thuyét khé udc xa hoi la hoc thuyét chinh tri - phap
ly ¢ nguon goc tir xa hai Hy Lap cd dai, theo do, thuyét
nay néu lén mot thoa thuan thyc té hodc gia thuyét,
gitra nhirng ngui bi tri va nhitng ngudi cai tri cua ho,
dong thai xac dinh cdc quyén va nghia vu cla moi
nguoi. ‘Céc ly thuyét vé khé ude xa hoi khac nhau tuy
theo muc dich cua chiing: mot so dugc thiét ké dé bién
minh cho quyén luc cta nguai cam quyén, trong khi dé
nhirng ly thuyét khac nham bao vé cé nhan khoi su ap
birc clia nquai cam quyén, & day cé nghia la mot nguoi
nam qua nhiéu quyén lyc’.?

Vi tu cach la mot triét gia chinh tri, Thomas Hobbes
da bién minh cho ché d¢ quan chu tuyét doi.* Thong
qua tac pham “Leviathan”, dng cho rang con ngudi ban
dau von song o trang thai tu nhién, trong tinh trang vo
chinh pht, khi chua hé cé su cudng birc c6 to chirc
lén moi ca nhan va cudc sdng cua con ngudi vi thé ma
“don doc, nghéo nan, toi té, tan bao va ngan ngui">.
Hobbes khai quat birc tranh am dam ay bang cau céch
ngon cua nguoi La Ma co dai: “Con nguai véi con nguoi
la cho s6i”, tirc 1a luon san sang gay chién véi nguoi
khéc dé gianh Idy cai minh muon. Tir day cé thé thay
rang khi nao con ngudi sng ma khong cé quyén luc
chung rang budc, ho sé @ trong tinh trang “chién tranh
cua tat ca chong lai tat ca” - “war of all against all"®. Vi
vay, con nguoi da clng nhau xay dung thoa udc (khé
wdc xa hoi) nham thong nhat nhirng quy tac cong dong
va qua d6 xdc Iap quf‘én luc tdi cao. ‘Su chuyé’n quy‘én
lan nhau ay chinh la khé udc (contract)’ ’Chuyen quyén
hop ly 1a phuong tién dé tranh nhitng mau thuan, xung
dot, tir d6 duy tri hoa binh va dam bao 6n dinh xa hdi.

3. Anh hudng clia thuyét Khé uéc xa hdi trong tu
tuong cua cac triét gia va cac cudc cach mang sau nay

Ly thuyét khé wdc xa hoi duge John Locke, mot trong
nhirng triét gia ngudi Anh ndi tiéng nhat thé ky thr 17,2

ké thira va phat trién phu hop véi diéu kién lich sir mdi.
Ong cho rang khé uéc xa hoi chinh |a ban thoa udc gitra
cac thanh vién trong x& hoi, theo d6 con ngudi sé tir bo
quyén tu do ty nhién - dai lai ho dugc cong dong che
cha va cong nhan. Va nha nudc |a tap hop nhitng nguoi
dai dién dimng ra bao dam su ton trong ban thoa udc
ay. Jean-Jacques Rousseau tiép tuc mg rong van deé
khi cho rang quyén luc phai dugc trao cho nhirng ngu i
dai dién cho y chi nquyén vong cta quan ching. ‘Nén
tang tu tuong chinh tri ctia Rousseau, thé hién trong
tac pham “Du Contract Social” - Khé u6c xa hoi - nha
nudc duge thiét 1ap bai mot khé udc xa hoi vai quyén
lwe chinh tri thudc vé toan dan’.® Chinh nhitng y tudng
nay da cham ngoi cho ca cugc Cach mang Phédp va My.
Thomas Jefferson, “nguoi soan thao Tuyén ngon Doc
lap cua Hop ching qudc Hoa Ky”,'° tiép tuc hoan thién
ly thuyét khi cho rang quyén tu nhién cla con nguadi
phai 1a mot phan cua khé wdc xa hdi va quyén luc cua
nha nudc chi cé thé thuc hién khi xuat phéat tir sy dong
thuan cua chinh nhirng ngui bi tri.

Nhu vay, tac pham “Leviathan” ciia Thomas Hobbes
clng vGi nhirng tac pham cua cédc nha tu tudng tiép nai
nhu John Locke va Jean Jacques Rousseau da tao ra
strc manh tinh than cho cdc cudc cach mang tu san
dién ra ¢ thé ky XVIIL.
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*Thomas Hobbes, Leviathan (NXB Wordsworth Editions Ltd 2014) 78
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Legalese Corner

ARTIFICIAL INTELLIGENCE AND ITS FUTURE IN ARBITRATION*
TRIEN VONG CUA TRi TUE NHAN TAO (Al) TRONG LiNH VUC TRONG TAI

Dich béi: D6 Bui Uyén Nhi (K20502C) & Nguyén Ngoc Ti Linh (K20502C),

ABSTRACT

This paper examines Artificial Intelligence and
its future in arbitration. Although the use of arti-
ficial intelligence is not widespread in arbitration
and comes with several teething problems, the
benefits that it offers the practice of arbitration are
numerous. This is because, when it is embraced
with an open mind, albeit with caution as well, arti-
ficial intelligence has the potential to revolutionize
the practice of arbitration in the present as well as
into the future. Specific attention is drawn to the
numerous potentials that artificial intelligence of-
fers towards achieving access to justice.

. Introduction
1.1. Overview of Technology in Arbitration

While arbitration is often famed for its relatively
high speed to litigation, more disputes that are in-
creasingly complex in nature are being presented
before it thereby rendering this speed trait illusion-
ary by the day. To maintain all the efficient charac-
teristics of the arbitral process that has endeared
it to the hearts of many parties that continue to
seek resolution of their disputes through it, espe-
cially in this modern times, the use of technology
and technical aids is becoming ever more neces-
sary.

The use of technology in arbitration has been
rising alongside the use of technology in the legal
profession as a whole, an aspect that has been
truly rapid and far-reaching in its impact over the
years. The flexible nature of the framework gov-
erning arbitration has presented an even better
incentive for the use of technology to thrive in
arbitration than it would in other mechanisms of
dispute resolution. Over the years therefore, the

Sinh vién Truong Dai hoc Kinh té - Luat, DHQG Tp. HCM

DAN NHAP

Bai viét nay xem xét nhirng tac dong trong tuong lai
cua tri tué nhan tao dai vdi linh vuc trong tai. Tuy rang
viéc (rng dung cong nghé nay van chua pho bién trong
linh vuc trong tai va con ton tai maot so bat cap ban dau,
nhung ciing khong thé phi nhan vo s nhirng lgi ich
ma no da dem lai cho viéc thuc thi hoat dong trong tai.
Bai 1€, khi dugc tiép nhan mot cach coi ma kem theo
su than trong, tri tué nhan tao sé mang dén nhiéu trién
vong trong viéc cach mang hoa hoat dong trong tai ¢
hién tai va ca tuong lai. Nhitng tiém nang to |6n ma tri
tué nhan tao mang lai dai véi viéc ti€p can cong Iy van
dang nhan dugc nhiéu su quan tam dac biét.

1. Gigi thieu
1.1. Tong quan vé cong nghé trong hoat dong trong tai

Phuong thic giai quyét tranh chap bang trong tai
dugc biét dén nho vu diém linh hoat va nhanh chong,
tuy nhién tinh chat cac vu tranh chap dang dan trd nén
ngay mot phirc tap khién cho dac diém nay dan tro
nén khong thuc té. Do do dé duy tri tat ca cac dac tinh
hiéu qua cuta quy trinh trong tai von dugc cac bén uva
chudng va lua chon dé giai quyét tranh chap cta minh,
viéc tan dung su ho trg tir cong nghé va ky thuat dang
trg nén can thiét hon bao gio hét, dac biét |a trong thoi
dai ngay nay.

Xu huréng trng dung cong nghé sd trong trong tai
cling nhu trong nganh luat néi chung dang ngay cang
gia tang nhanh chéng va dem t6i nhiéu anh huong sau
rong thai gian qua. Tinh linh hoat cua khung phap ly
diéu chinh trong tai da tro thanh yéu to thdc day viéc
img dung cong nghé trong co ché giai quyét tranh chap
nay phat trién rgng rai hon so véi cac co ché giai quyét
tranh chap khac. Cling vi vdy ma nhirng ndm vira qua
viéc (rng dung cong nghé trong to tung trong tai da va

* Source: |brahim Godofa, ‘Artificial Intelligence and Its Future in Arbitration’ <https://bitly.com.vn/r9mliw=
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use of technology in arbitral procedures has become
unstoppable.

1.2. Definition of Key Terms

Some of the key terms and concepts that have been
employed in this paper can be defined as follows:

a) Arbitration - According to general consensus of
judicial pronouncements and statutory provisions, it is
defined as a process for hearing and deciding disputes
of economic implications which arise between parties
who depending on an agreement between them, sub-
mit their claims to one or more persons they choose to
serve as an arbitrator.

b) Technology - Is defined as a branch of knowl-
edge, or the results of application of science, the study
of techniques, practice, or an activity.

c) Technical Aids - This is a term that is used to
refer to information and communication technology
equipment and services which are used to accomplish
a certain task.

d) Artificial Intelligence (Al) - It is defined as a com-
puter system or program that is designed to perform
tasks that are ordinarily performed through the human
intellect in an arbitrary world. Simply put, it is the exhibi-
tion of intellectual traits that are conventionally associ-
ated with humans by a machine in its tasks.

e) Information Technology (IT) - Is defined as both
computer software and hardware solutions which pro-
vide support of management, strategists, as well as
operations in an organisation in order to increase its
productivity.

1.3. Objectives of the Paper

This paper is aimed at achieving the following
objectives: To examine the place of technology as a
whole and artificial intelligence in particular in arbitra-
tion. To interrogate the benefits of artificial intelligence
in providing access to justice through arbitration. To
investigate the criticisms levelled against the use of ar-
tificial intelligence in arbitration. To analyse the various
opportunities available for improvement in the use of
artificial intelligence in arbitration. And finally, to pres-
ent a case for the future of artificial intelligence in
arbitral practices.

dang tro thanh mot xu huéng khong thé ngan can.

1.2. Dinh nghia cac thuat ngir co ban

Dudi day la mot so thuat ngir va khai niém co
ban dugc str dung trong bai viét:

a) Trong tai - Theo sur nhat tri chung trong céc
cong bd cua toa an va quy dinh phép luat, trong
tai dugce dinh nghia la mt quy trinh xét xtr va giai
quyét cac tranh chap vé kinh té phat sinh gitra cac
bén, trong dé tly vao thoa thuan ma cac bén sé
dua cac khiéu kién cua minh doi vai chu thé dong
vai tro |a trong tai vién dé giai quyét tranh chap.

b) Cong nghé - dugc hiéu nhu mot nhéanh cua
tri thirc, két qua cua viéc ing dung khoa hoc, ng-
hién ctru ky thuat, thuc hanh, hodac mot hoat dong.

c) Ho trg ki thuat - Day la mot thuat ngir dugc
st dung dé chi cac thiét bi va dich vu cong nghé
thong tin va truyén théng dugc sir dung dé phuc
vu cho mdt muc dich nhat dinh.

d) Tri tué nhan tao (Al) - khai niém nay dugc
hiéu nhu la mot hé thong hodc chuong trinh may
tinh duoc lap trinh nham thuc hién nhimg nhiém
vu von duogc thuc hién nho tri thong minh cua
con ngudi. N6i mot cach don gian, né |a tong hop
cac dac diém tri tué thuong duoc lién két vai con
nguei boi mot co may trong viéc thuc hién cac
nhiém vu.

e) Cong nghé thong tin - la cac giai phdp phan
mém va phan cing’ cua may tinh ho trg cho viéc
quan ly, xdy dung chién lugc cling nhu cédc hoat
dong trong to chire nham nang cao hiéu qua cua
td chirc.

1.3. Muc dich cua bai viét

Nhirng muc tiéu chinh ma bai viét nay hudng
dén la: xem xét vi thé cua cong nghé néi chung va
tri tué nhan tao noi rieng trong hoat dong trong
tai, danh gia lgi ich cua tri tué nhan tao trong viéc
cung cap kha ndng tiép can cong ly thong qua
trong tai, xem xét mot so y kién trai chiéu vé viéc
ung dung tri tué nhan tao trong trong tai, phan
tich cac tiéem nang gilp cai thién viéc trng dung
tri tué nhan tao trong trong tai, va cudi ciing la du
dodan ve vi tri cua tri tué nhan tao trong thurc tién
hoat dong trong tai trong tuong lai.

" M. V. Talanov* and V. M. Talanov, ‘Software and hardware solution for digital signal processing algorithms testing’ (25/10/2019) e3s-conferences.
org <hitps.//'www.e3s-conferences.org/articles/e3sconf/abs/2019/50/e3sconf ses18 03006/e3sconf ses18 03006 html> truy cap ngay 29/04/2021
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1.4 Limitations of the paper

This paper is restricted to the examination of artificial
intelligence especially with regards to its use in arbitra-
tion as well as its future in arbitration practices. The pa-
per does not render itself to the examination of any oth-
ers aspects of artificial intelligence or arbitration outside
this scope.

2. Background of the Use of Technology in Arbitration

The onset of the use of technology in general and ar-
tificial intelligence in particular in the practice of arbitra-
tion can be traced back to the global movement in em-
bracing internet use especially with regards to use in the
legal field. Additionally, the use of technology has been
argued to have flourished more in arbitration as compared
to litigation due to the fact that arbitration is not burdened
by the procurement and implementation nightmares that
bedevil large institutions like the court when it comes to
acquiring and capitalizing on technology. These observa-
tions therefore explain the onset of the use of technology
in arbitration as well as factors that have made it a suc-
cess.

Despite all these attractive features associated with
the use of technology in arbitration, it is important to note
that the use of information technology in the facilitation
of arbitral processes is still at an infancy stage. However,
there is pressure building in the international commercial
arbitration space from clients who believe that the same
technology that has changed the way in which global
commerce operates should also be able to aid the resolu-
tion of their disputes with the same speed and efficiency.
Nevertheless, there is an important caution against the
use of technology to contravene procedural safeguards
and compromise the quality of justice.

3. Artificial Intelligence and Access to Justice
3.1. Al in the Legal Profession

In the legal profession in general, Al has come in with
aspects of natural language processing, machine learn-
ing, as well as a host of data-driven analysis to challenge
the traditional conceptions of human legal experts. Al is
therefore already being hailed for the tremendous disrup-
tion that it has caused and is likely to continue causing
in the legal profession. Specific areas of impact that Al
has influenced in the legal field thus far include: issues
of discovery, aspects of legal search, generation of doc-
uments, generation of briefs, and the prediction of out-
comes of cases.

1.4. Gigi han cua bai viét

Pham vi bai viét chi gigi han trong viéc xem xét
viec ng dung tri tué nhan tao cling nhu nhirng
tac dong trong tuong lai cua no trong hoat dong
trong tai. Bai viét sé khong dé cap dén nhirng khia
canh khac cua tri tué nhan tao nam ngoai pham
Vi nay.

2. Boi canh img dung cong nghé trong trong tai

Su khoi dau cua viéc ting dung cong nghé noi
chung va tri tué nhan tao noi rieng trong hoat
dong trong tai bat nguon tir khi phong trao sur
dung Internet dugc don nhan trén toan thé gidi,
dac biét la trong linh vuc phap ly. Bén canh dé,
viéc trng dung cong nghé dugc cho la phat trién
manh hon trong trong tai so vai toa an do trong
tai khong phai chiu nhiéu ganh nang tir quy trinh
thu tuc ma céc co quan lén nhu toa an phai chiu
khi (rng dung cong nghé. Nhitng quan sét nay giai
thich cho su khai dau cua viéc irng dung cong
nghé trong trong tai cling nhu céc yéu té da gop
phén lam nén thanh cong cua no.

Mac du viéc (rng dung cong nghé c6 thé dem lai
nhiéu tinh ndang hiru dung, diéu quan trong cén luu
y la qua trinh dua cong nghé thong tin vao trong
hoat dong trong tai van chi dang ¢ giai doan so
khai. Mac du vay, ap luc ngay cang gia tang trong
linh vuc trong tai thuong mai qudc té boi mot so
khach hang co ky vong rang cliing mgt cong nghé
da thay dai cach thirc hoat dong cua thuong mai
toan cau ciing co thé ho trg giai quyét tranh chap
cua ho vai toc do va hiéu qua tuong tu.Tuy nhién
can luu y rang viéc trng dung cong nghé can phai
phl hop vdi cac bién phap bao vé theo thu tuc va
khong dugc xam pham dén gia tri cong ly.

3. Tri tué nhan tao va tiép can cong ly
3.1. Tri tué nhan tao trong nganh luat

Trong linh vuc phap ly néi chung, Al da va dang
hién dién trong nhiéu mat nhu xu Iy ngon ngir tu
nhién, hoc may?, cling nhu phan tich di liéu, va diéu
nay dat ra thach thirc doi vai vai tro va vi thé truyén
thong cua cac chuyén gia phap ly. Al da nhan dugc
nhiéu su tan tung nh& nhirng tac dong to 16n né da
va sé tiép tuc mang tdi trong linh vuc nay. Cho dén
nay tri tué nhan tao da mang lai nhitng anh huang
nhéat dinh trong linh vuc phap Iy @ mot s khia canh
nhu: giai quyét cac van dé trong qua trinh diéu tra,
tim kiém co sd phap ly, chuan bi ban tom tat ho so
va du dodn két qua cua cac vu kién tung.

?Hoc may la khoa hoc giip may tinh hoc va hoat dong gidng nhu con ngudi, dong théi phat trién viéc hoe cia chiing mét cach tr chi bang viéc cung cap
cho chiing dir liéu va thong tin dudi dang quan sét va tuong tac trong thé gidgi thuc (Daniel Faggella, ‘What is Machine Learning’, (26/02/2020), emerj.
com, <htips.//emerj.com/ai-glossary-terms/what-is-machine-learning/> truy cap ngay 30/04/2021
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3.2. Al in Arbitration

In arbitration, Al has been described to be most

necessary in international arbitration due to the
typically complex nature of the cases that are pre-
sented before international arbitration. Al is touted
to have the capacity to carry out the analysis of the
bulky data and most importantly arrive at a rational
decision which is free from cognitive biases. Oth-
er aspects of arbitration that have been connect-
ed to increased utilisation of artificial intelligence
include: detection of corruption and negative influ-
ences on the part of the arbitrator(s), promotion
of diversity in appointment of arbitral panels, and
arbitration of smart contracts. Al can be utilised
through the use of specific algorithms to detect red
flags of corruption in arbitral processes, to make
the process of appointment of arbitrators more
open using automated short lists of arbitrators, as
well as in enhancing the arbitral process in smart
contracts through the use of robots.

Further utilities of Al in arbitration are with re-
gards to the review of very long and intricately
detailed contracts to make appropriate recommen-
dations of the seat of arbitration and compatible
arbitral institutions. To this end, Al is seen as hav-
ing the ability to reduce the inordinate amounts of
tasks in arbitral proceedings especially bearing in
mind midnight clauses. Al has also been argued to
be able to efficiently scrutinize arbitral awards to
enhance its chances of recognition as well as en-
forcement by checking to see whether the arbitral
tribunal has complied with the requisite procedural
formats and whether the tribunal has attended to
every question raised by the parties.

3.3. Benefits of Al Towards Enhancing Access to
Justice

The use of artificial intelligence towards access
to justice has presented numerous benefits some
of which can be highlighted as follows: Firstly, Al
has recorded better performance than humans at
rule-based tasks such as electronic discovery of
documents with even a higher accuracy. Another
crucial benefit of Al in as far as access to justice
is concerned is with regards to the issue of cost of

3.2. Tri tué nhan tao trong trong tai

Trong linh vuc trong tai, tri tué nhan tao dang dan
tro nén that su can thiét trong trong tai quoc té do tinh
chat phirc tap dién hinh cta cac vu tranh chap. Al duoc
danh gia la co6 kha nang phan tich mot khoi di liéu do
sO va quan trong nhat |a dua ra quyét dinh mét cach
hgp ly va khach quan, ma khong co su can thiép cua
cac dinh kién nhan thirc. M6t s6 khia canh khéac trong
trong tai lién quan dén viéc tri tué nhan tao dang dan
dugc (rng dung nhiéu hon |a; phat hién hdi 10 va céac
anh hudng tiéu cuc doi vai (cdc) trong tai vién, thic
day sy da dang trong viéc bo nhiém hgi dong trong
tai va soan thao cac hop dong thong minh.*Thong qua
viéc sur dung cac thuat toan cu the, Al co kha nang
phat hién duoc dau hiéu cua hanh vi hoi 10 trong céc
quy trinh trong tai, ngoai ra gidp cho quy trinh bo nhiém
trong tai vién dé dang hon bang cach sir dung shortlist
tr dong, ciing nhur trong viéc thiic day quy trinh to tung
trong tai trong cdc hop déng thong minh thong qua viéc
str dung ro-bot.

Céc tién ich khac cua Al trong trong tai lién quan
dén viéc danh gia cac hop dong dai va co nhiéu chi
tiét phirc tap dé dua ra cdc khuyén nghi phi hgp vé
dia diém cua co quan trong tai va cac to chirc trong tai
tuong thich. Dé cé thé lam dugc diéu nay, Al dugc cho
la co kha nang giam bét dang ké khdi lugng cong viéc
trong cac thu tuc trong tai, dac biét la trong viéc nhg
ro cac diéu khoan trong tai (hay con goi la “diéu khoan
lic "nira dém™).# Tri tué nhan tao ciing c6 thé kiém tra
cac phan quyét trong tai mot cach ky ludng gilip nang
cao kha nang dugc cong nhan va cho thi hanh théng
qua viéc ra soat xem liéu hoi déng trong tai cé tuan
thu cac quy trinh thu tuc can thiét va giai quyét tat ca
cac cdu hoi dugc dua ra boi cac bén hay khong.

3.3. Loi ich cua tri tué nhan tao trong viéc tang
cuong tiép can cong ly

Viéc (rng dung tri tué nhan tao dé tiép can cong ly da
mang lai vo so lgi ich noi bat co thé ké dén nhu: Thir
nhat, Al dugc ghi nhan cé nang suat cao hon so vai
con ngui khi thue hién cac nhiém vu dya trén quy tac
nhu tim kiém tai liéu dién tu vdi do chinh xac cao hon.
Mot lgi ich quan trong khac cua Al lién quan dén kha
nang tiép can cong ly la van dé vé chi phi td tung doi
vei cdc bén khi tim cach xac dinh van dé cta ho. Al c6

* Hop déng thong minh (Smart contract) 12 hop dong dién tir dugc [ap trinh dé tu thuc hién cac diéu khoan da duoc thoa thuan giira cac bén. (Tué Thi,
‘Hop dong thong minh (Smart contracts) |a gi? Thach thirc khi sir dung hop déng thong minh' (03/10/2019) vietnambiz.vn <https://vietnambiz.vn/hop-
dong-thong-minh-smart-contracts-la-gi-thach-thuc-khi-su-dung-hop-dong-thong-minh-20191001090614245.htm> truy cap ngay 30/04/2021)

* Hau hét cac vu kién trong tai thuong mai quoc té duoc tién hanh dura trén mot diéu khoan trong tai trong mot hop dong thurong mai. Nhirng diéu khoan
nay thudng |a “digu khodn lic nira dém”, do thuréng 1a digu khoan cudi cing dugc can nhac dén trong qua trinh thuong thao hop ddng, nén thudng
khéng duoc cac bén can nhac ddy du, dan dén nhirng thoa thuén khong thoa déng va kho thue hién (lra chon sai luat ndi dung hoidc vé dia diém trong
tai). (Trong tai Qudc té (an ban lan thir 6), trich dan tir Tong quan vé thoa thuan trong tai', (10/30/2019) viac.vn <https://www.viac.vn/thu-tuc-trong-tai/

tong-quan-ve-thoa-thuan-trong-tai-a56.html> truy cap ngay 29/04/2021)
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the adjudication process on the parties seeking deter-
mination of their matter. Al is likely to reduce the cost
of access to justice by reducing the labour and time
factor that often increase the costs and this is likely

to open up and make the pursuit of justice affordable
to more people who ordinarily need the justice system
more than the justice providers who control it.

Apart from electronic discovery, review of arbitral
awards, appointment of arbitrators, reducing the cost
of access to justice and all the benefits of Al discussed
above, Al can also be used in the management of legal
processes towards an efficient access to justice in the
long run. This is built primarily around data-driven effi-
ciencies that curb all forms of wastages be it in time,
labour or other aspects of efficiency towards access to
justice. These in a nutshell, are some of the benefits of
using Al towards achieving a more efficient access to
justice.

4, Challenges Experienced in The use of Artificial
Intelligence in Arbitration

One point of concern that has been raised with re-
gards to the use of Al in arbitration is the danger of
susceptibility to cyberattacks and hacking. This threat
poses great financial and reputational risks to arbi-
trators as well as the parties to the arbitral process.
Secondly, whereas some awards e.g. some unredacted
ones in investor-state arbitration are often published,
there is still a widespread lack of access to full rea-
soning of awards, and names of arbitrators, counsels,
and experts thereby constituting insufficient data for Al
analysis. This is a challenge because Al relies on this
analysis to predict results in international arbitration.

Another challenge with regards to the use of Al in
the arbitral process lies in whether Al is able to meet
the fundamental requirement of due process. Whereas
Al can be effectively programmed to manage the hear-
ing, submissions, and all the procedural requirements
of an arbitral process quite effectively, questions still
remain as to whether it can offer the flexibility that
comes with a human arbitrator to be able to appropri-
ately modify procedures. This therefore, forms another
limitation to the utility of Al in arbitral proceedings.
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kha nang giam chi phi cta viéc tiép can cong ly
bang cach giam yéu t6 nhan céng va thoi gian, tir
do ma ra va khién cho viéc theo dudi cong Iy trg
nén kha thi doi vdi nhirng nguoi can hé thong tu
phap hon so véi nhitng ngudi cung cap cong ly
kiém soat no.

Bén canh viéc tim kiém thong tin dién tu, xem
xét cdc phan quyét trong tai, chi dinh trong tai
vién, giam chi phi tiép can cong ly va mot so lgi
ich khac da thao luan o trén, Al con dugc su
dung trong viéc quan ly cac quy trinh phap ly
nham tiép can cong ly hiéu qua vé lau dai. Diéu
nay dugc xay dung chu yéu dua trén hiéu qua
da dugc kiém ching di lieu dé han ché tat ca
cac hinh thirc 1ang phi, co thé la vé thoi gian, lao
dong hodac cac khia canh khac cua hiéu qua doi
vGi viéc tiép can cong ly. Nhin chung, thong qua
mot so loi ich ké trén, Al da gop phan tang thém
hiéu qua trong viéc tiép can cong ly.

4. Nhirng moi lo ve viéc irng dung tri tué nhan
tao trong trong tai

Mot diéu dang lo ngai lién quan dén viéc sur
dung Al trong trong tai |a nguy co dé bi tan cong
mang va bi hack. Moi de doa nay gay ra rdiro I6n
vé tai chinh va uy tin cho céc trong tai vién ciing
nhu cdc bén trong quy trinh trong tai. Thir hai,
bén canh mot s6 phdn quyét nhu cac phan quyét
trong tranh chap gitra nha nudc va nha dau tu
(ISDS) thuong duoc cong bd cong khai, van con
nhiéu rao can trong viéc tiép can rong rai nhirng
thong tin vé lap luan day du cua cac phan quyét,
tén cua cac trong tai vién, luat su va chuyén gia,
do do khong cung cdp du dir lieu phan tich cho
Al. Diéu nay tao ra kho khan vi tri tué nhan tao
dua vao phan tich nay dé du doan két qua trong
trong tai quoc té.

Mot moi lo khac lién quan dén viéc rng dung
tri tué nhan tao trong quy trinh trong tai nam ¢
viéc liéu no co thé dap (rng yéu cau co ban cla
quy trinh t6 tung hay khong. Tuy rang tri tué nhan
tao co thé dugc lap trinh dé quan ly phién diéu
tran, dé trinh va tat ca cac yéu cau thu tuc clua
quy trinh trong tai mgt cach kha hiéu qua, cau
hoi dat ra la liéu no co kha nang cung cap su linh
hoat trong viéc diéu chinh cac thu tuc mot cach
thich hgp nhu con ngudi hay khong. Do do, diéu
nay co thé coi la mot han ché khac doi vai tién
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5. Opportunities for Improvements

The Promise Of Ai in arbitration is that it has the
ability to provide increased access to information
regarding chances of success of claims, the best
strategies that can be employed in arbitral process-
es for higher chances of success, a non-biased se-
lection of arbitral panels, and other relevant issues
that allow participants of an arbitral process to ef-
fectively participate in the process at a lower cost.
Notwithstanding all the challenges associated with
the use of Al in arbitration that have been presented
in the previous section, there is indeed a place for
Al in the practice of arbitration. To this end there-
fore, opportunities for improvements of challenges
facing Al in arbitration can be presented as follows.

With the increasing and high-profile cases and
threats of cyberattacks in arbitration, actors in the
arbitral space should undertake their obligations
to ensure that they pay heed to cybersecurity and
establish and follow procedures that ensure proper
storage and transmission of sensitive information
throughout the arbitral process to mitigate threats
in this digital world. Arbitrators as well as legal
counsel in the arbitral process should endeavour to
remember at all times that protection of client con-
fidentiality forms part of competent representation.

With regards to biases contained in the algo-
rithms deployed by artificial intelligence, one way
to improve this is by putting in more awareness with
regards to the data that is being fed into machine
learning to curb the generation of algorithms which
are biased. In addition to this, there needs to be di-
versity in the field of machine learning to be able to
recognise bias in Al and remedy the same in order
to have nonbiased results.

With regards to the challenges that Al face in
failing to more accurately meet outcomes of similar
matters due to lack of sufficient info regarding pre-
vious awards, it is important to realise that this will
take time to realise due to the largely confidential
nature of arbitration and also due to the fact that
many developments in Al are also still at an infancy
stage. However, Al can still be fully utilised for tasks
that require analytical processing in arbitration, an

ich cua Al trong cac thu tuc to tung trong tai.
5. Co hoi cho su phat trien

Tiém nang day hira hen cua Al trong trong tai
chinh |a n6 gitp tdng kha nang tiép can thong tin
vé co hoi thanh cong cuta céc khiéu nai, vé nhirng
chién luge tot nhat nén duge st dung trong quy
trinh trong tai dé co6 kha nang thanh cong cao hon,
vé tinh cong bang trong chon lura hdi dong trong tai
va vé cdc van deé co lien quan cho phép moi nguoi
tham gia vao qua trinh trong tai mot cach hiéu qua
v@i chi phi thap hon. Méac du viéc str dung Al trong
trong tai sé mang lai mot sd thach thic nhu da
trinh bay trong nhitng phan trudc, Al thuc su co
mot vi tri quan trong trong thurc tien t0 tung trong
tai. Vi vay, dé dat dugc muc dich nay, co hdi cho
Al vuot qua nhitng thach thirc dang phai doi mat
trong trong tai cé thé dugc trinh bay nhu sau.

Véi su xuat hién ngay cang nhiéu céc vu an dang
chi y va cac mai de doa tan cong mang trong trong
tai, cac chu thé tham gia vao hoat dong nay can
thue hién nghia vu cia minh nham dam bao viéc
chti y cua ho dén van dé an ninh mang dé thiét lap
cling nhu tudn theo cac quy trinh dam bao luu trir
va truyén tai thong tin nhay cam mot cach thich
hgp trong sudt quy trinh trong tai, tir dé gitp giam
thieu cac moi de doa trong thé gigi ky thuat so nay.
Trong tai vién va luat su tham gia t6 tung trong tai
can phai ghi nhé rang, viéc bao vé bi mat cua than
chu minh [a mot phan hinh thanh su dai dién co
nang lyc® cua ho trong quy trinh do.

Vé nhimg thanh kién co trong cac thuat toan
dugc trien khai boi tri tué nhan tao, mot cach dé
cai thién diéu nay la nang cao nhéan thirc vé céc
dir liu dang duge dua vao hoc may nham han ché
viéc tao ra cac thuat toan bi sai lech. Bén canh do,
can co su da dang trong linh virc hoc mdy dé cé
thé nhan ra su thién vi, khong chinh xac cua Al va
khac phuc nhirng sai léch tuong tu dé co dugc
nhirng két qua chinh xac.

Doi vai nhirng thach thirc ma Al phai doi mat khi
khong dap ing dugc viéc dua ra cac két qua chinh
xac cua nhirng van dé tuong tu vi thiéu thong tin vé
cdc phan quyét trude do, diéu quan trong can luu y
|a, viec dat dugc két qua chinh xac sé mat thai gian
do tinh chat bao mat cua trong tai va vi su phat
trién cua Al van dang ¢ giai doan so khai. Tuy vay,
Al van hoan toan co thé dugc str dung cho céc tac
vu yéu cau mot quy trinh phan tich trong trong tai,

® “Pai dién co ndng luc yéu cau kién thire phap Iy, ki ndng, su k¥ ludng va chuan bi can thiét mét cach hop ly cho viéc dai dién” (Quy tac 1.1. cua Bo Quy

tac mau vé Ung xir ngh& nghiép Luét s ctia Hiép hoi Luat su Hoa Ky (ABA Model Rules of Professional Conduct))
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area in which it has demonstrated excellence.
6. A Case for Future Use

Having discussed the background of Al in arbitra-
tion, the role of Al in facilitating access to justice, the
challenges that come with the use of Al in arbitration,
as well as opportunities for improvements on these
challenges, it is critical to now turn to the big ques-
tion; what is the role of Al in the future of arbitration,
if any? Kathleen Paisley, and Edna Sussman argue in
their article that: “Whether we like it or not, artificial
intelligence is going to play a major role in interna-
tional arbitration in the near future. The amounts at
issue are too high and the benefits from artificial in-
telligence too great to avoid.” This pretty much sums
up the place of Al and the future of its use in arbi-
tration. But most importantly, it also draws attention
to considerations that actors in the arbitration field
must bear in mind even as they consider the utility of
Al going forward; for whom is Al useful in an arbitral
process? What are the cost implications of using Al
in arbitration? What impact is the use of Al likely to
have on arbitration both positively as well as nega-
tively?

But going forward, there have already been dis-
cussions within the arbitration community regarding
the many ways in which Al can be incorporated into
the practice of arbitration for now and into the future.
Some of the exciting propositions include the follow-
ing: One is the use of augmented reality in arbitral
proceedings especially with regards to demonstra-
tion of technical matters to provide the arbitral tribu-
nal with a good perspective during submissions and
hearings. The second one is the use of instant trans-
lation services on an application which will come in
really handy in international arbitration specifically
with regards to cross-border language issues. An-
other exciting frontier is the use of real time analyt-
ics and Al for fast and efficient data processing and
analysis especially in arbitral proceedings where the
volumes of documents are overwhelming.

It is therefore, sufficiently clear that artificial in-
telligence certainly has a place in the future of ar-
bitration. It is also evident that aspects of Al are al-
ready in operation in arbitral practices especially in
international arbitration. All these coupled with more
exciting possibilities of interactions between Al and

mot [inh vuc ma Al dang rat vuot troi.
6. Kha nang imng dung cua Al trong tuong lai

Sau khi thao luan vé bai canh (rng dung Al trong
trong tai, vai tro cua Al trong viéc ho tro tiép can
vGi cong ly, nhitng thach thirc di kém véi viéc s
dung Al trong trong tai cling nhu co hoi dé cai thién
nhirng thach thirc do, cau hoi dat ra la: néu nhu Al
c6 cho dirng trong tuong lai cua trong tai, vay thi
vai trdo nd dam nhiém sé la gi? Kathleen Paisley
va Edna Sussman da lap luan trong bai bao cua
ho rang: “Cho du ching ta muon hay khong, tri tué
nhan tao van sé dong vai tro chinh trong trong tai
quoc té ¢ tuong lai gan. So lugng cac vu kién dang
tang cao va lgi ich tir tri tué nhan tao la rat lon”.
Cau nai trén da it nhiéu tom luge duge vi tri cua
Al va tuong lai cua viéc ng dung noé trong trong
tai. Nhung quan trong nhat, chiing ta ciing can chu
trong dén nhirng can nhac ma cac chu thé trong
linh vuc trong tai phai luon ghi nhd khi xem xét cac
tién ich cua Al trong tuong lai: Al hitu ich cho ai
trong quy trinh trong tai? Chi phi la bao nhieu khi
str dung Al trong trong tai? Viéc st dung Al co thé
co tac dong gi dén hoat dong trong tai, theo ca
hudng tich cuc va tiéu cuc?

Dé phat trién viéc str dung Al trong trong tai
¢ twong lai, da co6 cac cudc thao luan trong cong
dong trong tai lién quan dén nhirng cach ma Al cé
thé dugc két hop vao thuc tién phan xtr ¢ hién tai
va trong tuong lai. Mot so dé xuat th vi bao gom:
Mot la viéc sur dung thuc té tang cudng® trong
nhirng quy trinh trong tai, ddc biét la lién quan dén
viéc trinh bay cac van dé k§ thuat dé cung cap cho
hoi dong trong tai géc nhin tot hon trong cac dé
trinh va céc phién diéu tran. Cach thi hai la viéc s
dung cac dich vu phién dich nhanh trén (rng dung,
sé rat hiru ich trong trong tai qudc té, cu thé la voi
cdc van dé ngon ngir xuyén bién gidi. Mot mat tran
thu vi khac la viéc str dung phan tich thai gian thuc
va Al dé xur ly va phan tich dir liéu mot cach nhanh
chong va hiéu qua, dac biét |a trong céc thu tuc t6
tung trong tai khi s6 lwgng cac tai liéu la qua nhiéu.

Do do, du ro rang va thuyét phuc rang tri tué
nhan tao chac chan co mat vi tri trong tuong lai
cua trong tai. Mot diéu ro rang nira |a cac khia
canh cua Al da duoc (rng dung vao thuec tien hoat
dong trong tai, dac biét la trong trong tai quoc té.
Tat ca nhirng diéu nay cling véi kha nang tuong tac

® Cong nghé Thure té tang crong (Augmented Reality = AR) cho phép nguoi sur dung quan sat hinh anh ghi lai cua moéi treong xung quanh (hién thi
truc tiép tai cho hodc gian tiép qua video da quay trwrdc da). Hinh anh maoi trudng thue sau dé duoc chéng 1én trén mét Iop cédc yéu td ao hoan toan
tao ra bang may tinh nhu &m thanh, video, hinh hoa hodc dif liéu GPS, gidp cai bién cach nhin cla ngudi sir dung ddi vai thue tai trude mat bang viec
b sung thém cac dir liéu sd tily theo muc dich sir dung. (Co-well, Thuc té ao tang cudng AR’ <https:/cowell.vn/rd-2/ar_vn/> cowell.vn truy cap ngay

30/04/2021)
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arbitration, some of which have been highlighted
above, paint a picture of a very promising future for
the utility of Al in arbitration. While some benefits
are already visible even in current use of Al in arbi-
tration, what lies ahead will always be more excit-
ing. The challenges for the future however, lie in the
adoption and the use of Al widely by actors in the
arbitration field. As Geneva Sekula aptly quotes in
her article: “The future is already here,; it's just not
evenly distributed”.

7. Conclusion

In her conference report, Lito Dokopoulou
quotes a very powerful statement made by one of
the speakers at the conference: “Arbitration by hu-
mans is not over yet”. This statement so simply and
aptly captures the fears, worries, and concerns that
go through the minds of actors in the arbitral field
whenever they hear about the current use or the
future plans to use artificial intelligence in arbitra-
tion. However, it must be remembered that Al does
not possess, or has not yet mastered rather, some
inherently human attributes such as empathy, emo-
tional intelligence, fairness, and trust which are still
essential components in resolution of disputes be-
tween humans. To this end there is no cause for
alarm about Al replacing humans in arbitration and
as such Al should therefore be approached with an
open mind.

This paper has widely interrogated and exam-
ined the use of Al in arbitration and it is quite evi-
dent that whereas the use of Al in arbitral processes
pose some challenges and exhibit some teething
problems, the potential advantages that come with
it are also enormous. A lot of benefits can there-
fore be realised for arbitration when actors in the
field embrace the use of Al in their practices while
of course being mindful of any potentially negative
effects associated with it.

ngay cang thu vi hon giira Al va trong tai, mot vai trong
s0 d6 da dugc nhan manh o trén, da vé nén birc tranh
vé mot trong lai day hira hen vé nhirng tién ich cua Al
trong trong tai. Mac du mot so loi ich da ro rang ngay
ca khi st dung Al trong trong tai o thai diém hién tai,
nhirng diéu gi con dang & phia trudc sé van luon la
diéu hap dan hon. Tuy nhién, van c6 nhirng thach thic
cho twong lai nam & viéc thong qua va st dung Al mot
cach rong rai bai cac chu thé trong linh vuc trong tai.
Nhu Geneva Sekula da trich dan mot cach khéo léo
trong bai viét cua minh: “Tuong lai dang ¢ ngay day,
chi la né khéng dugc chia déu cho moi nguoi”.

7. Két luan

Trong bao cao hoi nghi cia minh, Lito Dokopoulou
da trich dan mot tuyén bd vé cing manh mé cta mét
trong cac dien gia tai hoi nghi: “Hoat dong trong tai
thuc hién bai con ngudi van chua két thic”. Cau noi
nay da don gian va khéo léo néi |én nhitng noi sg hai,
lo lang va hoang mang trong tam tri cua cac chu thé
trong linh vuc trong tai bat ct khi nao ho nghe veé viéc
s dung tri tué nhan tao trong phan xur ¢ hién tai hay
trong tuang lai. Tuy nhién, ching ta can phai nhé rang,
Al khong so hiru hodc chua lam chi mot so thudc tinh
von co cua con nguoi nhu su déng cam, tri tué cam
xtic, st cong bang va long tin twéng, day la nhitng yéu
td von di khong thé thiéu trong viéc giai quyét céc tra-
nh chap gira con ngudi véi nhau. Vi vay, khong cé ly
do gi dé lo sg vé viéc Al thay thé con ngui trong trong
tai va tir do, né nén dugc tiép can voi mot thai do va
tu duy cdi ma hon.

Bai viét nay da phan tich va danh gid rong réi viéc
str dung Al trong trong tai va kha ro rang rang du viéc
sir dung Al trong cac quy trinh trong tai dat ra mot so
thach thire va boc 10 mot so van dé nho ngay tir ban
dau, nhung ciing khong thé pht nhan nhirng vu thé
tiem nang di kem vdi no 1a vo cung to I6n. Do do, rat
nhiéu lgi ich co thé dem lai trong hoat dong trong tai
khi nhirng chu thé trong linh vire nay chap nhan viéc
ing dung Al trong thuc tién cling nhu luu tdm dén
nhirng tac dong tiéu cuc tiém an cua no.
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. L

LEGAL ENGLISH CROSSWORD

Use the clues given below to complete this crossword puzzle
(you can check your answers on page 63)

1. Made by people, often as a copy of something natural.
2. A generally accepted opinion or decision among a group of people.

3. A legal document that states and explains a formal agreement

between two different people or groups.
4. The system of laws in a country that judges and punishes people.

5. A decision made by an arbitration tribunal in an arbitration
proceeding.

6. To make something certain to happen.
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AN TOAN DU’ LIEU TRONG THUONG MAI DIEN TU

Nguai tong hop: Nguyen Thi Loan Anh (K20501C),

Sinh vién Truong Dai hoc Kinh té - Luat, PHQG Tp.HCM

Trong gan mot thap ky qua, trudc su tién bo vurot bac cua khoa hoc céng nghé, thuong mai dién ta (TMDT)
khéng con la mét khai niém mai mé déi véi moi ngudi. MO hinh nay mang lai cho Chinh phu, doanh nghiép va
nguoi dan nhirng loi ich to Idn, do dé xu thé trng dung mé hinh TMDT da va dang phat trién rong réi trong dai séng
kinh té - chinh tri - xa hoi trén pham vi toan cau. Dac biét, trong béi canh hoat dong san xuét, kinh doanh cua cdc
doanh nghiép bj anh hudng bai dai dich COVID - 19 nhu hién nay, mé hinh TMPT ngay cang dugc quan tam, ma
rong va phat trién. Tuy nhién, giao dich thuong mai bang phuong tién dién tu mang dén nhiing rdi ro cao vé bao
mat va an toan dir liéu, nhat la khi giao dich nay hoat déng trén nén tang Internet. Vi vay, bao mat dién tu luén la
mot nhan t6 quan trong cho su phat trién cia TMBT. Trong phan chia sé dudi day, Luat su Ly Nghia Diing - Luat
su cOng su cua Céng ty Luat TNHH Tu van Quéc té Indochine Counsel sé gitp ching ta hiéu ré hon vé van dé
phap ly lién quan dén chu dé “An toan dir liéu trong TMDT".

Luat su Ly Nghia Diing

1. Trudc khi tim hiéu vé van dé “An toan dir liéu
trong TMPT”, Anh c6 thé giai thich doi chit vé khai
niém “An toan dir liéu” va "“TMDT" khong a?

Vé khai niéem “An toan dir liéu” va “TMDT", theo
Diéu 3(23) Nghi dinh 72/2013/ND-CP ngay 15 thang 7
nam 2013 quan Iy, cung cap, str dung dich vu Internet
va thong tin trén mang, dugc sua doi bo sung nam
2018 (sau day goi la “Nghi dinh 72") thi An toan dir
liéu, hay con goi la An toan thong tin, |a sy bao vé
thong tin va cac hé thdng thong tin tranh bi truy nhap,
str dung, tiét 10, gian doan, stra doi hodc pha hoai trai
phép nham bao dam tinh nguyén ven, tinh bao mat va
tinh kha dung cua théng tin. Hoat dong TMDT la viéc
tién hanh mot phan hoac toan bd quy trinh cua hoat

Mot so thong tin vé Luat su Ly Nghia Diing (Ly
Nghia Dzung)

- Luat su cong sy cua Cong ty Luat TNHH Tu van
Quoc té Indochine Counsel, chuyén vé mang s¢ hiru
tri tué, TMT (cong nghé, truyén thong va vién thong),
doanh nghiép va thuong mai;

- Tot nghiép Ctr nhan Luat tai Trurong Dai hoc Kinh
té - Luat, DHQG TP. HCM;

- Tirng thuc tap tai Toa Kinh té - Toa an Nhan dan
TPHCM.

dong thuong mai bang phuong tién dién tir co két noi
vGi mang Internet, mang vién thong di dong hodc cac
mang md khac duge quy dinh tai Diéu 3(1) Nghi dinh
52/2013/ND-CP ngay 16 thang 5 nam 2013 vé TMDT,
dugc sira doi bo sung ndm 2018 (sau day goi la “Nghi
dinh 52"). Tai Diéu 3(1) Luat Thuong mai 2005, stra
doi bo sung nam 2017 va 2019 (sau day goi la “Luat
Thuong mai”) cling néu ro hoat dong thuong mai la
hoat dong nham muc dich sinh |gi, bao gom mua ban
hang hoa, cung trng dich vu, dau tu, xtc tién thuong
mai va cac hoat dong nham muc dich sinh loi khac.
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2. Theo Anh, nhiing di liéu nao can duoc bao dam
an toan trong giao dich TMBDT a?

Theo Diéu 3(13) cua Nghi dinh 52, thong tin ca
nhan gom céc thong tin gop phan dinh danh mot cé
nhan cu thé chang han nhu tén tudi, dia chi nha riéng,
s0 dién thoai, thong tin y té, so tai khoan, thong tin vé
cac giao dich thanh toan ca nhan va nhirng thong tin
khac ma ca nhan mong muon gilr bi mat. Khi tham gia
vao giao dich TMDT, dir liéu quan trong nhat can duoc
bao dam an toan la dir liéu dinh danh ca nhan va dir
lieu giao dich thanh toan ca nhan.

Diéu 68 dén Diéu 75 cua Nghi dinh 52 quy dinh cuy
thé vé nghia vu bao dam an toan thong tin ca nhan
cua khach hang nhu sau:

(i) Bén thu thap thong tin phai c6 su cho phép cua
khach hang trude khi thu thap thong tin cd nhan cla
khach hang, va chi dugc thu thap va xtr Iy, str dung, luu
trit, chia se thong tin ca nhan cua khach hang trong
pham vi va cho cac muc dich da dugc khach hang
chap thuan. Viéc xin phép khach hang dé thu thap
thong tin duoc thuc hién bang cach cong bo cong
khai trén website/ trng dung TMBT chinh sach bao vé
thong tin cd nhan véi cac ndi dung co ban duge quy
dinh, va thiét |ap co ché dap ng cac yéu cau cu thé
theo luat dinh dé khach hang thé hién su cho phép va
rat lai su cho phép

(ii) Bén thu thap thong tin ¢6 nghia vu kiém tra, cap
nhat, diéu chinh, hay bo thong tin ca nhan cua chu thé
thong tin khi c6 yéu cau hodc cung cap cho chu thé
thong tin cong cu dé tu kiém tra, cap nhat, diéu chinh
thong tin ca nhan ctua minh.

(iii) Bén thu thap thong tin phai c6 bién phap dam
bao an toan, an ninh cho thong tin cd nhan ma ho
thu thap va luu trir, ngan nglra cac hanh vi danh cap
hodc tiép can, st dung, thay ddi, pha hay thong tin
mot cach trai phép. Trong truong hop hé thong thong
tin bi tan cong lam phat sinh nguy co mat thong tin
cua khach hang, bén thu thap thong tin phai thong
bdo cho co quan chirc ndng trong vong 24 (hai muoi
bon) gio sau khi phat hién su ca.

(iv) Doi vai thong tin thanh toan cua khach hang,
thi bén so hitu website/trng dung TMDT phai cong bo
trén website chinh sach vé bao mat thong tin thanh
toan, dam bao an toan, bao mat giao dich thanh toan
cua khach hang, xtr Iy khiéu nai va dén bu thiét hai
trong truong hop thong tin thanh toan cua nguoi tiéu
ding qua website/trng dung TMDT bi thay dai, xda,
huy, sao chép, tiét 19, di chuyén trai phép hodc bi
chiém doat gay thiét hai cho khach hang.

Doi vai website/ing dung TMDT, bén so hiru
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website/trng dung TMDT cé thé tu phat trién giai
phép thanh toan dé phuc vu riéng website/trng dung
TMDT ban hang cta minh phai ap dung céc bién phap
sau nham dam bao an toan, bao mét cho giao dich
thanh toan cua khach hang:

- Thiét lap hé théng thong tin phuc vu hoat dong
thanh toan dam bao két noi tryc tuyén 24 (hai muoi
bon) gio trong ngay va 7 (bay) ngay trong tuan. Thoi
gian dirng hé thong dé bao tri toi da la 12 (muoi hai)
gio moi lan bao tri va phai co6 thong bao trudc cho
khach hang;

- Ma hoa thong tin va st dung cac giao thirc bao
mat dé dam bao khong 1 thong tin trén duong truyén;

- Trién khai cac (rng dung co kha nang phat hién,
canh bdo va ngan chan moi truy cap bat hgp phap va
cac hinh thirc tan cong trén moi trudng mang vao hé
thong thong tin phuc vu hoat dong thanh toan truc
tuyén cua minh;

- C6 cac phuong an kiém soat quyén truy nhap hé
théng, quyén ra, vao noi dat thiét bi hé thdng thong tin
phuc vu hoat dong thanh todn truc tuyén cta minh;

- Co quy trinh, hé thong sao luu va phuc hai di liéu
khi hé thong thong tin phuc vu hoat dong thanh toan
gap su cd, dam bao sao luu dir liéu thanh toan ra céac
vat mang tin hoac sao luu truc tuyén toan b dir liéy;

- Luru trir dir liéu vé tirng giao dich thanh toan theo
thoi han quy dinh tai Luat Ké toan;

- Trrong hop khach hang thanh toan truée khi mua
hang hoa va dich vy, tién thanh toan cta khach hang
phai dugc giir tai cac t0 chirc cung Ung dich vu thanh
toan va khach hang phai duogc cung cdp cong cu dé
theo doi so du thanh toan ctia minh trén hé thong.

3. Giao dich TMDT Ia mét trong nhifng giao dich
duoc cac doanh nghiép tai Viét Nam Iwa chon trong
thoi gian qua, dac biét la trong giai doan dai dich
Covid-19 dien bién phirc tap. Theo quan diém cua
Anh, giao dich TMDPT da tac dong nhu thé nao dén
hoat dong kinh doanh cua cac doanh nghiép noi riéng
va nén kinh té Viét Nam noi chung a?

Trude hét, ching ta phai néi dén cac lgi ich ma
TMDT da mang dén cho doanh nghiép va nguoi tiéu
dung:

Thir nhat, |gi ich cua TMDT mang dén cho céac
doanh nghiép. Thong qua cac san giao dich dién tu,
cac doanh nghiép co thé quang ba thong tin vé thuong
hiéu, san pham, dich vu dén khach hang (ngudi tiéu
diing va dai tac)  khap moi noi vai chi phi thap. Tiét
kiém chi phi, tao thuan lgi cho viéc giao dich gilra cac
bén (vi du: tiét kiém chi phi thué mat bang, giam so
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lrgng nhan vién va kho bai, chi phi xay dung cdc cong
cu kinh doanh trurc tuyén ciing khong cao). Ngoai ra,
khi doanh nghiép hoat dong theo mo hinh nay thi thi
trrong kinh doanh sé duge mo rong theo dé la lugng
khach hang khong bi gidi han boi khong gian va thoi
gian. Do vay, kha nang mang lai nguén doanh thu cho
doanh nghiép la rat I6n néu khai thac tot cac lgi thé
cua TMDT.

Thir hai, loi ich cua TMDT mang dén cho nguoi
tieu dung. Vai su phat trién cua cong nghé nguoi tiéu
dung sé co xu hudng mua hang online. Bai nd gilp
cho ho tiét kiém thoi gian, chi vdi thao tac don gian
ma cho phép nguoi tieu ding mua dugc rat nhiéu san
pham, thoai méi luva chon cdc méat hang va so sanh
gia, chat lvgng bai cac nha cung cap khéac nhau. Hon
nira, nqudi tiéu diing con co thé trai nghiém véi nhirng
wu dai trong cdac dich vu cham soc khach hang cua
doanh nghiép nhu kiém tra san pham, giao hang tan
nha, thanh toan tryc tuyén an toan va bao mat, va cac
chuong trinh vu dai hap dan khac.

Chinh vi nhirng lgi ich TMBT mang dén cho doanh
nghiép va ngudi tieu dung, nén phuong thiac kinh
doanh nay da va dang dan dan thay déi nhanh chong
thoi quen mua sam cua ngudi tiéu dung. Day ciing la
mot trong nhitng co s& va dong luc quan trong thic
day doanh nghiép can thiét phai thay doi phuong thirc
kinh doanh néu khong mudn bi lac hdu va danh mat
thi truong va day ciing 1a xu huéng phat trién cuda thi
trwong kinh doanh trong nudc va trén thé gidi hién
nay.

S6 lwong doanh nghiép tham gia phuong thirc
TMDT ngay cang nhiéu, da tao ra méi trudng canh
tranh manh mé gira cac doanh nghiéep, do do, da dat
ra yéu cau cac doanh nghiép tham gia kinh doanh theo
phuong thirc thuong mai dién phai lién tuc doi mai,
sang tao va thay doi chién lugc tiép thi va kinh doanh,
tich hop cang nhiéu cac dich vu ho tro kinh doanh
(cong cu ho trg thanh todn, giao hang, tim ki€m), nang
cao dich vu cham séc khach hang dé canh tranh véi
cac doanh nghiép khac. Diéu nay ciing gép phan thiic
day su phat trién cta doanh nghiép néi riéng va nén
kinh té néi chung.

4. Cing vdi su phat trién cua giao dich TMDT, viéc
ap dung cac phuong tién dién tir dé ky két hop dong
giao dich ngay cang tro nén phé bién. Dién hinh nhu:
website, san TMDT, email,... Tuy nhién, tinh trang lira
dao thong qua nhimg phuong thirc nay khéng ngimng
xuat hién vai thu doan ngay cang tinh vi. Vay Anh co
thé chia se hién nay Viét Nam da cé nhimg quy dinh
nao dé giai quyét van dé nay khéng a?

Trurde tién, hanh vi lira dao dudi moi hinh thirc déu

|a hanh vi vi pham phap luat, tuy thudéc vao mirc do
cua hanh vi ma nquai thuc hién hanh vi vi pham phap
luat nay sé bi xur ly nhu sau:

(i) Trong hoat dong TMDT, hanh vi lira dao khach
hang trén website/trng dung TMDT la mot trong cac
hanh vi bi cam trong hoat dong TMBT theo quy dinh
tai Diéu 4(3)(a) Nghi dinh 52 va bi xtr phat hanh chinh
theo quy dinh tai Diéu 63(6) Nghi dinh 98/2020/ND-
CP cd hiéu luc tUr ngay ngay 26 thang 8 nam 2020
quy dinh xtr phat vi pham hanh chinh trong hoat dong
thuong mai, san xuat, buon ban hang gia, hang cdm
va bao vé quyén lgi ngudi tiéu dung:

a) Phat tién tir 40.000.000 - 50.000.000 déng

b) Hinh phat bé sung gém:

- Tich thu tang vat, phuong tién duoc sir dung dée
thuc hién hanh vi vi pham

- Dinh chi hoat dong TMDT tir 06 thang dén 12
thang

c) Bién phap khac phuc gom:

- Budc thu ho6i tén mién “.vn" cua website TMDT
hodc budc go bo trng dung di dong trén céc kho tng
dung hoéc trén céc dia chi da cung cap doi véi hanh
vi vi pham

- Budc nop lai so lgi bat hgp phap cé dugc do thuc
hién hanh vi vi pham

(ii) Can ct Diéu 67 Nghi dinh 52, Diéu 31 Thong
tu 47 va Diéu 22 Thong tu 59/2015/TT-BCT ngay 31
thang 12 nam 2015 quan ly hoat dong thuong mai
dién tr qua (rng dung trén thiét bi di dong, duoc sua
doi, bo sung ndam 2018 cua Bo Cong thuong thong
qua website <http://chonghanggia.online.gov.vn/> sé
tiép nhan va xt ly thong tin phan anh khach hang/
nguoi tieu dung vé website/ting dung TMDT c6 dau
hiéu vi pham phap luat n6i chung va dau hiéu lira dao
noi riéng.

(iii) Nguoi tiéu dung/khdch hang gdp phai céc
hanh vi vi pham phap luat néi chung va hanh vi lira
dao nai riéng nén luu lai cac chirng ctr (thong tin va
tai liéu) co lien quan dén hanh vi lira dao va trinh bao
truc tuyén voi Bo Cong thuong thong qua website néu
trén dé dugc giai quyét.

(iv) Ngoai ra, néu hanh vi lira dao thong qua phuong
thirc TMDT nham muc dich chiém doat tai san cua
ngudi tiéu dung tir 2.000.000 dong tro l1én la hanh vi
pham tdi theo quy dinh tai Diéu 174 cta Bg luat Hinh
s nam 2015 stra doi, bo sung 2017. Trudng hgp nay,
nguoi tieu ding sé nop don to giac t0i pham dén co
quan canh sat diéu tra hodc vién kiém sat nhan dan
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theo quy dinh B0 luat T6 tung Hinh sy nam 2015.

5. Quyét dinh phé duyét Dé an phat trien thanh
todn khong ding tien mat tai Viéet Nam giai doan
2016-2020 do Thu tudng Chinh phu ban hanh véi muc
tiéu: “Dam bao an ninh, an toan va hiéu qua hoat dong
cua cac hé thong thanh todn quyét toan, cac dich vu,
phuong tién thanh toan khong ding tién mat; tao lap
co ché hiéu qua bao vé nguoi tiéu ding cac dich vu
thanh toan khong ding tién mat”. Vay theo Anh, trén
thuc té vai muc tiéu nay thi ngudi tiéu ding co thé
duoc bao vé o nhimg phuong dién nao khi tham gia
vao cac giao dich TMDT a?

Trude hét, viec tham gia vao cac giao dich TMDT
thuong di doi voi viéc str dung cac phuong tién thanh
toan khong dung tién méat. Cac lgi ich ma viéc thanh
toan khong ding tién mat mang lai cho ngudi tiéu
dung la co thé thuc hién viéc thanh todn mot cach
thuan lgi nhanh chong, chinh xéc, an toan va tiét kiém
hon.

V&i muc tiéu “Dam bao an ninh, an toan va hiéu qua
hoat dong cua cac hé thong thanh toan quyét toan,
cac dich vy, phuong tién thanh toan khong dung tién
mat; tao lap co ché hiéu qua bao vé ngudai tiéu dung
cac dich vu thanh toan khong diing tién mat” theo
Quyét dinh s6 2545/QD-TTg ngay 30 thang 12 nam
2016 cua Tha Tudng Chinh Phu, phé duyét Dé an phat
trién thanh toan khong ding tién mét tai Viét Nam
giai doan 2016-2020, khi tham gia vao cac giao dich
TMBDT, ngudi tiéu ding co thé dugc bao vé ¢ nhing
phuong dién sau:

(i) Bao mat thong tin thanh toan bai cac to chirc
cung cap dich vu thanh toan khong str dung tién mat,
cac t0 chirc cung cap dich vu trung gian thanh toan
(theo quy dinh cua Nghi dinh s6 101/2012/ND-CP
ngay 22 thang 11 nam 2012 cta Chinh phu vé thanh
toan khong dung tién mat, stra doi bé sung ndm 2016,
2019; Nghi dinh 52);

(ii) Co co ché giai quyét nhanh chong khiéu nai cia
nguoi tiéu dung, su co bi tiét 10 thong tin, mat thong
tin tai khoan; va

(iii) Dugc luu gilr cac bang chirng cho giao dich va
theo ddi lich str giao dich bang cac cong cu san cé
duoc cung cap bai td chirc cung (rng dich vu thanh
todn va cdc to chirc cung cap dich vu trung gian thanh
toan.
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6. Trong truong hop thuong nhan, té chirc, cd nhan
hoat déng kinh doanh TMDT uy quyén cho bén thir
ba thuc hién viéc thu thap, luu trir thong tin ca nhan
cua khach hang, theo Anh ai sé la ngui dimg ra chiu
trach nhiém khi co van dé trong viéc luu trir, bao mat
thong tin ca nhan cua khach hang a?

Can cur Diéu 69 va Diéu 70 Nghi dinh 52, nquoi tiéu
ding chap thuén doi vai chinh sach bao vé thong tin
ca nhan cua ngudi tiéu dung do thuong nhan, té chirc
thu thap va str dung thong tin cé nhan cta nguoi tiéu
dung trén website TMDT (goi tat 1a don vi thu thap
thong tin) xay dung va cong bo cong khai trude khi
tién hanh viéc xtr ly va luu trir thong tin. Trén co sd
chap thuan nay, bén thir ba mdi dugc phép tiép can,
thu thap, xir ly va luu trit thong tin cd nhan cla ngudi
tiéu dung trong pham vi str dung va muc dich thu thép
da cho phép boi nguoi tiéu dung va ho dugc phép rit
lai su cho phép nay tai bat ky thoi diém nao thong qua
co ché duge quy dinh trong chinh sach bao vé thong
tin ca nhan,...

Ngudi tieu dung truc tiép thé hién sy chap thuan
doi vai chinh sach bao vé thong tin ca nhan cua don vi
thu thap thong tin, neén don vi thu thap thong tin luon
|a bén phai chiu trach nhiém trudc nguai tiéu dung.
Khi cé bén thir ba tham gia vao hoat dong thu thap,
xUr Iy va luu trir thong tin, bén thir ba nay cha yéu chiu
trach nhiém trude don vi thu thap thong tin theo quy
dinh thoa thuan gira hai bén, va c6 thé sé lién dai
chiu trach nhiém trudc khach hang néu thoa thuan
giira hai bén co6 quy dinh dugc néu ro tai Diéu 68(2)
Nghi dinh 52.

7. Truong hop doanh nghiép sur dung hinh anh ca
nhan (cong nghé nhan dien khuon mat), cac dir lieu
sinh trac (van tay, méng mat,...) thi doanh nghiép cé
trach nhiém nhu thé nao trong viéc bao mat va dam
bao nhimng dir liéu nay duoc sir dung diing muc dich
a?

Diéu 13(3) Nghi dinh 52 dinh nghia thong tin ca
nhan la cac thong tin gop phan dinh danh mot ca
nhan cu thé, bao gom tén tudi, dia chi nha riéng, so
dién thoai, thong tin y té, so tai khoan, thong tin vé
cac giao dich thanh todn ca nhan va nhirng thong tin
khac ma cé nhan mong muén gilr bi mat, khong phan
biét thong tin cd nhan, hinh anh ca nhan hay dir liéu
sinh trac. Nhu vay, tat ca cdc loai dir liéu nay co cling
bién phap bao vé. Can c(r Diéu 72 Nghi dinh 52, bén
thu thap thong tin/bén s hiru website hodc (rng dung
TMBT c6 trach nhiém:

- Dam bao an toan, an ninh cho thong tin cé nhan
ma ho thu thap va luu trir, ngan ngtra cac hanh vi:
danh cap hodc tiép can thong tin trai phép; str dung
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thong tin trdi phép; thay dai, pha hiy thong tin trai
phép;

- C6 co ché tiép nhan va giai quyét khiéu nai cia
nguoi tiéu dung lién quan dén viéc thong tin ca nhan
bi str dung sai muc dich hoédc pham vi da thong bao;

- Thong bao cho co quan chirc nang trong vong
24 (hai muoi bon) gio sau khi phat hién sy c6 trong
trrong hop hé thang thong tin bi tan cong lam phat
sinh nguy co mat thong tin cia ngudi tiéu dung.

Trong trudng hop thong tin ca nhan bi xir ly khong
ding muc dich quy dinh trong chinh sach bao vé
thong tin ca nhan bai bén so hiru website/irng dung
TMBDT hodc bén thir ba. Bén sa hiru website/trng dung
TMDT sé bi xem la c¢6 hanh vi vi pham quy dinh vé
bao vé thong tin ca nhan trong TMDT khi c6 hanh vi
xtr ly thong tin ca nhan ngoai pham vi chinh sach bao
vé thong tin ca nhan da duoc chap thuan va bi phat
tién tir 20.000.000 dong - 30.000.000 dong theo quy
dinh tai Diéu 65(4) Nghi dinh 98, bi dinh chi hoat dong
TMBDT tir 06 thang dén 12 thang trong truong hop tai
pham hodc vi pham nhiéu [an va budc nop lai so loi
bat hop phép co6 duoc do thuc hién hanh vi vi pham.

8. Qua nhiing chia se trén, theo Anh, cdc doanh
nghiép muén dam bao van dé an toan dir liéu trong
TMDT, bao vé quyén lgi ngudi tiéu ditng mot cach hiéu
qua thi can to chic hoat dong kinh doanh cua minh
nhu thé nao a?

Theo kinh nghiém cua ching to6i, d&@ dam bao van
dé an toan dir liéu trong TMDT, bao vé quyén lgi nguoi
tiéu ding mot céch hiéu qua thi doanh nghiép c6 thé
tham khao va thuc hién nhu sau:

Tht nhat, diéu kién tién quyét la can xay dung
chinh sach bao vé thong tin khach hang/ngudi tiéu
dung, chinh sach bao mat thong tin thanh toan mot
cach ro rang, theo ding quy dinh cta phap luat va phu
hop vai hoat dong kinh doanh.

Thir hai, doanh nghiép can xay dung va ap dung
cdc bién phap k§ thuat va quan ly (dam bao an toan
va an ninh thong tin) phi hgp dé thuc thi céc quy dinh
cua phap luat cling nhu chinh sach bao vé thong tin
khach hang, chinh sach bao mat thong tin thanh toan
cua doanh nghiép. Ngoai ra, doanh nghiép co thé lua
chon thué bén thar ba cung cap dich vu chuyén nghiép
dé thu thap, xu ly va luu trir thong tin khach hang cua
doanh nghiép dé dam bao an toan va an ninh thong tin
ca nhan cua khach hang va wu tién lua chon phuong
an lien két vai to chirc, thuong nhan cung cap dich
vu trung gian thanh toan dé cung cdp chirc nang truc
tuyén cho khach hang dé dam bao an toan va bao mat
thong tin giao dich, tir do, giam thiéu rui ro va trach
nhiém phat sinh cho doanh nghiép minh.

Thir ba, doanh nghiép can xay dung co ché (ng
pho v6i su co mat an toan thong tin dé co bién phap
xur ly, khac phuc, ngan chan trong thoi gian sém nhat
hodc trinh bdo vdi co quan chirc ndng (Bo Thong tin
va Truyén thong hoac Bo Cong an).

Thay mat CLB Nghién ciu & Tu van Phap lujt
(LRAC), chiing em xin chan thanh cam on Anh da danh
thai gian cho bai phong van. Kinh chic Anh siic khoe
va luén thanh cdng trong cong viéc va cudc song.
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Co hoi - Tiém nang

VIETNAM CISG PRE-MOOT

1. Tong quan vé Vietnam CISG Pre-Moot
1.1. Vietnam CISG Pre-Moot la gi?

Cuoc thi Vietnam CISG Pre-Moot |a cudc thi Moot
dau tién vé CISG' tai Viét Nam dua trén cac cudc thi
Moot ndi tiéng trén thé gidi nhu Vis Moot? Vis East
Moot?® ¢ Hong Kong,... Cudc thi nay dugc to chirc lan
dau vao nam 2019 vgi muc tiéu nham gitp cac ban
sinh vién thuoc khoi nganh Luat noi riéng va dam
mé Luat noi chung co thé tiép can gan hon tdi cac
cudc thi Moot trong va ngoai nudc. Tir nam dau tién
td chirc cho tdi nay, cudc thi da va dang la mot san
choi tri tué bo ich danh cho cac ban sinh vién co niém
dam mé vé linh vuc hop dong néi chung va CISG noi
rieng , dong thoi dem dén cho cac sinh vién co hoi trai
nghiém va nang cao kién thirc, kj nang phap ly.

Hién nay, Vietnam CISG Pre-Moot la cudc thi dugc
t0 chirc thuong nién. Doi tugng co thé tham gia cudc
thi nay la cac ban sinh vién chuyén nganh Luat thuoc
tat ca cac truong dai hoc ¢ Viét Nam dang co mong
mudn dugc thir sic, rén luyén minh trude khi tham
gia cac cuodc thi moot c6 tam cd |6n hon nhur céc cudc
thi Vis Moot thé gidi.

1.2. Don vi té chirc

Don vi chu tri:

Khoa Luat cua Truong Dai hoc Ngoai thuong

Khoa Luat cua Truong Dai hoc Ngoai thuong dugc
thanh lap vao ngay 30 thang 7 ndam 2012 (theo Quyét
dinh s6 869/QD/DHNT-TCHC cla Hiéu trudng Trurong
Dai hoc Ngoai thuong) trén co s& BO mon Luat thudc
Khoa Quan tri Kinh doanh.

Mac du |a mot don vi méi duge thanh ap trong
mot ngdi treong von dac thu vé nganh kinh té, chat
lrong dao tao nganh luat cua truong van dugc danh
gia rat cao. Ddc biét, khoa Luat truong Dai hoc Ngoai
thuong dé cao tam quan trong cua viéc hinh thanh
tu duy logic va tu duy phan bién cho sinh vién trong

Nguai tong hop: Nguyén Pham Van An (K20503C),
Sinh vién Truong Dai hoc Kinh té - Luat, PHQG Tp.HCM

qua trinh hoc va ap dung phap luat. Théem vao do,
nén tang ngoai ngir cua cac sinh vién truong Ngoai
thuong ciing rat tot, tao loi thé I6n cho cac ban khi
tham gia nhitng phién toa gia dinh c6 quy mo quac té
hay nhirng cudc thi yéu cau giao tiép bang tiéng Anh.

Ngoai cac hoat dong hoc tap chinh tai truong,
Khoa Luat trurong Ngoai thuong con luon tao co hoi
cho cac ban sinh vién trau doi va tich Iy thém cac
kinh nghiém quy bau thong qua cac chuai hoat dong,
su kién hoc thuat nhu cudc thi “Soul of Law” hay céc
cudc giao luu va cac phién toa gia dinh.

Cac don vi dong té chirc:

Hoi Luat Quoc té Viét Nam (Vietnam Society of
International Law)

Ngay 20 thang 6 nam 2016, Hoi Luat Quoc té
Viét Nam da chinh thic thanh lap theo Quyét dinh
s0 1616/QD-BNV cua B0 truang Bo Noi vu. Hoi Luat
Qudc té Viet Nam dugc thanh lap véi muc dich la mot
noi dé chia se, trao doi kién thirc, kinh nghiém cua
gidi nghién ctru va thuc hanh phap luat quoc té tai
Viet Nam. Ngoai ra, H0i con hudng t6i muc tieu gop
phan nang cao vi thé, tiéng noi vé khoa hoc phap ly
Viét Nam trén cac dién dan quoc té nham gop phan
phéat trién Luat quoc té, hudng téi su hoa binh, hitu
nghi, cong Iy va |é phai.

Trung tam Trong tai Quoc té Viét Nam - VIAC
(Vietnam International Arbitration Centre)

VIAC dugc chinh thirc thanh |ap vao ngay 28 thang
04 nam 1993 theo Quyét dinh s6 204/TTg trén co s@
hop nhat Hoi dong Trong tai Ngoai thuong (thanh lap
nam 1963) va Hoi dong Trong tai Hang hai (thanh lap
nam 1964). VIAC la mot to chirc doc lap khong thugc
Chinh phu, hoat dong theo quy dinh clia phap luat Viét
Nam va Diéu |é cta VIAC, co tu cach phap nhan, con
dau va tai khoan riéng.

V6i muc tiéu thic day su phat trién ctia phuong
thirc giai quyét tranh chap bang trong tai va céac

' CISG (United Nations Convention on Contracts for the International Sale of Goods) la viét tat cua Cong wdc cua Lién Hop Qudc vé hop dong mua ban

qudc té, hay con goi la Céng udc Vién 1980

2 Vis Moot (Willem C. Vis International Commercial Arbitration Moot) 1a cudc thi moot qudc té.
?Vis (East) Moot hay con goi la Willem C. Vis (East) Moot, 1a mot cudc thi trong tu Vis Moot nhung chu yéu o phurong Dong
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phuong thirc giai quyét tranh chap thuong mai khac,
VIAC la t6 chirc trong tai hoat dong khong vi muc dich
lgi nhudn. Khi tham gia giai quyét tranh chap tai VIAC,
cac bén luon dugc dam bao qué trinh t6 tung minh
bach va bao mat. VIAC c6 doi ngd Trong tai vién |3
cac chuyén gia c6 uy tin cao vé chuyén mon trong céc
linh vuc thuong mai.

Cac Trong tai vien VIAC hoat dong mot cach doc
lap, vo tu, khach quan va tuan thu phap luat cling nhu
thong |é qudc té. VGi su uy tin cia minh, VIAC ngay
cang khang dinh dugc vi thé cia minh va 13 mot trong
nhirng lua chon hang dau cua doanh nghiép khi giai
quyét tranh chap lién quan dén linh vuc thuong mai.

Cau lac bo Luat su Thuong mai Quoc té Viét Nam
(Vietnam Business Lawyers Club)

CLB Luat su Thuong mai Qudc té Viet Nam
(Vietnam Business Lawyers Club - VBLC) la mot t0
chirc thuoc Lién doan Luat su Viét Nam duge thanh
lap ngay 11/12/2015. VBLC dugc thanh lap véi muc
dich tao ra mot mang ludi cac luat su trong linh vuc
dau tu, kinh doanh, thuong mai cé yéu to nude ngoai
ciing nhu xay dung mot dien dan dé chia sé kinh
nghiém giai quyét cac van dé trong quad trinh hanh
nghé. Bén canh do, VBLC ciing thuc hién cac hoat
dong nham gop phan phat trién nguon nhan luc luat
su phuc vu hoi nhap; tao nén tang dé nghe luat su Viét
Nam phat trién ngang tam véi cac nudc trong khu vuc
va trén thé gidi. Ngoai cac hoat dong noi bo, VBLC
ciing thuong xuyén ta chirc cac budi hoi thao dé huan
luyén vé cac linh vuc chuyén mon ké trén.

Ngoai nhirng nha tai tro trén, cudc thi Vietnam
CISG Pre-Moot ciing nhan dugc su ho trg cua mot
s0 don vi khac trong qua trinh t6 chirc nhu Cau lac
bo Nha tu van Luat LCC - FTU (Law Consultant Club);
CISGVN (United Nations Convention on Contracts for
the International Sale of Goods VIETNAM).

2. Muc tieu

Vietnam CISG Pre-Moot hira hen |a san choi cho
cac ban sinh vién thoa strc thé hién, tranh tai va chuan
bi cho ban than trudc cac cudc thi Moot cé quy mo
qudc té sau nay. Cac thi sinh tham gia cudc thi khong
chi c6 co hoi phat trién ki nang tranh bién, thé hién
dugc tu duy phap Iy cua minh ma con cé co hoi rén
luyén cac ky nang nghién ctu, binh luan phap luat
cling nhu dugc van dung nhirng kién thirc ma minh
da hoc dé giai quyét vu viéc. Dong thoi thong qua qua
trinh tham gia cugc thi, cac ban thi sinh ciing sé co
co hoi trao doi, tranh luan va két ban vadi céc thi sinh
dén tir cac doi thi khac dé mao rong cac mai quan hé
va hoc hoi lan nhau.

3. Thoi gian va dia diém

Cuodc thi Vietnam CISG Pre-Moot dugc t6 chirc
thuong nién, dién ra tir thang 12 cho dén dau thang
3 hang nam (tinh tir thoi gian gtri don dang ky dén
vong chung két). Tuy nhién, do anh huong cua dich
COVID-19 nén vong chung két cua Vietnam CISG Pre-

Moot 2020 va Vietnam CISG Pre-Moot 2021 da diénra
qua hinh thirc online.

4. Doi twrong tham gia

Doi tugng tham gia cudc thi la tat ca cac ban sinh
vién chuyén nganh Luat dén tir cac truong dai hoc
trén toan Viét Nam cé sy yéu thich, quan tam dén
Luat thuong mai hay cu thé hon la CISG. Cac thi sinh
dang ky tham gia cudc thi theo doi tir 2 dén 4 thanh
vién. Céc thanh vién trong mot doi co thé den tir cling
mot truong Dai hoc hay tir cac trudng dai hoc khac
nhau.

5. Thong tin lien he

Fangage Facebook: htips://www.facebook.com/
VN.CISGPremoot

SDT: Ms. Nguyen Phuong Chi- 0918 862 966

Email: vietnamcisgpremoot@gmail.com
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Co hoi - Tiém nang

CONG TY LUAT TNHH TU’ VAN QUOC TE INDOCHINE COUNSEL

1. Tong quan vé Indochine Counsel

Pugc thanh lap tir thang 10 ndm 2006, Indochine
Counsel hién la mot hang luat thuong mai hang dau
tai Viet Nam. Vi pham vi cung cdp dich vu da dang tai
Viét Nam, Indochine Counsel |a su lua chon ly tudng
cho céc nha dau tr quoc té va cac cong ty nudce ngoai
khi tiép can véi moi truong phap ly cia mot trong
nhitng quéc gia nang dong nhat chau A nhu Viét Nam.
Bén canh do, Indochine Counsel ludn san sang cung
cap céc dich vu tu van phap ly cho céc nha dau tu
muon tim kiém co hgi dau tu ra nudc ngoai. Vdi trén
45 |uat su va nhan vién lam viéc o hai van phong tai
Thanh pho H6 Chi Minh va Ha Noi, Indochine Counsel
cung cap cac dich vu phap ly trong nhiéu linh vuc hoat
dong khéac nhau va ho trg trong sudt qua trinh hoat
dong kinh doanh cua khach hang.

V6i cdc nguyén tac lam viéc Hoan hao, Chuyén
nghiép va tuan thut Dao dirc Hanh nghé, Indochine
Counsel luén no luc hét minh dé cung cap dich vu
tu van phdp ly chat lugng cao va kip thoi nhat cho
cac khach hang. Voi d6i ngi cac luat su da qua cac
khoa dao tao chat lugng vé chuyén mon va cd nhiéu
kinh nghiém |am viéc tai cac hang luat trong va ngoai
nudc, Indochine Counsel tu hao vé doi ngli nhan luc
va khong ngirng no luc dé dam bao céac luat su cua
minh c6 day du su ho trg va dao tao chuyén mén can
thiét dé dat dugc su hoan hao trong cong viéc.

Muc tiéu cua Indochine Counsel |a cung cap céac
dich vu phap ly chat lugng cao va nang cao lgi ich
cho khach hang bang céch dua ra nhirng tu van phap
ly hiéu qua nhat, dap (ng yéu cau riéng biét cua tirng
khach hang. Ching toi dai dién cho cdc khach hang
trong nudc, trong khu vuc va quoc té dé tham gia cac
giao dich, bao gom ca céc giao dich qudc té ¢ nhiéu
linh vuc hoat dong khac nhau. Doi tuong khach hang
cua Indochine Counsel rat da dang, tir cac tap doan da
qudc gia, cac nha dau tu nudc ngoai, cdc ngan hang,
cong ty tai chinh, cong ty chiing khodn, cac quy dau
tu va cac cong ty quan ly tai san, céc to chirc quoc té,
cac hang luat cho tdi cac cong ty tu nhan, cac doanh
nghiép vira va nho va cac doanh nghiép mai thanh lap.
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Nguoi tong hop: Nguyén Pham Van An (K20503C),
Sinh vién Truong Dai hoc Kinh té - Luat, DHQG Tp.HCM

Indochine Counsel

Business Law Practitioners

1C

Indochine Counsel hién |a thanh vién cua cac hiép
hoi luat su quoc té nhu The Law Firm Network (LFN),
Asean Legal Alliance (ALA), va Warwick Legal Net-
work (WLN).

2. Linh vuc hoat dong

Indochine Counsel cung cdp dich vu tu van phap
ly cho cdc hoat dong kinh doanh trong nhiéu linh vire
khdc nhau va dong thai ludn cha trong vao cédc yéu
cau cu thé cua tirng khach hang. Cac luat su day dan
kinh nghiém cua Indochine Counsel ludn san sang ho
trg khach hang giai quyét cac van dé phap ly trong
qua trinh thanh lap va hoat dong kinh doanh tai Viét
Nam.

Céc linh vuc hoat dong chinh cua cong ty bao gom:
Pau tu nude ngoai; Doanh nghiép & Thuong mai; Mua
ban & Sap nhap; Chirng khoan & Thi truong von; Tai
chinh & Ngan hang; Bat dong san & Xay dung; Tu
van thué; So hiru Tri tué; Cong nghé & Truyén thong;
Thuong mai Quoc té; Khodang san & Nang luong; va
Giai quyét tranh chap.

3. Thong tin lién he

Indochine Counsel cung cap dich vu phap Iy trén
khap ca nudc véi hai van phong tai Thanh pho H6 Chi
Minh va Ha Noi.
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3.1. Thanh phé Ho Chi Minh 3.2. Ha Noi

Dia chi: Phong 305, Tang 3, Centec Tower, 72 -74 Dia chi: Phong 705, Tang 7, CMC Tower, Phd Duy
Nguyén Thi Minh Khai, Quan 3, Thanh pho H6 Chi Minh  Tan, Quan Cau Gidy, Thanh pho Ha Noi

So dién thoai: +84 28 3823 9640 So dién thoai: +84 24 3795 5261
Fax: +84 28 3823 9641 Fax: +84 24 3795 5262
Email: info@indochinecounsel.com Email: hanoi@indochinecounsel.com

Moi thong tin chi tiét khac, xin vui long tim hiéu
qua website chinh thirc cta Indochine Counsel tai:
https://www.indochinecounsel.com/
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"HIEN PHAP MY BUG'C LAM RA NHU THE NAO?” - TOAN CANH
QUA TRINH LAM RA BAN HIEN PHAP KINH DIEN CUA MQI THO1 DAL

Hién phap My 1787 la mdt trong nhitng ban Hién
phap kinh dién cta thé gidi va da ton tai hon 230 nam.
Do vay, khong it nhirng luat gia cling nhu ngudi hoc
luat déu mudn biét ban Hién phép c6 gia tri vinh hang
vGi sO lan sira doi vo clng it nay cé qua trinh tao ra
thé nao. Quyén sach “Hién phap My dugc lam ra nhu
thé nao?” cua tac gia Nguyen Canh Binh sé gitip doc
gia hinh dung qua trinh lam nén ban Hién phap, dong
thai, co thé ly giai cho gia tri vinh hang cta ban Hién
phdp nay. Tac gia Nguyén Canh Binh la mo6t Thac si
khoa hoc tu nhién - chuyén nganh héa hoc, nhung éng
lai c6 niem dam mé manh liét voi Hién phap va dac
biét la Hién phap M{.' Nhitng quan di€m, Iy luan cua
ong rat co gia tri doi vai viéc nghién clru trong gidi
chuyén mon ciing nhu déi véi nhirng ngudi mudn tim
hiéu vé linh vuc Hién phap, cu thé |a tdc pham “Hién
phap My dugc lam ra nhu thé nao?”.

Ban Hién phap My 1787 dau tién dugc lvu gilr
trang nghiém va can than tai Trung tdm Luu trir Quoc
gia My nhu tai san quy gia cua nhan dan M§. Khéng
chi nguoi dan My ma con nhiéu nha nghién ciu vé
Hién phap trén thé gidi cling rat quan tdm dén ban
Hién phap dac biét nay. Tac gia Nguyéen Canh Binh
da chon nghién ctru ban Hién phap M{, tim hiéu diéu
khién ban Hién phap nay ton tai hon 230 nam va c6
su 6n dinh dang ké so vai nhirng ban Hién phap khac.
Ngoai ra, ong muon biét ngudi My da lam ra ban Hién
phap nhu thé nao va ching ta co thé hoc hoi dugc gi
tlr qua trinh soan thao Hién phap My dé phuc vu cho
viéc xay dung nha nudc phap quyén, xay dung chinh
quyén vitng manh va hiéu qua. Day ciing la ly do ma
khong chi riéng tac gia, nhiéu nha nghién ctru luat hoc
cing chon tim hi€u vé ban Hién phap My .

Dang Thi Kim Chau (K20501),
Sinh vién Truong Dai hoc Kinh té - Luat, PHQG Tp. HCM

M¢& dau quyén sach “Hién phap My dugc lam ra
nhu thé nao?” la hoan canh ra doi cua ban Hién phap
trong mot bdi canh dugce xem la giai doan “séng con”
trong lich str nwéc M§. Nuée My khi dy dang trong
qua trinh phuc héi kinh té tir dong do nat va tinh hinh
chinh tri chua on dinh do dat nudc vira trai qua mot
cudc chién tranh dai, cam go va ganh chiu hau qua tan
pha nang né. Chinh quyén My da cd gang van hanh
dat nudc theo Hién phap duong thoi 1a “Cac diéu
khoan Hgp bang™, nhung do nhitng diéu khoan khong
phi hgp véi hoan canh nuée My lic bay gig, khién
bién chinh thé cong hoa bi té liét va bat ky ngudi dan
nao ciing déu cd thé thay trude két cuc thé tham. Tinh
hinh nudc My khi do dét ra yéu cau cap thiét vé viéc
cho ra doi mot ban Hién phdap nham xay dung co s@
phap ly vitng manh, én dinh kinh té, chinh tri, xa héi
cua dat nudc. Hoi nghi Lap hién 1787 da dien ra day
cang thang, ap luc ngot ngat véi thoi tiét nang néng
cua thang nam tai mién Dong nude My; dudi sy mong
doi cua nhiéu chinh khach va nguai dan, mang lai su
h6i sinh cho nudc My lic bay gio.

Cac phuong én dé xuét trong Hoi nghi Lap hién
dugc chia thanh tirng diém dé thao luén va tién hanh
bo phiéu. Qua nhirng ghi chép cua Madison - “Cha
de ban Hién phap M§", ching ta c6 thé hinh dung
cac cudc tranh luan dién ra ngay cang cang thang
vGi céc y kién khac nhau cua cac dai biéu. Tuy nhién,
nhirng y kién dua ra nham dong gop, xay dung cho
ban Hién phap déu c6 lap luan chét ché, ro rang cho
thay su chuan bi k§ luéng, nghiém tic cua cac dai
biéu tham du. “Tinh than M§" dugc thé hién ro trong
cac cudc tranh luan boi su dan chu trong viéc dong
gop y kién va su tich cuc, trach nhiém cua céc chinh
khach. Hoi nghi Lap hién dugc xem la “Diéu ky diéu ¢
Philadelphia”, chinh sur kién ay da mang dén dnh sang
cho thai ky tam toi clia nudec My bai tinh than trach

"Nguyén Canh Binh, "Hién phap My duoc lam ra nhu thé nao?” (NXB Ly luan Chinh tri), trich lai gidi thiéu cua PGS. TS Nguyén Dang Dung

2 Cac digu khoan hop bang duoc phé duyét ndm 1781 va bi goi 12 “mét su kho dai® bai Hamilton, chinh tri xu&t sac thudc thé hé thir hai cia cudc Cach
mang M¥, sau nay tra thanh maot trong nhirng kién tric su cho hé thong chinh quyén va kinh t& My. Cac diéu khoan dugc thuc hién dudi chinh quyén
long léo, khéng c6 nhanh hanh phap, ciing khing c6 toa dn 16i cao, ciing chang cé ngan sach dé hoat dong va khong c6 quy dinh chung vé thuang mai,

thué khoa.

3 James Madison khéng chi déng gdp tich cuc vao cac cudc thao ludn va cac dé xuit ma con |2 ngudi duy nhat khéng bé qua bat ki mat budi hop nao

va ghi chép day du cac cudc tranh luan dién ra trong hdi nghi.
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nhiém va tam nhin sau sac cta nhirng dai biéu tham
du lic bay qio.

biém khac biét ctia qua trinh |am ra ban Hién phap
M§ bai nhitng tranh cai, y kién trai chiéu cta cac dai
biéu tham gia Hgi nghi lap hién. Ngay ca khi ban Hién
phap dugc hoan thanh, nhiéu dai biéu khong tin tuong
rang ban Hién phap do ho soan thao sé dugc céc tiéu
bang thong qua. Khi do, nhirng chinh khach da ky
vao ban Hién phap nhu Hamilton cling vai “kién tric
sur truedng cua ban Hién phap” - Madison va John Jay
da viét nén tac pham “The Federalist Papers” (Ngui
Lién bang) nham muc dich thuyét phuc cac chinh
khach va nguai dan dong y thong qua ban Hién phap.
Tac pham “Nguoi lién bang” chira dung nhirng lap
ludn 6 rang thong qua viéc chi ra vu diém cua ban
Hién phap va canh bao maoi hiém hoa xay ra néu ban
Hién phap khong dugc thong qua, diéu nay da danh
bai nhitng luan diém yéu 6t cua phe chong doi. Dac
biét la cau ndi cua Madison “...nhung chinh phu la gi
néu khong phai |a su thé hién I6n lao nhat vé ban chat
cua loai nguoi” da danh mgt don tam ly vao ngu i dan
M¥, doc thic ho thong qua ban Hién phap dé xay dung
nén mot chinh quyén chung, han ché cudc noi loan khi
ay va dem dén nguon anh sang cho khoa hoc chinh
quyén. Qua do, su thanh cong cua ban Hién phap My
1787 da phan anh ro nét nhirng ca nhan kiét xuat, dai
dién cho thé hé lanh dao nudc My trong thé ky XVIII
hay con dugc goi la “Founding Fathers” (Nhirng ngui
cha lap quac) cta nudc MY.

“Hién phap My duoc lam ra nhu thé nao?” da tai
hién qua trinh 1am ra ban Hién phap hét strc gian nan,
nhung lai mang gia tri vo cung to I6n cho dén tan ngay
nay. Qua dd, doc gia co thé biét vé qua trinh xay dung
mot dao luat, hiéu vé qua trinh Iam ra va y nghia cua
ban Hién phap My. Qua trinh tao ra ban Hién phap noi
rieng va mot dao luat ndi chung can nhirng nguoi lam
luat vira co su phan tich, danh gia ding vai tinh hinh
xa hoi duong thoi vira co6 tam nhin xa trong rong dé
dam bao tinh hoan thién cho cac van kién. Qua trinh
do can co su diing cam, dam chi ra nhitng diéu khong
phu hop, quan trong nhat |a nhirng nha 1ap phap can
dua ra nhitng quyét dinh vi muc tiéu chung ctia moi
nguoi va co trach nhiém véi nhitng y kién, quyét dinh
cua ban than. Nhé vao nhirng dai biéu kiét xuét, ban
Hién phap My da trg thanh ban Hién phap ma bat cur
mot qudc gia nao trén thé gidi cling déu mong mudn
hoc hoi, noi theo vi gia tri vuot thai gian cua no.

*Mat vai chinh khach khi 8y cho rang cé nhiéu diém trong ban Hién phap ho khong thé& chap nhan va nghi ngd cd thé ap dung trén thuc t& khi nurdc My

dang o bén b miéng vire cua sur tan ra.
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Hiéu luat khong kho

VAN DE XAC DINH HOP DONG MUGN TAI SAN VG1 HOP DONG TANG CHO
TAI SAN DUA TREN MOI QUAN HE CUA CAC DUGNG SU'

Vi Mai Nhu Huynh (K195021C) & Tan Triic Hanh Doan (K18501),

Sinh vién Truong Dai hoc Kinh té - Luat, PHQG Tp.HCM

So sanh ban an so tham va phuc tham:
Ban an s6 07/2018/DS-ST “V/v Hgp dong mugn tai san” cua TAND huyén C va
Ban an so 161/2018/DS-PT “V/v Hogp dong muon tai san” ctua TAND tinh Hau Giang

A. THONG TIN VU AN
1. Cac ben trong vu an

1.1. Nguyén don: Anh Ha Trung P; Dia chi sd
162/1/45 Binh Lgi, phuong J, quan B, thanh pho H.

1.2. Bi don:

1.2.1. Chi Vo Thi Bich T - sinh ngay 15 thang 11
nam 2000; Dia chi p T, xa L, huyén C, tinh H.

1.2.2. Ong V& Thanh N; Dia chi 8p T, xa L, huyén C,
tinh H:

2. Dir kién xoay quanh van de phap ly

Anh P va chi T quen biét nhau vao ndm 2016, sau
nay trg thanh nguoi yéu va co y dinh tién téi hon nhan.
Tuy nhién lic méi quen, chi T str dung tén gia Nguyén
Thi Thuy K, dén thang 8/2017 mgi khai that véi anh P.

Vao nam 2016 (lic con st dung tén K) chi T noi
vGi anh P mudn xay nha ¢ qué nhung néu hoi mugn ¢
ngoai thi |ai suat cao nén chi T va ong N (cha chiT) da
hoi mugn tién anh P bang 16i n6i, anh P déng y va da
chuyén khoan cho chi T cling 6ng N s0 tién tong cong
212.000.000 dong, cu thé nhu sau:

Chuyén cho chi T:

Lan 1: Vao ngay 04/7/2016 chuyén 10.000.000
dong.

Lan 2: Vao ngay 22/7/2016 chuyén 80.000.000
dong.

Lan 3: Vao ngay 26/7/2016 chuyén 70.000.000
dong.

Lan 4: Vao ngay 18/7/2017 chuyén 20.000.000
dong.

Trong 04 giao dich nay, chi T déu diung tén tai
khoan Nguyén Thi Thay K dé nhan tién.
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Chuyén cho 6ng N:

Lan 1: Vao ngay 23/9/2016 chuyén 20.000.000
donag.

Lan 2: Vao ngay 01/12/2016 chuyén 12.000.000
donag.

Sau khi xay dung xong can nha, chi T va éng N
khong thuc hién loi hira tra tien nén anh P da khoi
kién yéu cau chi T tra 180.000.000 déng, ong N tra
32.000.000 dong, khong yéu cau tinh lai suat.

Khong dong y véi |oi trinh bay cua anh P, chi T cho
rang sau khi cé quan hé yéu duong véi anh P, anh da
dé nghi chi nghi viéc va anh sé lo cho chi moi thir. Sau
khi nghi |lam ¢ Viing Tau, don vé qué 2 thang roi quay
lai Sai Gon, anh P da thué nha tro cho chi, cho chi tién
tiéu xai, sinh hoat. Chi thira nhan c6 dung tai khoan
Nguyén Thi Thady K nhan 180.000.000 dong nhung
khong thira nhan mugn tién ma cho rang so tién nay
la do anh P tu nguyén cho chi. Qua gap g& vdi ban be
anh P, chi T biét dugc anh P da co gia dinh nén quyét
dinh chia tay, khoang ngay 09 hoac 10/8/2016 dén
nay thi chi vé qué .

Ve phia ong N, 6ng ciing thira nhan da nhan tir anh
P s0 tién 32.000.000 dong nhung la nhan gium chi T,
vi lic do6 con gdi 6ng va anh P dang co6 quan hé tinh
cam. Sau khi dén ngan hang nhan tién, 6ng da dem vé
dua toan b cho chi T. Vé s tién xay nha, ong N khai
rang do la tién do vg chéng 6ng danh dum dugc chir
khong lién quan gi dén anh P

B. SO LUOC BAN AN SO THAM
1. Nhan dinh cua Toa an

Toa nhan dinh co6 xay ra viéc mugn tién gitra chi T
va ong N dai vai anh P, tirc hgp dong gilra céc bén la
hgp dong vay tai san.

Ngoai ra, ban an con tuyén vé lai suat cham tra, an

https://tieulun.hopto.o

g



phi, quyén yéu cau thi hanh dn va quyén khang cdo
cua cac duong su theo quy dinh.

2. Quyét dinh cua Toa an

Chap nhan yéu cau khai kién ctua nguyén don anh
Ha Trung P ddi vdi bi don chi Vo Thi Bich T va ong Vo
Thanh N.

Budc chi Vo Thi Bich T cé nghia vu tra cho anh
Ha Trung P so tién 180.000.000 dong (mot tram tam
muoi triéu dong)

Budc ong Vo Thanh N c6 nghia vu tra cho anh Ha
Trung P s0 tién 32.000.000 dong (ba muoi hai triéu
dong).

Ngay 24/4/2018, bi don chi Vo Thi Bich T va ong Vo
Thanh N co6 don khang cdo toan bo ban an so tham
yéu cau cap phic tham xem xét va giai quyét khong
chap nhan khdi kién cta dng Ha Trung P

C. SO LUQC BAN AN PHUC THAM
1. Nh@n dinh cua Toa an

Trude day, nguyén don cho rang cac bi don da
mugn cac khoan tién nén quan hé phap luat duoc xac
dinh trong vu an nay la tranh chap hgp dong mugn tai
san. Hién nay, dua vao Bt luc so6 40, chi T ciing da
chirng minh duge quan hé tinh cam gitra chi véi anh
T qua hinh anh, tin nhan va ca hai con du dinh tién t6i
hon nhan, nguyén don lai khong chirng minh duge chi
T mugn tién nén khong c6 co so chap nhan yéu cau
budc chi T tra lai so tién 180.000.000 ddong.

Ong Vo Thanh N cho rang chi nhan dum Vo Thi Bich
T 32.000.000 dong nhung 6ng khong dua ra duoc tai
liéu chirng ¢ dé chirng minh nhan gitm chi T va trinh
bay cta ong N khong dugc anh P thira nhan. Xét thay,
Ong N |a ngudi nhan tién tir tai khoan cla anh P, gira
ong N va anh P chi |a moi quan hé thong qua viéc anh
P va con cua ong co tinh cam véi nhau, ong N va anh P
khong co moi quan hé than thich dén mirc anh P tang
cho tién 6ng N. Do d6, yéu cau khai kién cta nguyén
don budc ong N phai tra lai so tién da nhan la co can
ctr chap nhan.

2. Quyét dinh cua Toa an

Stra mot phan ban an dan su so thadm so 07/2018/
DS-ST.

Chap nhan yéu cau khang cao cta chi Vo ThiBich T,
khong chap nhan phan yéu cau khai kién cua anh Ha
Trung P dai véi yéu cau chi T tra so tién 180.000.000
dong (maot tram tam muoi triéu dong).

Khong chap nhan khéng cédo ctua 6ng V6 Thanh
N, budc ong Vo Thanh N cé nghia vu tra cho anh Ha
Trung P so tién 32.000.000 dong (ba muoi hai triéu
dong).

D. BINH LUAN

Khéc biét co ban giira hai cap Toa la cach xac dinh
ban chat hop dong giira cac bén |a hop dong mugn
hay hgp dong tang cho tai san. Trong khi Toa so tham
nhan dinh hop doéng gitra chi T va ong N ddi vdi anh P
la hgp dong mugn tai san thi Toa phic tham lai nhan
dinh hop dong gitra chi T vgi anh P |a hgp déng tang
cho tai san'; hop dong giira ong N véi anh P 1a hgp
dong muon tai san.?

1. Phan tich diém bat hop ly trong ban an so tham

Theo quy dinh tai khoan 1 Diéu 91 Bg luat Td tung
dan su (sau day goi tat 1a “BLTTDS") 2015 thi duong
su co yéu cau Toa an bao vé quyén va lgiich hop phap
cua minh phai thu thap, cung cap, giao nop cho Toa
an tai liéu, chirng cir dé chirng minh cho yéu cau dé la
c6 can clr va hgp phap. Tai day, do bi don (6ng N) ngo
y mugn tién bang 16i néi, nguyén don chi c6 thé cung
cap chirng ctr la cac ching tir giao dich chuyén khoan
vao tai khoan cua bi don. Bi don chi T cling yéu cau
anh P chirng minh c6 hgp dong vay, mugn cd chir ky
nhung anh P ciing chua cung cap dugc. Tac gia cho
rang cac chirng tir giao dich nay chi thé hién viéc anh
P c6 chuyén tién cho chi T va dng N, nhung khong du
dé chimg minh céc giao dich nay la két qua cua hop
dong mugn tai san. Vi anh P khong dua ra dugce thém
chirng ctr nao khac nhu ghi @m, hgp dong van ban nén
viéc xac dinh ban chat cta hop déng phu thudc vao
cdc yéu td khac nhu 16i khai cia nhan chirng, cac bén
tai phién toa.

Theo l0i trinh bay cua nguoi dai dién clia nguyén
don, anh P va chi T c6 quan hé tinh cam va cé y dinh
tién tGi hon nhan. Cling tai phién toa so tham, chi T
da dua ra dugce nhirng hinh anh, tin nhan, the nha ghi
am chirng minh gitra chi va anh P thuc su c6 quan hé
yéu duong. Diéu nay ngugc lai vdi loi khai tir phia anh
P rang anh va chi T chi |a mai quan hé anh em binh
thuang. Vi thé, thong tin tir cac phia con bat nhat.

Do vay, Toa an cdp so tham chi dua vao céc ching
tlr giao dich ma quyét dinh chap nhan yéu cau cua
nguyén don la chua thoa dang.

' Bo luat Dan su 2015 Diéu 475 quy dinh "Hop ddng tang cho tai san Ia su thoa thuan gilra cdc bén, theo dé bén tang cho giao tai san cua minh va chuyén
quyén sa hiru cho bén duoc tang cho ma khong yéu cau dén bi, bén duoc tang cho dong y nhan.”

2 Bo luat Dan sur 2015 Diéu 494 quy dinh "Hop dong muon tai san la su thoa thuan gilra cdc bén, theo dé bén cho muon giao tai san cho bén muon dé su
dung trong mot thai han ma khéng phai tra tién, bén muon phai tra lai tai san dé khi hét thoi han muron hodc muc dich muon da dat duoc.”
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2. Phan tich diem bat hop ly trong ban an phic tham

Ban an phuc tham xac dinh hop dong gitra anh P va
chi T la hgp dong tang cho tai san, hgp d6ng giira anh
P va ong N |a hgp dong mugn tai san.

Can ctr theo cac ching ctr chi T dua ra, cd thé xac
dinh moi quan hé giira chi va anh P thuc su la moi
quan hé tinh cam, tuy nhién theo chi, sau khi phat hién
anh P da co gia dinh, chi da chi dong chia tay va vé
que tur thang 8/2016. Theo cac chirng tir giao dich tai
ngan hang thi sau thai diém thang 8/2016, chi P va
ong N van nhan tién tir anh P, cu thé:

Chuyén cho chi T lan 4: Vao ngay 18/7/2017
chuyén 20.000.000 dong.

Chuyén cho ong N lan 1: Vao ngay 23/9/2016
chuyén 20.000.000 dong.

Chuyén cho ong N lan 2: Vao ngay 01/12/2016
chuyén 12.000.000 d6ng.

Ban an tai Toa khong ghi nhan |oi giai thich cua chi
T cho van dé nay. Néu loi khai cua chi T |a ding, anh
P khong co ly do gi dé van cho tién chi dén gan mot
nam sau khi chia tay. Do d6, nhan dinh cua Toa khi
cho rang hgp dong gitra chi T va anh P la hgp déng
tdng cho tai san vi anh P va chi T c6 mai quan hé tinh
cam la chua thuyét phuc va khong hgp |y xét ¢ thoi
diém bay gio.

Tiép theo, nhan dinh ¢ ban an phic tham cho thay
hop dong giira chi T va anh P |a hgp déng tang cho
tai san nhung lai nhan dinh hop dong gitra 6ng N véi
anh P 1a hgp dong mugn tai san. Theo nhirng gi dugc
thé hién @ ban an, can cir dé xac dinh cua Toa chi dua
trén maoi quan hé gira nguyén don va 02 bi don. Theo
tac gia, diéu nay co thé dén tir mot so diém tring
hop trong tinh chat cua hop dong muon tai san vai
hop dong tang cho nén viéc xac dinh tirng mai quan
hé tranh chap thudc loai hgp dong nao can phai can
ctr vao tinh hinh céc bén lic bay git va bang chiing
chirng minh moi quan hé dé. Hop dong mugn tai san
co thé |a hop dong don vu theo khoan 2 Diéu 402 Bo
luat Dan su (sau day goi tat la “BLDS") 2015 khi bén
mugn tai san c¢6 nghia vu tra nhung khong cé quyén
vGi bén cho mugn, hay né dong thai Ia hop dong
khong dén bu do bén mugn tai san cé quyén st dung
tai san cua bén cho mugn ma khong phai tra tién st
dung tai san. Hop dong tdng cho tai san ciing la loai
hop dong khong dén bu, khi ngudi tang cho khong
can bén dugc tang cho trao lai lgi ich gi. Do vay, hop

dong tang cho tai san da dugc Toa an xét dén véi “su
than thich”, co moi quan hé gan bé giira hai bén hop
dong hon |a hop déng muon tai san va Toa ciing chua
dua ra giai thich vé “su than thich™ hay céc chi dan
khac hgp ly hon.

C6 thé thay, tai phan lap luan vé hop dong giira chi
T va anh P, Toa néu chi tiét hon do anh P “khai kién
nhung khong chirng minh duoc chi muon tién, nén
khong c6 co so chap nhan yéu cau cua nguyén don”.
Néu can cu theo lap luan nay, ro rang anh P ciing
khong dua ra dugc chirng ctr chirng minh éng N vay,
mugn tién. Thay vao do, Toa an két luan hgp dong
gitra anh P va ong N |a hgp dong mugn tai san vi ‘6ng
N va anh P khong c6 méi quan hé than thich dén murc
anh P tang cho tién 6ng N”. DU céc chirng cir trong
vu tranh chap nay con thiéu sét, nhung lap luan cua
Toa an ¢ day con day tinh cam quan va chua co co so
thuyét phuc, boi I1é moi quan hé tdng cho trong hop
dong co tinh chat la khong dén bu, tang cho khong chi
phu thudc vao moi quan hé than thich ma con dén tir
|6i hira hen, su cam két gilra cac bén. Viéc ap dat tiéu
chi vé moi quan hé than thich vao hgp dong tang cho
ma thiéu cac |ap luan bo sung co thé lam di nguoc lai
tinh than tu do thoa thudn cta cac chu thé giao két
hop dong. Do do, viéc Toa cong nhan mot phan yéu
cau cua anh P ddi véi 6ng N ma khong cong nhan yéu
cau cua anh P vdi chi T du b6i canh hai hgp dong nay
|a twong dong, da dan dén su mau thuan.

3. Hudng xac dinh ban chat hop dong giira cac bén

Dua vao cac thong tin dugc cung cap trong ban
an nay, chirng ctr duy nhat anh P dua ra la cac chirng
tlr giao dich tai ngan hang nhung nhirng thir nay lai
khong du chirng minh cho viéc ton tai hgp dong vay
hay hgp dong muon tai san. Vé phia bidon la chi T, du
chirng minh dugc moi quan hé giira minh va anh P |3
moi quan hé tinh cam nhung diéu nay ciing khong du
chirng minh hgp dong gitra hai bén la hop déng tang
cho tai san.

Dau tién, dua vao quy dinh phap luat hién hanh,
Toa an co thé phan tich tinh chat cua moi loai hop
dong. Diéu 495 BLDS 2015 c6 quy dinh: “Tat ca nhitng
tai san khong tiéu hao déu co thé 1a déi tuong cua hop
dong muon tai san”. Doi véi hgp dong vay tai san, Diéu
463 B0 luat nay cling cé quy dinh: “Hop dong vay tai
san la su thoa thuan gilra cac bén, theo do bén cho
vay giao tai san cho bén vay; khi dén han tra, bén vay
phai hoan tra cho bén cho vay tai san cung loai theo

 Xét vé "than thich” thi thuat ngl phép Iy gan nhat |a “nguai than thich”. Theo quy dinh phap luat hién hanh, thi ca chi Tva ong N déu khdng duoc xem la
ngudi than thich cia anh P. Vi du, 0 Diéu 3 Luat Hon nhéan va gia dinh 2014 quy dinh: “Ngudi than thich la ngudi co quan hé hén nhéan, nudi dudng, ngudi
cd cling dong mau vé truec hé va ngudi cd ho trong pham vi ba ddi.” Theo diém e khoan 1 Diéu 4 Luat To tung Hinh s ndm 2015: “Ngudi than thich cua
ngudi tham gia t6 tung, ngudi co tham quyén tién hanh to tung la ngudi cd quan hé vai ngudi tham gia t6 tung, ngudi cd tham quyén tién hanh to tung gom
va, chéng, bd dé, me dé, ba chéng, me chong, bd vo, me vo, bd nudi, me nudi, con dé, con nudi; dng ndi, ba ndi, 6ng ngoai, ba ngoai, anh rudt, chi rudt, em

rudt; cu ndi, cu ngoai, bac rudt, chd rudt, cau rudt, co rudt, di rudt, chau rugt.”
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ding sé luong, chat luong va chi phai tra 1ai néu cé
thoa thuan hodc phap luat c6 quy dinh.” Dya vao hai
diéu luat nay, diém khac biét de thay la: trong khi doi
turgng cua hop dong mugn tai san |a nhirng tai san
khong tiéu hao (nham muc dich tra lai ding tai san
da mugn), thi d6i tugng cua hgp dong vay tai san chi
can la tai san cling loai (mién tra lai tai san, khong can
phai tra ding tai san da vay ma c6 thé tra bang tai san
cung chat lugng, cho nén khong quan trong tinh chat
tai san vay co tiéu hao hay khong).

Qua do co thé thay, viéc xac dinh tién ma anh P
chuyén khoan cho 6ng N c6 phai la tai san khong tiéu
hao hay khong la mot yéu t6 quan trong dé can nhac
quan hé hgp dong thudc loai nao. Tuy nhién du dé cap
dén tai san tiéu hao la vay, nhung cho dén nay BLDS
2015 van chua c6 quy dinh cu thé nao vé tai san tiéu
hao, ma chi cé quy dinh vé vat tiéu hao hay vat khong
tiéu hao trong Diéu 112 B6 luat nay. Vé ban chat, theo
khoan 1 Diéu 105 BLDS 2015 quy dinh “Tai san la vat,
tién, gidy to co gid va quyén tai san”, ngoai “vat" thi
“tai san” con nhirng loai khac, do do sé khién cudng
néu xem mot vat tiéu hao ciing chinh | tai san tiéu
hao néu chua cé quy dinh hudng dan cu thé.

C6 nhiéu y kién cho rang tién, vang khong thé la
doi trong cua hgp déng mugn tai san. Bai Ié mot khi
da muon tién, thi khi tra lai thi phai tra ding to tién
c6 dang so seri cua to tién mugn, hay khi mugn vang
thi phai tra lai diing vang c6 ciing ma s6 vdi vang dé
muon. Hién tai tien da dugc phat trien thanh nhiéu
hinh thai khac nhau, trong do co dang phi véat chat
nhu tién dién tur, khién cho cach suy luan trén sé gay
ra nhiéu kho khan khi ap dung vao thuc tién xét xur.
0 day déi tuong dang tranh chap lién quan dén “bat
té" (séc, lénh chuyén tién).* But té khong co hinh thai
dudi dang vat chat, né chi la nhitng con so tra tién hay
chuyén tién thé hién trén tai khoan ngan hang. Vi vay
khong thé hoan toan dua vao co sd “tinh chat, hinh
ddng va tinh ndng st dung ban dau” nhu cua “vat” khi
xac dinh tinh tiéu hao cua vat dé ap dung cho tién,
nhat |a trong truong hop doi tugng dang tranh chap
lien quan dén but té khong dugc dinh hinh ¢ dang vat
chat.

Theo guan diém cta nhom tac gia, tién, vang von
duoc xem la vat ngang gia chung. Ban than tién khong
co gia tri ma chi mang ky hiéu cta gia tri. Trong hgp
dong vay hodc hgp dong muon tai san, du thir hai
bén trao doi cho nhau vdi hinh thirc chi la to tién mat
(bao gom gidy va phan sd/chir/ki hiéu in trén giay),
nhung khach thé cua giao dich lai thudc vé gia tri tién
té ma t¢ tién do chira dung, vi du: ngudi ta vay/mugn
500.000 VND la can gia tri cta so tién do, chir khong

phai cédch hiéu vat ly la vay/mugn 05 to 100.000 VND,
hay 02 t& 200.000 VND cung 01 t& 100.000 VND, cho
nén giao dich bao nhiéu to tién cling khong phai van
dé quan trong, mién sao dap (rng du gia tri can vay/
muon la dugc. Gia tri cua tién khong nén xem xét tiéu
hao nhu vat, ma né co thé tiéu hao dua vao tinh chat
cua no trong qua trinh luu thong, khi gap phai tinh
trang lam phat v.v. Do d6 tién, thuc chat la gia tri cla
tién, néu muodn dugc xem la doi tugng cua hop dong
mugn tai san (la tai san khong tiéu hao) thi van phai
can duogc Toa an giai thich thém khi ap dung.

Ngoai yéu to phan biét dua trén doi twgng hop
dong da néu, viéc xac dinh ban chat hgp dong gitra
cac bén phu thudc nhiéu vao |6i khai truc tiép va phan
dodn cua Toa an. Toa an ciing nén ly giai chi tiét hon,
can cur vao muc dich tham gia giao dich, y chi gitra
cac bén trong hop dong trong boi canh giao két dé
lam r6 duge ban chat cua hop dong nay.

Trong vu tranh chap nay, néu chi dya vao céc thong
tin dugc cung cap trong ban an va nhan dinh o moi
cap Toa thi viéec phan dinh loai hop dong cua Toa
con kha cam tinh. Doi véGi yéu cau cua anh P yéu cau
chi T tra so tién 180.000.000 dong, Toa phic tham
nhan dinh day la hgp dong tang cho tai san thay vi
hop dong mugn tai san nhu ban an so tham, boi I&
anh P khong cung cdp dugc bang chirng thuyét phuc
chirng minh dugc chi T muon tién, nén khong co su
ton tai cua hgp dong mugn tai san theo quy dinh tai
khoan 1 Diéu 91 BLTTDS 2015. Tuy nhién, khi xac dinh
ban chat hop dong giira anh P va ong N |a hgp dong
mugn tai san hay tang cho tai san thi quyét dinh trong
ban an so tham va phic tham giong nhau o diém déu
‘chap nhan phan yéu cau khoi kién cua anh Ha Trung
P dai vai yéu cau 6ng Vo Thanh N. Budc 6ng V6 Thanh
N tra cho anh Ha Trung P sé tién 32.000.000 dong (Ba
muroi hai triéu déng)”. Co thé thay ca hai cap Toa déu
cho rang gira anh P va ong N da hinh thanh hop dong
mugn tai san. Trong do Toa an phtc tham chi can ctr
vao moi quan hé gira hai nguoi rang “giifa 6ng N va
anh P chi Ia méi quan hé thong qua viéc anh P va chi T
con 6ng N cé tinh cam vdi nhau; 6ng N va anh P khong
c6 maéi quan hé than thich dén murc anh P tang tién cho
ong N" tuy nhién khai niém vé moi quan hé than thich
chua dugc lam ro tai day. Liéu chi khi nao roi vao mai
quan hé than thich thi cac chu thé mai tién hanh téng
cho tai san? Trong khi viéc tdang cho nay co thé xuat
phat tir nhiéu yéu to khac nhu lién quan dén sy cam
két, loi hira gira cac bén mién thoa man diéu kién co
hiéu luc cta hgp dong. Mat khac, néu chiéu theo lap
ludn cla Toa phic tham khi xem xét c6 hay khong hop
dong mugn tai san giira anh P va chi T, Toa cho rang

* Bit té hay con goi 1a tién ghi s duoc tao ra khi phat tin dung thing gua tai khoan tai ngan hang.
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anh P “khéng cung cap duoc bang chirng thuyét phuc
chirng minh cd su ton tai cua hop déng muon tai san”,
thi & hop dong giira anh P véi ng N cha cua chi nay,
anh P ciing khong cung cap dugc bang chirng nao du
strc thuyét phuc day la hgp dong mugn tai san nhung
két qua hai loai hgp dong nay lai khac nhau. Do d6 c6
thé thay Toa so tham va Toa phic tham déu dua ra
nhirng nhan dinh chua cé co so thuyét phuc.

4. Pé xuat

Su khac biét vé quan diém giira Toa an so tham va
Toa an phuc tham da thé hién khé khan trong thuc
tien xét xir cac vy an dan sy vé hgp dong vay, mugn
tai san bang l6i néi. Theo quy dinh tai Diéu 119 BLDS
2015, cac hinh thirc cta giao dich dan su bao gom |oi
noi, van ban va hanh vi cu thé. Hgp dong vay tai san
hay hgp dong muon tai san ciing khong thudc loai
giao dich dan su phai dugc thé hién bang van ban co
cong ching, chirng thuce. Vi vay, hgp dong muon tai
san dugc giao két bang |oi nai la hoan toan hop phap.
Trén thuc té tai Viet Nam co rat nhiéu truong hop
cac bén thoa thuan vay, mugn tién bang miéng ma
khong co bat ky van ban nao ching thuc. Vé nguyén
tac, diéu nay phu hgp véi quy dinh cua phap luat va
van lam phat sinh quyén va nghia vu cta cac bén, tuy
nhién lai gay kho khan cho Toa an trong viéc xac minh
néu co tranh chap xay ra, tir d6 dan dén viéc quyén
va lgi ich hgp phép cua cac bén c6 thé khong duoc
dam bao.

Dé khac phuc bat cap nay, tac gia cho rang phap
luat Viét Nam nén hoan thién hon cac quy dinh vé hgp
dong vay tai san va hgp dong mugn tai san. Doi vdi
hop dong mugn tai san, can co hudng dan cu thé hon
liéu tién, vang, quyén tai san (nhu quyén str dung dat)
co la dai tugng cua hgp dong mugn hay khong. Doi
vGi hgp dong vay thi phai dat tr mot gia tri cu thé
nao tra lén thi can duoc xac lap bang van ban. Phap
luat mot s nude trén thé gidi cling da ap dung céc
quy dinh tuong tr nhu: Diéu 653 Bo luat Dan su va
Thuong mai Thai Lan quy dinh néu vay qua 50 bat thi
phai thanh |ap van ban; Diéu 197 Luat Hop dong Trung
Quoc quy dinh viéc vay tién ding hinh thirc véan ban,
trir trwong hop céc bén co thoa thuan khac.®

DANH MUC TAI LIEU THAM KHAO

Van ban phap luat

1. Bo luat Dan su 2015

2. Luat Hon nhan va gia dinh 2014

3. B0 luat T6 tung Hinh su 2015

Nguon dién tur

1. Lé Van Cuong, ‘Nhitng bat cap trong cac quy dinh
trong BO luat Dan sy nam 2015 vé hgp dong vay tai
san’ Tap chi Toa an (04/3/2021) <https://tapchitoaan.
vn/bai-viet/nghien-cuu/nhung-bat-cap-trong-cac-quy-
dinh-trong-bo-luat-dan-su-nam-2015-ve-hop-dong-
vay-tai-san>

* Lé Van Cudng, ‘Nhirng bat cap trong cac quy dinh trong Bo luat Dan sur ndm 2015 vé hop dong vay tai san' Tap chi Toa an (04/3/2021) <https.//

tapchitoaan.vn/bai-viet/nghien-cuu/nhung-bat-cap-trong-cac-quy-dinh-trong-bo-luat-dan-su-nam-2015-ve-hop-dong-vay-tai-san> truy cap

ngay

24/3/2021
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1. Artificial: made by people, often as a copy of something natural.
2. Consensus: a generally accepted opinion or decision among a
group of people.

3. Contract: a legal document that states and explains a formal
agreement between two different people or groups.

4. Justice: the system of laws in a country that judges and punishes
people.

5. Award: a decision made by an arbitration tribunal in an arbitration
proceeding.

6. Ensure: to make something certain to happen.
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RAC

LEGAL RESEARCH & ADVISORY CLUB

Cau lac bo Nghién ctu & Tu van Phap luat (LRAC) la cau lac
bo hoc thuat truc thudoc Poan TNCS Ho Chi Minh khoa Luat Kinh
té, truong Dai hoc Kinh té - Luat, Pai hoc Quoc gia Thanh pho
Ho Chi Minh.

Muc tiéu:

LRAC no luc xay dung mot moi truong hoat dong vai ba khong
gian nén tang: Nghién ctru - Thuc hanh - Phan bién thong qua cac
hoat dong chu dao phu hop véi nang luc sinh vién.

Sir menh:

Tao dong luc thic day sinh vién phat trien cac ki nang can
thiét cho viec nghién ctru va tu van phap luat thong qua viéc kién
tao mot moi treong thuc hanh hiéu qua va chuyén nghiép, ma o dé
sinh vién khong chi la doi twong thu huong ma con la chu thé duy tri
va phat trién nhitng dong luc manh mé do.

Lién he:
Website: http:/www.lracuel.org/
Fanpage: http:/www.facebook.com/fplracuel
Email: Iracuel@gmail.com
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