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LO1 NOI PAU

Céu lac bé Nghién ctru & Tu van Phap luat (LRAC) luén no luc khéng
nglrng trong viéc xay dung mot méi truong hoat dong vdi ba nén tang chinh:
Nghién ctru - Thuc hanh - Phan bién thong qua cdc hoat dong chu dao phi
hop vai ndng luc cua sinh vién. DE thuc hién nhiing muc tiéu nay, LRAC da va
dang ap u nhitng du an danh cho cac ban sinh vién dam mé vdi nganh luét,
thich nghién ctu va sang tao. La nhifng nqudi dang ngdi trén ghé nha truong,
ching téi phan nao hiéu duoc rang: sinh vién luat can duoc rén luyén ki nang
viét, rong hon la ky nang nghién ctu. Vi Ié nay, Chuyén san Sinh vién & Phédp
luat da ra doi.

Day la noi sinh vién co co hoi van dung nhirng kién thirc da hoc va tiép
tuc phat trién cdc ki nang can thiét thong qua viéc nghién ctru va thuc hanh
viét cdc bai ludn, bai nghién ctru khoa hoc ngan vé cac van dé lién quan dén
luat phdp dang dién ra ngoai xa héi. Viéc duoc cdc thay c6, ludt su'nhan xét vé
kha nang viét cua cd nhan trong khuén khé mét bai nghién ctru Ia co hoi hiém
c6. Khdng chi vay, nhitng gop y, phan bién bai viét tir cdc anh chi khda trén
ciing tao ra nhifng géc nhin da chiéu. LRAC mong mudn tao diéu kién va moi
trrong tot nhat cho sinh vién duoc thi stic vai nghién ctru phap luat théng
qua qua trinh nghién ctru - viét - phan bién nham tao tién dé cho viéc thuc hién
cdc cong trinh nghién ctru khoa hoc hoan chinh sau nay.

Bang nhitng c6 gang, ching t6i lubn mong muén dong gop strc minh
vao cong cudc tao déng luc thic day sinh vién phat trién cdc ki nang can thiét
cho viéc nghién ctru va tu van phap luat. Song, kién thirc 1a vo tan va hiéu biét
cua ching téi con han ché nén nhitng thiéu sét trong cdc bai viét cua Chuyén
san la khong thé tranh khoi. Ching téi luén san long dén nhan nhing y kién
déng gop tir cdc ban ddc gia dé nhitng sé phat hanh sau duoc tét hon.

Cudi clng, LRAC xin guri loi cam on su quan tam, giup d& trong qud
trinh hoan thién Chuyén san cua cdc giang vién khoa Luat Kinh té, cdc luat su
cua Cong ty Luat TNHH Apolat Legal va Cong ty Luat TNHH LTT & Lawyers,
cdc anh chi khoa trén da ho tro duyét, sua bai ciing nhu tat ca cdc ban sinh
vién luén doi theo, ung hé Chuyén san Sinh vién & Phap luat néi riéng va LRAC
noi chung.

Cau lac bo Nghién ctru & Tu van Phap luat

https://tieulun.hopto.org



Ban c6 van Chuyen san Sinh vien & Phap luat s6 09 - 12/2020
Nguyén Cong Dinh Giang vién

Phan Thi Huong Giang ~ Giang vién

Bui Nguyen Tra My Giang vién M U c LU C

Gian Thi Lé Na Giang vién ° @

Bui Thi Hang Nga Giang vién ) .

Nguyén Phan Phuong Tan Giangviéen | '- Kinh da trong

Lé Trong Thém Luat su Bao ho nhan hiéu tuong tu dén mirc gay nham lan vdi nhan hiéu khac

Pham Thi Thoa Luat su bang théa thuan ciing ton tai - Thuc tién va kién nghi hoan thién phép
luat Viet Nam

Chinh séach khong cho phép kiém tra hang héa trirée khi thanh toan cla

Ban bién tap mat so san thuong mai dién tu tai Viét Nam - Thyc trang va kién nghi

Truong ban o e ca A R . . . G e
Pham Thuy Béo Long K195022C Hoan thién phap luat Viet Nam vé hop dong lao dong trong quan hé giira
Thanh vién ngudi lai xe va cong ty cong nghé dudi tac dong cla cudc cach mang
Tan Tric Hanh Doan K18501 cong nghiép lan thi tu

Van Thi Thao Vy K18502 Ap dung co ché tu chirng nhén xuat x( tan dung vu dii thué quan theo
Vi Tri Nhan K19501 EVFTA - Kinh nghiém qudc té va gia tri tham khao cho Viét Nam

Tran Thi My Linh K19502
Vi Mai Nhu Huynh K195021C
Vo Gié é Phuo & =
nﬂgﬁg'ﬁﬁﬁ i T E;' gggg;g Tu cach phap Iy cta thai nhi va kign nghi bd sung quy dinh vé quyén dugc
Pham Thuy Bao Long K195022C song cua thai nhi

Nguyén Thay Tién K195022C . Co thée ban chua biét?

TTE]T Thi Hoang Oanh K19504 Viét Nam véi van dé gia nhap Cong udc vé Giam thiéu tinh trang
£F]hcganur\ILar1 irjh " K20501 khong qudc tich ndm 1961
ang Ngoc Lam Uyén K20502 . o
L& Phuong Thao k20501c |3 Nhanvat & Sykign
Nguyén Huynh Khanh Vy  K20501C Ruth Bader Ginsburg va Luat Hon nhan Dong gidi

Tong Hoang Thanh An K20502C . Legalese Corner
D06 Nguyén Thay Diéu K20502C
Nguyéen Hoang Quoc Huy  K20502C
Nguyéen Thi Bao Ngoc K20502C

Phap luat Viet Nam vé sy kién bat kha khang trong viéc thuc hién hgp
dong trong thai ky dich bénh bung phat

Privacy costs and personal data protection: economic and legal
perspectives
. Goc két noi

Ban Design Sap nhap & Mua lai doanh nghiép cling su tac dong cta
Truong ban '

Nguyén Thi Anh Duong  K19504 ‘
Thanh vién . Co hoi - Tiem nang

Vi Tri Nhan K19501 Cong ty Luat TNHH Apolat Legal

Lé Dung Nghi K19502 : =
Vii Mai Nhur Hujnh K195021C ALSA International Moot Court Competition (AIMCC)

Tran Thi Hoang Oanh K19504 . Giai tri

bo Ngzuyén‘Thﬂy Dieu K20502C ‘Spotlight’ - Toi 4c nhan danh Chiia duoc dung dudng bai cdi bong
Nguyen Hoang Quoc Huy  K20502C cam ling clia Boston

. Hieu luat khong khé
Tranh chap két qua danh gia ho so du thau

Luat Doanh nghiép 2020 dén hoat dong nay

https://tieulun.hopto.org



Kinh da trong e

BAO HO NHAN HIEU TUONG TU’DEN MU'C GAY NHAM LAN VO’I NHAN HIEU
KHAC BANG THOA THUAN CUNG TON TAI NHAN HIEU
THUC TIEN VA KIEN NGHI HOAN THIEN PHAP LUAT VIET NAM

Phan Thi Thuy Trang' & Tran Thi Thay Linh?

Theo quy dinh cua phép ludt Viét Nam hién hanh, cac don dang ky bao hé cho dau hiéu tuong ty dén muc

gay nham lan véi nhan hiéu da duoc dang ky sé bi tir chéi cap van bang bao hi.? Tuy nhién, trén thuc té, chu thé

ndp don co thé tim kiém su chap thudn cua chu sa hitu nhan hiéu dang duoc bao ho bang hinh thirc “Thoa thuén
Cung ton tai” (Coexistence Agreement) hodc “Thu Chap thuan” (Letter of Consent) dé lam can cu vuot qua viéc
bi tir choi cua Cuc So hiu tri tué. Bai viét nay sé trinh bay thuc tién su dung va céng nhan gid tri cua hai hinh thic
trén tai Viét Nam va mét s6 qudc gia trén thé gidi, qua dé kién nghi xdy dung quy dinh phap luat cu thé vé van dé
nay trong hé théng phap luat Viét Nam.

Tir khéa: nhan hiéu, bao hé nhan hiéu, thoa thudn cung ton tai, thu chap thuén, so hiu tri tué

Pursuant to the current provisions of Vietnamese laws, the grant of a protection title as the result of an
application for registration of a mark is being refused if such mark is confusingly similar to the registered mark. In
fact, however, the applicant may seek the consent of the trademark owner being protected under a “Coexistence
Agreement” or a “Letter of Consent” to serve as a basis for overcoming rejection of the National Office of Intellectual
Property (NOIP). This article will present the practical use and recognition of the value of these forms in Vietnam
and some countries around the world, thereby proposing to build specific legal regulations on this issue in the

legal system of Vietnam.

Keywords: trademark, trademark protection, coexistence agreement, letter of consent, intellectual property

1. Mot so van dé chung vé nhan
hiéu va thoa thuan ciing ton tai
nhan hieu

1.1. Nhan hiéu

1.1.1. Dinh nghia

Theo To chirc So hiru Tri tué Thé

gigi (WIPO), nhan hiéu la cac dau
hiéu ding dé phan biét hang ho3,
dich vu cung loai hodc tuong tu
clia cac co so san xuat, kinh doanh
khac nhau.* Theo Hiép dinh vé cac
khia canh lién quan t6i thuwong mai
cua quyén sd hiru tri tué (TRIPS
Agreement), nhdn hiéu la 'bat ky
mot dau hiéu, hodc t6 hop céac dau
hiéu nao, cé kha nang phan biét

hang héa hoac dich vu clia mot
doanh nghiép vai hang hoa hoac
dich vu cla cédc doanh nghiép
khac'.® Theo quy dinh cta Luat So
hiru tri tué 2005 (stra doi bod sung
nam 2009 va 2019) - (sau day goi
chung la “Luat SHTT"), 'nhan hiéu
la dau hiéu dung dé phan biét hang
hod, dich vu cua céc to6 chuc, ca
nhan khac nhau'.® Tom lai, nhan
hiéu la dau hiéu ma mot to6 churc,
ca nhan kinh doanh ding dé phan
biét hang hoa, dich vu ctia minh vai
hang hoa, dich vu cta céac chu thé
khac.

1.1.2. Co' so cap van bang bao ho

0 Viét Nam, nhan hiéu 1a mot

' Sinh vién lop K17502C, Truong Dai hoc Kinh té - Luat, DHQG. Tp.HCM
< Sinh vién lop 84-QTL42.1, Trwong Dai hoc Luat Tp. HCM

TLuat Sa hiru tri tué 2005, stra doi bé sung ndm 2009 va 2019, Diéu 117(1), Diéu 72(2), Diéu 74(2)(e),(q).(h)

*Nguyén van: ‘A trademark is a sign capable of distinguishing the goods or services of one enterprise from those of other enterprises. Trademarks are
protected by intellectual property rights’. Trademarks - What is a trademark?' <http://bit.ly/2KNKgc3> truy cap ngay 11/11/2020

s Hiép dinh TRIPS, Digu 15
¢ Luat SHTT, Didu 4(16)

dai trgng cua quyén sg hiru cong
nghiép va dugc xac lap trén co so
quyét dinh cap van bang bao ho cua
co quan nha nudc cé tham quyén
theo thu tuc dang ky quy dinh tai
Luat SHTT hodc cong nhan dang

ky qudc té theo diéu uéc quoc té

ma Viét Nam la thanh vién.” Theo
do, dé duoc cap van bang bao ho
thi dau hiéu duge dang ky can phai
dap trng du cac diéu kién vé kha
nang nhan biét bang thi gidc va
kha ndng phan biét, cu thé la: (i)
dau hiéu dugc dang ky vdi danh
nghia |a nhan hiéu phai la ‘dau
hiéu nhin thay dugc’ va (i) ‘co kha
nang phan biét hang haoa, dich vu
cua chu sa@ hiru nhan hiéu vai hang

"Quyén sg hiru cong nghiép doi vdi nhan hiéu ndi tiéng duoc xac lap trén co sd su dung, khéng phu thude vao thu tuc dang ky (Luat SHTT, Diéu 6(3)(a))

Sinh vién & Phap luat (s6 09) | 1
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hod, dich vu cua chu thé khac'.?

1.1.3. Dau hiéu tuong tu dén
mirc gdy nham lan

Viéc danh gid thé nao la “tuong
tu tdi mirc gdy nham lan" hodc
“twrong tu nhung khong gay nham
lan” 1a mgt van dé quan trong bai
no truc tiép anh hudong dén viéc
nhan hiéu ding ky duoc chap
nhan hay bi tir choi bao h. Theo
quy dinh tai Diéu 39.8 Thong tu
01/2007/TT-BKHCN® thi dé danh
gia dau hiéu yéu cau dang ky néu
trong don c6 tuong tu dén mirc
gdy nham lan véi mgt nhan hiéu
khac (nhan hiéu doi chu*ng) hay
khong, can phai so sanh vé cau
trlic, noi dung, cach phat am (doi
véi dau hiéu chi), y nghia va hinh
thirc thé hién cua dau hiéu (doi
vGi ca dau hiéu chir va dau hiéu
hinh), dong thai phai tién hanh so
sanh hang héda, dich vu mang dau
hiéu vdi hang ho4, dich vu mang
nhan hiéu doi chirng, cu the:

‘Dau hiéu bi coi la tuong tu dén
mirc gdy nham lan véi nhan hiéu
déi ching néu:

(i) Dau hiéu dé gan giéng vdi
nhan hiéu d6i ching vé cau tric
hoac/va noi dung hoac/va cach
phat am hodc/va y nghia hoac/va
hinh thiuc thé hién dén mirc lam
cho nguoi tiéu ding tudng lam
rang hai doi tugng dé la mét hoac
d6i tugng nay la bién thé cua dai
tuwong kia hoac hai doi tuong do
co cing mdt ngudn gac,

® Luat SHTT, Diéu 72

(ii) Dau hiéu chi la ban phién
am hoac dich nghia tlr nhan hiéu
déi ching néu nhan hiéu dai
chitng la nhan hiéu nai tiéng."®

1.2. Thoa thuan Cing ton tai

nhan hieu™

Trong qua trinh ngp don dang
ky bao ho nhan hiéu, mot trong
nhitng Iy do tlr chdi cap van bang
bao ho cua Cuc Sa hiru tri tué la
nhan hieu dugc dang ky tuong tu
dén mirc gay nham lan véi nhan
hieu khdc dang dugc bao hod
(“nh@n hiéu doi ching™?). Thuc
té cho thay, trong nhiéu trudng
hop, céc chd thé khac nhau st
dung nhan hiéu tuong ty nhau va
khong biét vé su ton tai cua doi
phuong trong nhiéu ndm cho dén
khi mot trong s6 ho ma rong kinh
doanh va bat dau nop don dang
ky nhdn hiéu tai qudc gia ma
nhan hiéu doi chirng dang dugc
bao hg."® Hé qua tat yéu cla su
viéc nay la chu thé ngp don dang
ky nhan hiéu sé bi tir chdi cap
van bang bao ho. Tuy nhién, chu
thé dang ky sau co thé vugt qua
sy tir chdi nay bang céch thoa
thuan vdi chu so hiru nhan hiéu
doi chirng vé viéc clng ton tai
nhan hieu thong qua mot trong
hai hinh thirc sau day:

Mét I3, Thoa thuan Cing ton
tai (Coexistence Agreement).
Theo Hiép hoi Nhan hiéu Qudc
té (The International Trademark
Association - INTA), Thoa thuan
Cung ton tai |a su thoa thuén cua

hai hodc nhiéu chi thé vé viéc
cac nhan hiéu tuong tu cua ho
co thé cung ton tai trén thuc té
ma khong c6 bat ky kha nang gay
nham lan nao, dong thoi cho phép
cac bén dat ra quy tac dé cac
nhan hiéu cé thé cung ton tai mot
cach hoa binh."™ Dua tren thuc
tien ap dung ciing nhu hudng
dan cua Van phong S& hiru Tri tué
Vuong qudc Anh thi Thoa thuan
Cung ton tai dugc dinh nghia 13
mot thoa thuan bang van ban
gitta cdc bén cho phép str dung
nhan hiéu trung hoac tuong tu
trong viéc kinh doanh ma khéng
bi xem la xam pham dén quyén
sd hiru tri tué cua bén con lai.’

C6 thé nhan dinh rang, Thoa
thuan Cung ton tai 1a mgt hop
dong toan dién do cha s hiru
nhan hiéu doi ching va chu thé
dang ky bao ho nhan hiéu clng
ky két, thuong bao gom céc diéu
khoan thira nhan su tuong dong
gilra cac nhan hieu tuong (rng va
cam két cua cac bén vé viéc tranh
gay nham lan giira cac hoat dong
kinh doanh cta ho vdi ngudi tiéu
dung, qua dé thiét 1ap cac co so
dam bao dé cac nhan hiéu nay cé
thé “chung song hoa binh” trong
mot thoi gian nhat dinh.

Hai la, Thu Chap thuin (Letter
of Consent). Day la vdan ban dugc
ky bdi chi s& hiru nhan hiéu doi
chirng thé hién sy dong y cho
chu thé khac nop don dang ky
va str dung mot nhan hiéu ma

* Thong tu 01/2007/TT-BKHCN hudng dan thi hanh Nghi dinh s6 103/2006/ND-CP ngay 22 thang 9 ndm 2006 cua chinh phu quy dinh chi tiét va hudng
dan thi hanh mot so diéu cua Luat Sa hiru tri tué vé sa hiru cong nghiép

" Théng tr 01/2007/TT-BKHCN, Diéu 39.8(c)

" Nhdm téc gia st dung thuat ngir nay dé goi chung céc hinh thirc hay tén goi khac nhau cua cac vdn ban thé hién sur dong y cua chi so hiru nhin hiéu
dang dugc bao hd cho viéc dang ky va sir dung nhan hiéu ndp don dang ky sau, co dau hiéu trrong tu vai nhén hiéu cia minh bao gém ca Thoa thuén

Cling ton tai va Thu Chap thuéan

2 Theo nghia thong thuang, dai chimg la viéc doi chiéu, so sanh cac dau hiéu dé lam ré mot su viéc, hién trgng, cu thé trong trrdng hop nay la nham
danh gia mirc do trung hodc tuong tu gitra cac nhan hiéu. ) day, nhan hiéu doi chirng cd thé hiéu la cdc nhan hiéu da dang ky bao hd hodc dugc thira
nhan bao ho tai Viét Nam (ké ca nhan hiéu ndi tiéng); hodc cac don dang ky nhan hiéu da nop sém hon hodc cd ngay vu tién sdm hon; hodc cac don
dang ky nhan hiéu da hét hiéu luc nhung chura qua ndm ndm (trir treéing hop bi cham dat hiéu luc vi khong sir dung theo quy dinh cia Luat SHTT). Thuat
ngir “nhén hiéu ddi chirng” duoc sir dung trong Thong tuw 01/2007/TT-BKHCN, xem thém Diéu 39 cua Thong tu

¥ Tamara Nanayakkara, ‘IP and Business: Trademark Coexistence’, (WIPO Magazine, 6/2006) <https.//bit.ly/3mJQ1N.J> truy cdp ngay 11/11/2020

'* Mariana Moss, ‘Trademark “Coexistence” Agreements: Legitimate Contracts or Tools of Consumer Deception?, Loyola Consumer Law Review,
Volume 18, Issue 2, Article 4, 2005, 209 <https.//lawecommons.luc.edu/cai/viewcontent.cgi?article=1198&context=lclr> truy cadp ngay 14/12/2020

'3 Intellectual Property Office of UK (2008), ‘Guidance Coexistence agreement: fact sheet’, <https://www. gov.uk/government/publications/coexistence-
agreement/coexistence-agreement-fact-sheet> truy cép ngay 14/12/2020
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co quan c6 tham quyén tir choi
bao ho trén co sd nhan hiéu doi
ching.”® 0 mot s6 khu vuc phap
ly, Thu Chap thuan duoc coi la
bién phap vugt qua su phan doi
viec dang ky nhan hiéu dua trén
co sd dang ky trudc néu chi so
hitu clia nhan hiéu cé trude dong
y vGi viéc dang ky cta nhan hiéu
sau."

Can cu theo cac dinh nghia
néu trén cé thé thay rang, ca
Thu Chap thuan va Thoa thuan
Cung ton tai déu co thé dugc
chu thé dang ky nhan hiéu dung
dé vuot qua rao can tir choi bao
ho cho truong hgp dang ky dau
hieu trung hoac tuong tu nhau
(“twong tv gay nham lan” hodc
“twong tu khong gay nham lan”®).
Tuy nhién dua tren quy dinh hién
hanh cta phap luéat S& hitu tri tué
Viét Nam, dau hiéu yéu cau dang
ky trung hoac tuong tu vai nhan
hiéu clia nguoi khac da dang
ky cho hang hod, dich vy khac
nhau (khong phai 1a nhan hiéu
noi tiéng) thi van dugc xem xét
cap van bang bao ho vi van dap
ing dugc kha nang phéan biét
cua nhan hiéu. Do do, trong bai
viét nay, nhom tdc gia sé chi tap
trung xem xét van deé: liéu rang
c6 thé c6 ngoai |é nao cho viéc
dong y bao ho doi vai dau hiéu
twong ty dén mic gy nham lan
cho hang héa dich vu trong cung
linh vure kinh doanh dua trén cac
thoa thuan clng ton tai nhan hiéu
hay khong.

Mdc du Thu Chap thuén va
Thoa thuan Cung ton tai déu
nham muc dich cung cap mot giai
phép thurc té va hiéu qua dé vuot
qua su tir choi bao ho nhan hiéu
trong mot so truong hgp nhat
dinh, tuy nhien hai thuat ngir nay
khong phai Ia mot. Thoa thuén
Cung ton tai cé su xac nhan, cam
két ro rang clia ca hai bén vé
nghia vu trong viec ton trong, can
bang lgi ich ciia moi bén va dam
bao lgi ich chung cho nguoi tiéu
ding; trong khi Thu Chap thuan
chi co sy xac nhan phé duyét cla
chu s hitu nhan hiéu doi chirng
vdi noi dung khang dinh viéc chu
nhan hiéu doi chirng chap thuan
cho viéc dang ky va str dung nhan
hiéu dang nop don.' Viec khong
co nhirng diéu khoan cu thé rang
budc cac bén sé dan dén nhirng
rdi ro nhu: cdc chu nhan hiéu doi
chirng ra gid rat cao dé cap Thu
Chap thuan, hodc doanh nghiép
str dung nhan hiéu sau phat trién
nhanh chéng va md rong sang
cdc san pham hodc dich vu méi
dan dén chu sa hitu nhan hiéu doi
chirng khé mé rong hoat dong
kinh doanh clia minh sang céac
linh vuc d6 ma khong cé nguy co
nham lan.... Do dd, vai kha néng
quan Iy rai ro cao hon, bao vé lgi
ich cac bén cao hon, Thoa thuan
Cung ton tai la hinh thirc ngay
cang pho bién va dugc lua chon
nhiéu hon khi cac doanh nghiép
¢ vao tinh hudng néu trén. Theo
nhom tac gia, Thoa thuan Clng
ton tai thuong cé xu hudng duge

cong nhan dé dang hon so vdi
Thu Chap thuan trong céac truong
hop co quan cé thdm quyén xem
xét bao ho doi véi nhan hiéu dang
ky cé dau hiéu trong tu dén mirc
gay nham lan véi nhan hiéu dang
dugc bao ho (dua trén cac vu
viéc thuc t€). Bai I&, thoa thuan
nay cung cap nhirng quy dinh
chi tiét hon vé cac ndi dung can
thiét dé dam bao viéc thoa thuan
st dung nhan hiéu cua céc bén
khong anh hudng dén quyén lgi
clia ngudi tiéu dung.

2. Gia tri phap ly cua thoa
thuan ciuing ton tai nhan hiéu

2.1. Tai Viet Nam

2.1.1. Ttr quy dinh phap luat

Hién nay, khai niém “Thoa
thuan Cung ton tai” hay “Thu
chap thuan” khong dugc dinh
nghia trong Luat SHTT Viét Nam
cling nhu trong hé thong van ban
phap luat cia cac quoc gia dugc
WIPO khao sat nam 2010." Tai
Viét Nam, phép luat hién hanh vé
SHTT khong c6 quy dinh nao dé
cap dén céc truong hgp ngoai €
vé viéc cap van bang bao ho cho
dau hiéu dugc xem la tuong tu
dén mrc gay nham lan véi nhan
hiéu doi ching; ciing nhu chua
c6 quy dinh cu thé vé viéc cong
nhan gid tri phdp Iy cla céc thoa
thuan cung ton tai nhan hiéu.
Mdc du Diéu 87(5) Luat SHTT
cho phép quyén “dong chu so
hiru nhan hiéu”, nghia la khéng
gigi han viéc nhiéu nguoi clng

'® Can a letter of consent help you escape from refusal of protection of trademark according to the 2010 WIPO survey in 58 countries including
Vietnam?, bross.vn (11/09/2020), <htip:/bit.ly/3rihOIF> truy cép ngay 20/12/2020
7 Bao cdo khao sdt ndm 2010 cua WIPO ddi véi 58 qudc gia thanh vién, Doan 3, phan “Introduction”, <https://www.wipo.int/edocs/mdocs/sct/en/

sct 22/sct 22 5.pdf> truy cép ngay 11/11/2020

'8 The coexistence agreement must be signed by the owner of the earlier filed mark and the applicant for the later filed mark. The letter of consent
must be issued by the owner of the earlier filed mark.’, How effective are trademark coexistence agreements in China? <https:/bit.ly/384VZVh> truy

cap ngay 25/12/2020

' Theo Bao cdo khao sét ndm 2010 cia WIPO dai vdi 58 quoc gia thanh vién
2 Luat SHTT Diéu 87(5): 'Hai hodc nhiéu td chirc, ca nhan cé quyén cing dang ky mdt nhan hiéu dé tro thanh dong chi 50 hiru vdi nhirng diéu kién sau

day:

a) Viéc sur dung nhan hiéu dé phai nhan danh tat ca cac dong chu so hiru hodc sir dung cho hang hod, dich vu ma tat ca cdc déng chu so hiru déu tham

gia vao qua trinh san xuat, kinh doanh,;

b) Viéc sir dung nhan hiéu dé khong gay nham lan cho ngudi tiéu ding vé ngudn géc cua hang hoa, dich vu.
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s@ hitru nhan hiéu va ciing khong
ngan cam viéc mot ngudi so
hitu nhiéu nhan hiéu. Tuy nhién,
dé la truong hgp nhan hiéu nay
dugc dang ky Ian ddu bdi nhiéu
ca nhan, to chirc 12 chu so hitu
chung cta nhan hiéu va thong tin
nay dugc ghi nhan trong to khai
dang ky nhan hieu trudce khi nop
don Ién Cuc Sa hiru tri tué. Theo
do, khi tién hanh dang ky nhén
hiéu, ngoai cac tai lieu thong
thuong, chi don can nop kém
theo tuyén bo dong chi s& hiru,
cam két cac ndi dung theo quy
dinh tai Diéu 87(5) Luat SHTT.2
Giday chirng nhan dang ky nhan
hiéu sé chi dugc cép cho nguoi
dau tién trong danh sach nhirng
ngudi nop don chung, céc chd sd
hitu chung khac c6 thé yéu cau
Cuc S¢ hiru tri tué cap pho ban
vdn bang bao ho véi diéu kién
phai nop |é phi cap phd ban.2 ¢
trurong hop “dong cha s¢ hiru”,
viec st dung cing mot nhén
hiéu ‘phai nhan danh tat ca cac
dong chu sd hitu hodc sir dung
cho hang héa, dich vu ma tat ca
cac dong chl sd hiru déu tham
gia vao qua trinh san xuat, kinh
doanh’, khac vai trudng hgp cac
chi thé khac nhau sd hitu nhan
hiéu turong tu nhau cho cac hang
hoa, dich vu kinh doanh riéng,
duoc bao ho ¢ tirng thoi diém
khac nhau trén co so thoa thuan
cling ton tai nhan hiéu.
2.1.2. Tir thuc tién

Du khong quy dinh trong céc
van ban phéap luat, nhung trén

thuc té Cuc So h{ru tri tué Viét
Nam van co thé chap nhan bao ho
nhan hiéu tuong tu dua trén thoa
thuan ctng tén tai nhan hiéu trong
nhirng truong hop nhat dinh, theo
phan tra I6i cua Viét Nam trong
cau hoi thr nhat tai Bao cao khao
sat ndm 2010 cua WIP0Q.2 Cu thé
|a, viéc xuat trinh Thu Chap thuan?*
co thé giip dau hiéu xin dang ky
dugc cap van bang bao ho khi bi
co quan nha nudc co tham quyén
tlr chdi bao ho trong trudng hop:
(i) dau hiéu dang ky bi phan dai boi
chu s@ hiru nhan hiéu cé trudc, (ii)
dau hiéu dang ky bi tir choi vi da
co nhan hiéu trung hodc tuong tu
ton tai trude do. Bén canh dé, néu
don dang ky th ba duge nop cho
nhan hiéu tuong tu da dugc dang
ky trén co s& thoa thuan cling tén
tai nhan hiéu thi nguoi nop don bat
budc phai nop cac thoa thuan vai
tat ca chu sg hiru cac nhan hiéu
da dang ky trude dé. Nhu vay, can
cr theo Bdo cdo khao sat nam
2010 cua WIPQ, co thé thay rang:
mac du phap luat Viet Nam khong
quy dinh vé gia tri phap ly cua
thoa thuan clng ton tai nhan hiéu
nhung cling khéng phu nhan gia tri
cua thoa thuan nay. Theo do, Cuc
So hiru Tri tué Viét Nam chi dua
ra quan diém khong chap nhan
Thu Chap Thuan déi vai nhan hiéu
tring dung cho san pham tring ma
khong dé cap dén nhan hiéu tuong
tu gay nham lan. Tuy nhién, van dé
dat ra la: co mau thuan hodc ngoai
Ié nao ton tai hay khong khi phap
luat Viét Nam da quy dinh vé diéu
kién “co thé phan biét dugc” cua

nhan hiéu nhung van cong nhéan
gid tri ctia Thu Chap Thuéan trong
mot sO truong hop. Chinh vi vay,
viéc ban hanh quy dinh r6 rang lién
quan dén van dé nay la that sy cén
thiét.

Ngoai ra, nhirng van dé nhu: liéu
chu s¢ hiru nhan hiéu doi chirng co
thé rut lai su chap thuan cia minh
trong cac thoa thuan cuing ton tai
nhan hiéu khi nhan hiéu dang ky
sau dugc cap van bang bao ho
khong; va viéc huy bo cac thoa
thuédn nay c6 lam cho viéc bao ho
nhan hiéu dang ky sau mat hiéu luc
hay khong... van la nhitng khoang
trong con ton tai trong thuc tién ap
dung khi chua cé quy dinh phap
luat cu thé diéu chinh.

2.2. Trén thé gigi

Ciing theo khao sat nam 2010
cua WIPO, khong chi riéng Viét
Nam ma o mot s6 quoc gia khac
nhu Hoa Ky, Anh, Trung Quédc,
Singapore... cht thé nop don
dang ky van co thé st dung Thu
Chap thuan dé vuot qua viéc bi tir
chdi cap van bang bao ho vi da
coé nhan hiéu trung hodc tuong
tu ton tai trude do. Trén thuc té,
thoa thuén ciing ton tai nhan hiéu
co thé dugce chap nhan o quoc gia
nay nhung lai bi tlr chdi ¢ qudc gia
khac bai quan diém bao vé quyén
loi ngudi tiéu ding, vi ngay ca khi
co thoa thudn cling ton tai nhan
hiéu thi van khong thé dam bao
chac chan rang nguoi tiéu dung
khong bi nham lan vé nguén goc
thuong mai cua hang hoa dich
vu. 0 Hoa Ky, USPTO? van phai

2 Thong tur 01/2007/TT-BKHCN hudng dan thi hanh Nghi dinh s8 103/2006/NB-CP ngay 22 thang 9 ndm 2006 cua Chinh phu quy dinh chi tiét va hudng
dan thi hanh mot so diéu cua Luat S hiru tri tué vé sa hiru cong nghiép (“Thong tur 01/20077) Muc 5, Diéu 37(3)(a)(iv)

Z Thong trr 01/2007 Diéu 18(3)(a) durgce sira doi boi Thong tir 16/2016/TT-BKHCN Diéu 1.17
2 \figt Nam d3 tra loi "C6" cho céu hai “Co thé vt qua tir chdi bao hd bang cach xuét trinh Thu Chap Thuén cho 01 trong 03 truéing hop sau hay khong:
dau hiéu dang ky (i) bi phan doi bai nhan hiéu co trudc, (i) bi tir chdi vi da cé nhén hiéu tring hodc twong tu ton tai trurde hay (iii) bi dinh chi hodc huy
bo hiéu lyc cua déng ky nhan hiéu dua trén nhan hiéu co trudc?”.
2 Theo WIPO, “Thur Chap thuan” la thuat ngir chung duoc sir dung trong Bang céu hoi nay dé xac dinh mot thoa thuan bang van ban cia chi sa hiru nhén
hiéu da dang ky trude dong y cho viéc dang ky cua nhan hiéu sau

% United States Patent and Trademark Oaffice (Co quan Sang ché va Nhan hiéu Hoa Ky)
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can nhac dén 13 yéu t6% clia an |é DuPont?” trudc
khi quyét dinh liéu su ton tai dong thoi cta hai nhan
hiéu co tuong tu dén mic gay nham lan (likelihood
of confusion) hay khong. Do do, dé cong nhan gia tri
phap ly cua céc thoa thuan clng ton tai nhan hiéu va
cap van bang bao ho cho nhan hiéu dang ky sau, viéc
dam bao khong gay nham lan, anh huong dén quyén
lgi cua nguoi tiéu dung la mat yéu to rat quan trong
ma céc co quan chirc ndng cua cac quoc gia xem Xét.

2.3. Nhimg van dé can lam ro

Viéc cong nhan gia tri phap ly cta cac thoa thuan
ton tai nhan hiéu phu thudc quan diém cua tirng quoc
gia theo mot s6 yéu t6 nhat dinh, nhung nhin chung,
van dé can xac dinh ro ¢ day la liéu nhan hiéu co phai
la tai san cua chu so hitu ching hay khong? Néu viéc
bao hd nhan hiéu vi lgi ich cta nguoi tiéu dung, thi
céc thoa thuan cung ton tai c6 tac dong tiéu cuc dén
ngudi tieu dung sé khong hgp phap va khong dugc
cong nhan. Tuy nhién, néu cac ca nhan, t6 chic so
hitu nhan hiéu giong nhu cach moi ngudi so hiu
tai san, thi cac thoa thuan cung ton tai nhan hiéu la
hop phap va phai dugc cong nhan gia tri. Noi cach
khéc, néu nhan hiéu la tai san, thi moi quan tdm hang
dau cua luat |a bao vé quyén cua chi s¢ hitu tai san,
khong phai cua cong ching. Vi vay, khi chl s& hitu
nhan hiéu da dugc trao quyén chuyén nhugng nhan
hiéu cta minh cho ngudi khac thi ho ciing c6 thé co
quyén tu do giao két hgp dong va dinh doat nhan hiéu
cua minh, mién la ho dam bao khong lam phuong hai
dén quyeén va lgi ich hgp phép cua nguoi khac.?

2% 13 yéu t6 bao gom:

3. Thuc tien cong nhan thoa thuan ciing ton tai
nhan hiéu 0 mot so quoc gia
3.1. Céc vu viéc tiéu biéu

Nhu da trinh bay ¢ trén, viéc thiét 1ap mot Thoa
thuan Cuing ton tai hodc Thu Chap thuan gitra cac bén
trude khi tién hanh nop don dang ky la co sd dé yéu
cau co quan so hiru tri tué tai mot quoc gia cap van
bang bao ho nhan hiéu. Tuy nhién, do thiéu nhirng quy
dinh phap luat thuc dinh, viéc cap van bang bao ho
van con phu thudc vao y chi cia co quan c6 tham
quyén. Dudi day la nhitng tinh huong thuc tien ma
nhom tdc gia tong hop dugc vé viéc dong y va tir choi
bao ho doi voi nhan hiéu trong tu 6 mot s quoc gia
dua trén Thu Chap thuan va Thoa thuan Ciing ton tai.

3.1.1. Vu viéc Google Inc. dang ky bao ho nhan hiéu
“Nexus” tai Trung Quéc?’

Nhan hieu dugc | Nhan hieu
dang ky dang duoc
bao ho
Nhan hieu o _
I | SUS [ NEXUS
Chu so hiru GOOGLE INC. SHIMANO
(US) INC. (JP)
Nhom 09 09
Hang hoa/ May tinh xach May tinh
Dichiwii tay va may tinh | danh cho
I cam tay xe dap

Google Inc. ndp don dang ky nhan hiéu “nexus” voi
thong tin nhu trén va da bi tir choi bao ho vi tuong
tu véi nhan hiéu cé trude “NEXUS” thudc so hiru
cua Shimano Inc. Trong qua trinh khiéu nai, mac do

(1) Tinh trong tur va khong trong tr cua cac nhan hiéu xét tong thé vé hinh thirc, phat am, ¥ nghia va an turong thrrong mai.
(2) Tinh trrong tr va khong twong tu, va ban chat cia hang héa/dich vu co trong don xin dang ky nhan hiéu hodc gidy chirg nhan dang ky nhan hiéu,

hoéc co lien quan dén nhan hiéu cd trude dang sir dung.

(3) Tinh trong tur va khong tuong tr cua kénh thuong mai da biét hodc kénh thuong mai van co kha ndng sé tiép tuc.
(4) Trong cac diéu kién nao ma theo d6 ngudi mua san pham duoc ban 1a ngudi the hién trang thai ngau hirg, hodc than trong, hodc rat sanh khi mua

hang.

(5) Danh tiéng cua nhan hiéu co trude (thong qua doanh sd, quang cdo, quang thai gian s dung nhan hiéu).
(6) So lugng va ban chat cia cac nhan hiéu tuong tu khac dang sir dung cho san pham turong tu.

(7) Ban chat va mirc do cua bat ky nham lan thue té.

(8) Khoang thai gian trong do va theo doé da co hién tugng dong sir dung ma khong cé cén cir nham lan thue té.
(9) Sur da dang cua hang héa ma nhan hiéu duge ding hodc khong duoc ding (nhan hiéu chinh (housemark) hay nhan hiéu gia dinh hay nhan hiéu san

pham).

(10) Giao dién cua thi trrdng ngudi nop don va cha nhan hiéu cd trude. . .

(11) Pham vi ma ngudi ndp don theo dé cé quyén loai trir ngudi khac sir dung nhan hiéu dé trén hang hda cia minh.
(12) Pham vi cta kha ndng nham lan tiém tang nhu liéu nham lan nay la tdi thiéu hay lon.
(13) Bat ky su kién duoc chap nhén rong rdi nao khac cd gia tri chirng minh cho vu viéc.

2 E.l.du Pont de Nemours & Co., 476 F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.PA. 1973) (An |é DuPont hodc “DuPont Factors") <https://

nationallawinstitute.com/wp-content/uploads/2016/12/trademark-classmaterials.pdf> truy cip ngay 15/11/2020

% Mariana Moss, Trademark “Coexistence” Agreements: Legitimate Contracts or Tools of Consumer Deception? Loyola Consumer Law Review, Volume

18, Issue 2, Article 4, 2005, trang 209 <hiips://lawecommons.luc.edu/cgi/viewcontent.cgi?article=1198&contexi=lclr> truy cap ngay 14/12/2020

% 'The Chinese Supreme People’'s Court to Engage in Overruling Lower Courts’ Judgments and CNIPA's Decisions on Denial of Letter of Consent in
Support of Overcoming Trademark Protection Refusal in China’ (07/09/2020) <http://bit ly/3aC JMZN> truy cap ngay 15/11/2020
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Google da dé trinh cho Ban Giai quyét tranh chap
Nhan hiéu (TRAD)® Thu Chap thuédn cua Shimano
Inc. cho phép Google dang ky va str dung nhan hiéu
“NEXUS” (dugc cong chirng va hgp phap héa lanh su)
nhung TRAD van tir chdi cap van bang bao ho nhan
hiéu cho Google. TRAD cho rang ngay ca trong trudng
hop chu nhan hiéu d6i chirng da cap Thu Chap thuan
thi viéc cap bao ho cho hai nhan hiéu gan nhu tring
nhau dugc sir dung cho san pham tuong tu sé van
gdy nham lan cho cong ching.

Tuy nhién, nhém tac gia khéng déng y vdi quan
diém cia TRAD. Co6 thé thay rang, hai nhan hiéu
“nexus” va “NEXUS" chi tuvong tu nhau vé cach phat
am, vé nhom hang héa/dich vy, nhung vé hinh thirc
thé hién va danh muc hang héa kinh doanh lai khéng
twrong tu nhau hoan toan, khong du tao ra kha nang
nham lan néu cac bén co ké hoach gilp nguoi tiéu
dung nhan biét va khong |am tuong vé cac san pham
ma moi bén cung cap.

3.1.2. Vu viéc Frasca Food and Wine dang ky bao h
nhan hiéu Frasca ¢ Hoa Ky*'

Nhan hieu dugc | Nhan hiéu dang
dang ky duoc bao ho
frasca
Chusohiru | FRASCA FOOD DUNLAYS
AND WINE, INC ROSCOE, LLC
Nhom 43 43
Hang hoa/ | Dich vu nha hang, Dich vu nha
Dich vu quan bar hang, quan bar

Frasca Food and Wine, Inc (FFW) nop don dang ky
nhan hiéu Frasca co dinh kem Thoa thuan Ciing ton
tai vGi chi nhan hiéu cé trudc - Dunlays Roscoe, LLC
(Dunlay’s) tai Hoa Ky vao ngay 02/05/2016. Khi tham
dinh noi dung, tham dinh vién cua USPTO?* tir choi
cap dang ky cho nhan hiéu Frasca vi ly do gay nham
lan v6i nhan hiéu Frasca dugc bao ho truée do trong
khi ca hai nhan hiéu déu st dung cho nhom nganh

dich vu nha hang, quan bar méc du hé so ngp don cé
dinh kém Thoa thuan Cung ton tai dugc ky gitra nguoi
nop don va chd nhan hiéu c6 trudc.

USPTO lap luadn rang Thoa thuan Cung ton tai da
nop chi la mot thoa thuan don gian (nake agreement)
va khong du kha nang dé nhan hiéu xin dang ky dugc
chap nhan bao ho vi thoa thuan dé khong giai thich
ly do tai sao cac bén tin rang khong ¢ kha nang gay
nham lan gira hai nhan hiéu, va khong néu ro cach
thirc ma cac bén thuc hién dé tranh gay nham lan cho
cong ching.

Tuy nhién, cudi ctng, FFW van dugc cdp van bang
bao ho cho nhan hiéu Frasca bai cac bén sau dé da
thong nhat rang Dunlay’s sé str dung nhan hiéu Frasca
lién quan dén nha hang chi tai khu vurc dia ly gom cac
bang lllinois, Michigan va Indiana trong khi FFW sé str
dung thuong hiéu Frasca cho dich vu nha hang o trén
pham vi toan bo lanh tho Hoa Ky ngoai trir khu vuc dia
ly thuoc ba bang lllinois, Michigan va Indiana.

0 day, hai nhan hiéu “frasca” ciing tuong tu nhau
vé cach phat am dai voi dau hiéu chir, nhung hai nhan
hiéu co cach trinh bay va an tuong thi giac khac nhau
nhu: cdc chir cai trong hai nhan hiéu dugc thé hién
0 dang phong chir khac nhau, hon nira nhan hiéu
cua FFW con kém theo hinh anh mot canh cay cung
dong chir “FOOD AND WINE". Do do, hai nhan hiéu
nay khong tuong tu dén mirc lam cho ngui tiéu ding
lam tuang rang hai nhan hiéu |a mot hodc hai nhan
hiéu c6 cling mdt nquén goc hoac nhan hiéu nay la
bién thé clia nhan hiéu kia. Vi vay, viec FFW duoc cap
van bang bao ho dua trén Thoa thuan Cung ton tai la
quyét dinh hop ly.

3.1.3. Vuviéc giira Apple Corps va Apple Computer®

Nhan hiéu —
w ‘ APPLE INC.

Appie
Corps
Chu so hiru | APPLE CORPS, APPLE
LTD COMPUTER, INC

Cong ty Apple Corps* va cong ty Apple Computer®
da ky mgt Thoa thuan Cuing ton tai nhan hiéu vao nam
1991 cho phép hai cong ty kinh doanh va xay dung

% Tén day du trong tiéng Anh la Trademark Review and Adjudication Department ("TRAD"), dugc tam dich Ia Ban giai quyét tranh chap nhan hiéu cua

Trung Quéc.

1 Xem Quyét dinh ngay 14/07/2017 cua TTAB - Trademark Trial and Appeal Board (United States Patent and Trademark Office), <https://ttabvue.uspto.

gov/ttabvue/ttabvue-94002752-CNU-4.pdf> truy cap ngay 15/11/2020
“Tldd, n24

¥ Tamara Nanayakkara, 'IP and Business: Trademark Coexistence’, WIPO Magazine (6/2006) <http.//bit.ly/3rmwvKL> truy cap ngay 15/11/2020

* Hang thu &m do Beatles thanh lap vao ndm 1967, Ludn Don, Vurong Quoc Anh. Nhan hiéu cua Apple Corps |3 hinh mdt qua tao xanh di kém céi tén
Apple Corps, gan vdi cac san pham dich vu thude linh vuc da phuong tién nhu dm nhac, giai tri, ...

35 Nay |2 tdp doan Apple, Apple Inc, duoc thanh ldp vao ndm 1976, California, Hoa Ky. Nhan hiéu cta Apple Computer | hinh trai tdo can do di kém tén

Apple Inc, gan vdi cac san pham dién tur.
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danh tiéng ctia ho ma khong vi
pham quyén cua nhau khi str dung
nhan hiéu tuong tuv nhau. Thoa
thuan nay quy dinh rang Apple
Computer sé cé doc quyén sur dung
nhan hiéu Apple cua minh cho “céc
hang héa dién tlr, phan mém may
tinh, cac dich vu xtr ly dir liéu va
truyén dir liu hodc cac hang hoéa
lién quan dén linh vuc nay”; trong
khi Apple Corps sé cod doc quyén
st dung cac nhan hiéu Apple cua
rieng minh cho “bat ky tac pham
sang tao hién tai hodc tuong lai
nao c¢6 ndi dung chinh la am nhac
va/hoic biéu dién am nhac, bat ke
cac tac pham do duoc ghi lai hodc
truyén thong bang phuong tién
nao, cho du hiru hinh hay vo hinh”.
Do dé, mac du hai céng ty co céac
nhan hiéu giong nhau dén murc kho
hiéu, nhung ho da xac dinh dugc
linh vuc str dung khac biét va dieu
nay trg thanh co so cho Thoa thuan
Cung t6n tai dugc co quan co tham
quyén cong nhan.

Tuy nhién, ca hai cong ty déu
khong doén trude duoc rang su
phat trién trong tuong lai cia cong
nghé am nhac ky thuat so lai mang
hai linh vuc nay lai gan nhau hon.
Khi Apple Computer ra mat iPod,
phdn mém iTunes va ctra hang am
nhac, Apple Corps da khoi kién,
cho rang Apple Computers da
xam pham vao linh vuc kinh doanh
danh riéng cho Apple Corps, do dé
da vi pham thoa thuan cuing ton tai
vé nhan hiéu. Toa 4n da xem xét
van dé tr quan diém cua nguoi
tieu dung va cho rang khong co
vi pham thoa thuan nao vi logo
Mdy tinh Apple da dugc su dung
cung voi phan mém chi khong
phai véi am nhac do dich vu cung
cap. Khong nguai tiéu ding nao
tai nhac bang phan mém iTunes
sé nghi rang ho dang tuong tac vai
Apple Corps.

Nhan hiéu cha yéu dugc ding
dé phan biét xuat xur cua hang hoa,

dich vu, nhung tén doanh nghiép,
co chir, bao bi, trang tri cia san
pham va cac dau hiéu thuong mai
khac ciling cé thé gitp phan biét
nguon goc.Vi vay, theo nhém tac
gia, cac nhan hiéu tuong tu dén
mic gdy nham lan néu st dung
cuing véi cac dau hiéu thuong mai
khac trong thuc té van co thé tranh
dugc su nham lan va nhan thic
sai cho ngudi tieu dung. Trong vu
viéc nay, Thoa Thuan Clng Ton Tai
dugc thira nhan ngay tir dau la co
CO SO.

3.2. Kinh nghiém ruat ra tir cac
VU Viéc

Tur cac vu viéc thuc té trén, co
thé nhan thay, dé co quan c6 tham
quyén cong nhan gia tri phap ly
cua Thoa thuan Clung ton tai hay
Thu Chap thuan, thi cédc chu so
hiru can chirng minh dugc su ton
tai dong thoi cua cac nhan hiéu
tuong tu do khong anh huong dén
quyén lgi cla ngudi tiéu diung do
su nham lan. Chirc ndng cta “nhan
hiéu” 1a gidp “nhan dién” hang hoa,
dich vu cua td chtrc, cé nhan; bao
vé lgi ich cua chu so hiru nhan
hiéu va lgi ich chung cua nqudai
tieu dung. Vi vay, khi cé mgt thoa
thudn cung ton tai nhan hiéu thé
hién sy tu nguyén dong y cua chu
so hiru nhan hiéu dang dugc bao
ho va su cam két cua céc chu so
hiru trong viéc bao dam su “nhan
dién” san pham va quyén lgi cla
nguoi tieu dung thi thiét nghi, co
quan c6 tham quyén nén dong
y cdp van bang bao ho cho nhan
hiéu dang ky sau, du cé dau hiéu
tuong tu dén mirc gay nham lan.
Thong thuong, viec bao ho nhan
hiéu tuong tr dén mirc gdy nham
lan sé dé dang hon néu hai nhan
hiéu d6 cé su khac nhau vé danh
muc hang hoa, dich vu, khu vuc
kinh doanh hodc doi tugng khach
hang. Nhin chung theo phap luat
cla cac nudc trén thé gidi, nhan
hiéu muon dugc bao ho phai dap

rng diéu kién vé kha nang tu phan
biét va khong xung dot véi quyén
co trude cua ngudi khac. Mac du
theo phap luat Viet Nam, c6 05
(nd@m) yéu t6 xac dinh nhan hiéu
“tuong tu dén mirc gay nham lan”
la cau tric, ndi dung, cach phat
am, y nghia, hinh thirc thé hién
cta nhan hiéu; tuy nhién, cac yéu
td nay van con kha chung chung va
khong dé dang nhén dinh trén thuc
tien. Néu chi dua vao mot trong
sO cac yéu to do dé danh gia vé
kha nang nham lan cua nqudi tiéu
dung thi van con mang tinh dinh
tinh, khong du co s¢ dé bac bo
thoa thuan cling ton tai nhan hiéu.
Do do, dé danh gia chinh xac mirc
dd tuong tu dén mirc gay nham lan
clia nhan hiéu xin dang ky va nhan
hiéu doi chirng, Cuc So hitu tri tué
can phai danh gia tong thé tat ca
cdc yéu to, ciing nhu tirng thanh
phan trong nhan hiéu trudc khi
dua ra quyét dinh cap hoac tir choi
cap van bang bao hd. Tir nhitng
phan tich trén, theo nhom tac gia,
dé dam dé co thé vuot qua tir choi
bao ho bang thoa thuan clng ton
tai nhan hiéu, thi cac bén phai xac
dinh ro cédc van dé sau trong thoa
thuan:3®

(i) Can c& ching minh viéc
ciing ton tai nhan hiéu khong anh
huong dén quyén lgi cua nguoi
tieu dung:

- Hang hoa, dich vu luu thong
o cac kénh thuong mai riéeng biét.
Vi du nhu ca hai doanh nghiép déu
kinh doanh linh vuc thai trang ni,
nhung mot doanh nghiép ban hang
theo hinh thirc tryc tuyén (online),
doanh nghiép con lai thuc hién
viéc mua ban tai cac cura hang thoi
trang.

- Cac ben co su phan chia pham
vi hoat dong mot cach ro rang,
theo lanh tho hoéc thi truong hoat
dong. Vi du: céc bén cé thé thoa
thuan vé pham vi kinh doanh ma

% Dira trén goi y cua USPTO khi xem xét kha nang bao ho nhan hiéu xin dang ky néu cé Thoa thudn cing ton tai. Thong tin duge cung cap tai bai viét
‘Hai nhan hiéu (throng hiéu) tring nhau van dugce cap bao hd @ Hoa Ky nhin tir vu Frasca vdi Frasca®, <htip://bit.ly/3nXAMIT> truy cap ngay 15/11/2020
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cac bén duoc phép va/hoac khong
dugc phép clng ton tai.

- Cac bén co ké hoach dau tudé
duy tri chat lrgng san pham riéng
cua minh. Nguoi tiéu dung thuong
gan nhan hiéu vai chat lugng san
pham, do do, néu moi bén co tiéu
chuan riéng vé chat lugng hang
hda, dich vu ma minh cung cap, thi
nguoi tieu dung ciling sé khong con
nham |an vé ngudn goc san pham
ma ho mua.

(ii) Cam ket cua cac bén trong
viec no luc ngan chan kha nang
nham lan va hop tac véi nhau thuc
hién cac hanh dong dé tranh kha
nang gay nham lan c6 thé phat
sinh trong tuong lai. Vi du, cac
bén sé co dong thai phan biét ro
su khac nhau giira hang hoa, dich
vu cua hai nhan hiéu trong cac
chuong trinh quang cdo, hudng
dén phan khic thi truong, doi
trong khach hang khac nhau; gia
ca san pham khac nhau...

(i) Ludgng truéc mot sé van de
co the xay ra trong tuong lai va
hudng giai quyet. Vi du: tranh chap
phat sinh, moi bén c6 quyén chinh
stra, thay doi nhan hiéu cua minh
trong thoi han cta thoa thuan ma
khong céan thong bao hodc xin chap
thuan cua bén con lai hay khong,
viéc mai bén chuyén nhugng nhan
hiéu cho bén thir ba cé anh hudng
gi dén thoa thuan hay khong ...

4. Kién nghi khung phap ly cho
viec bao ho nhan hiéu tuong tu
dén mirc gay nham lan trong phap
luat vé so hiru tri tué cua Viét Nam

Nhin chung, khong chi riéng Viét
Nam, ma ¢ hau hét cac qudc gia
khac trén thé gidi, viéc cong nhan
gia tri phap ly cua Thoa thuan Cung
ton tai hay Thu Chap thuan phu
thudc rat nhiéu vao kha nang phan
biét, khong gay nham lan gira cac
nhan hiéu khi ngudi tiéu ding st
dung hang hoa, dich vu tvong rng.
Vi vay, néu cac thoa thuan cung

ton tai nhan hiéu co chira thong tin
chtrng minh rang dinh hudéng kinh
doanh cta cac bén sé khong co
kha nang gay ra nham lan va cung
cap cac diéu khoan dé tranh bat ky
sur nham lan tiém an nao, thi chu
nhan hiéu sé du diéu kién duogc
cap van bang bao ho dua trén thoa
thuan nay. Theo quan diém cua
nhém tac gia, vi thoa thuén clng
tén tai nhan hiéu thé hién su tu do
y chi va tinh than tu nguyén cua
cac bén, dac biét |a quyén dinh
doat cua chi nhan hiéu dang dugc
bao hd - ngudi dang nam quyén
doc quyén s dung nhan hiéu da
dang ky, do d6 chi can chirng minh
duge su dong ton tai khong anh
huang dén quyén lgi cia céc bén
thir ba thi co quan c6 tham quyén
nén ton trong va chap nhan céc
thoa thuan nay dua trén sy xem
xét phu hop. Dac biét, trudong hop
mot nhan hiéu da ton tai o quoc
gia khac ndp don dang ky bao ho
¢ Viét Nam va vo tinh c6 dau hiéu
tuong tu dén mic gay nham lan
vGi mot nhan hiéu khac dang duge
bao ho tai Viét Nam; thi viéc budc
chu thé dang ky sau phai chinh sira
nhan hiéu dé dap ung diéu kién
“khong c6 kha nang gay nham lan”
la khong kha thi boi ho chi muon
ma rong thi trueong kinh doanh dua
trén nhan hiéu hién cé cua minh,
qua do tang mic do anh huong va
do nhan dién thuong hiéu dén voi
da dang nguai tiéu dung. Néu Viét
Nam tir chdi bao ho cac nhan hiéu
trén du cho cé thoa thuan clng
ton tai gira chu s& hiru nhan hiéu
nudc ngoai va chu nhan hiéu doi
chirng, thi sé phan nao han ché su
dau tu cua céc thuong nhan nudc
ngoai vao Viét Nam. Vi vay, viéc
dat ra quy dinh cu thé cho ngoai
lé nay la can thiét, tranh sy ling
ting, khong thong nhat khi dua
ra hudng giai quyét cho cac tinh
hudng tuong tu co thé xay ra trén
thuc té. Tuy nhién, dé bao vé quyén
loi cho ngudi tieu ding, nha nudc
c6 thé can nhac thém vé quy dinh

danh muc hang hoa, dich vu ma
cac chu so hitu khac nhau duoc
phép cung ton tai nhan hiéu. Boi
trén thuc té, voi cac mat hang xa
xi, nhirng nguai tiéu ding c6 nhu
cau thuong sanh soi trong viéc lua
chon nén kha nang nham lan sé it
xay ra; con nhu trong linh vure dugc
pham, néu gay ra su nham lan thi
co thé dan dén thiét hai lién quan
dén tinh mang con nguoi.

Tr nhirng nghién clu trén,
nhom tac gia dé xuat nén bo sung
quy dinh vé thoa thudn cling ton tai
nhan hiéu trong Luat SHTT, cu thé
nhu sau:

Diéu X. Diéu kién bao hé nhan
hiéu tuong ty dén mirc gdy nham
lan vai nhan hiéu khac dang duoc
bao ho

Hai hodc nhiéu té churc, cd nhan
co quyén dang ky mot nhan hiéu
c6 dau hiéu tuong tu dén muc gay
nham lan véi nhan hiéu khac dang
duoc bao ho néu dap irng céc diéu
kién sau:

1. Chu so hiru nhan hiéu dang
duoc bao ho¥ (nhan hiéu doi
ching) dong y cho chu thé khac
dang ky va st dung mot nhan hiéu
turong tu vdi nhan hiéu trude do cua
minh;

2. Cdc bén co can cu chung
minh rang viéc déng ton tai khong
anh huang dén loi ich cua minh va
bat ky bén thu ba nao;

3. Thoa thuan cua cdc chu so
hiru nhan hiéu phai duoc lap thanh
van ban co xdc nhan bai dai dién
hop phap cua cdc bén; va bao gom
cdc ndi dung co ban sau:

a) Tén, dia chi cua chu nhan hiéu
ddi ching; nhan hiéu va sé don, s6
van bang cua nhan hiéu déi chirng;

b) Tén, dia chi cua chu don nhan
hiéu dang ky; nhan hiéu va sé don
cua don dang ky nhan hiéu;

c) Déi tuong, pham vi, thoi han
cua thoa thuan;

37 La cha sd hiru hop phédp va duy nhat dai vai nhan higéu dé tai mot khu vue dia Iy cu thé, tire 12 d& dang ky bao hé nhin hiéu nay vdi co quan nha nudc
c6 thdm quyén va nhan hiéu nay duoc sir dung lam cén cir dé tir chdi don ding ky bao hd nhan hiéu cla mét thuong nhan khéc.
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d) Danh muc hang héa, dich vu kinh doanh ctua moi
bén,

e) Noi dung khang dinh viéc chu nhan hiéu doi
ching chap thuan cho viéc dang ky va sur dung nhan
hiéu dang ky sau;

f) Cam két viéc clng t6n tai nhan hiéu khoéng anh
huong dén lgi ich cong céng, dam bao thuc hién cac
bién phap han ché gay nham lan cho ngudi tiéu ding;

g) Quyén va nghia vu cua chd nhan hiéu déi chirng;
h) Quyén va nghia vu cua chu nhan hiéu dang ky.

4. Viéc ddng ton tai khong vi pham cdc quy dinh
cua Luat nay va cdc quy dinh khdc cua phap luat co
lién quan.

Nhom tac gia hi vong rang dé xuat nay sé phan nao
dong gop cho viéc hoan thién phap luat vé sg hiru
tri tué nai riéng va hé thong phap luat Viét Nam néi
chung, qua do giai quyét dugc van dé dét ra trén thuc
tien.

5. Két luan

Phap luat s@ hiru tri tué Viét Nam hién van chua
c6 quy dinh diéu chinh vé thoa thuan clng ton tai
nhan hiéu, tuy nhién, khong thé phi nhan gia tri cua
thoa thuan nay trén thuc té. Tir mot sd vu viéc trén
thé gidi va nhirng phan tich cia nhom tac gia, co thé
khang dinh néu cac bén cé cin ctr bao dam dugc su
“nhén dién” hang hoa, dich vu ctia minh va khong lam
anh hudang dén quyén lgi cia nguoi tiéu dung thi thoa
thuan cung ton tai nhan hiéu co thé dugc xem la co so
dé co quan c6 tham quyén dong y cap van bang bao
ho cho nhan hiéu dang ky sau.

Bén canh dg, viéc hinh thanh cédc quy dinh cu thé
vé diéu kién bao ho nhan hiéu tuong tur dén mirc gay
nham lan véi nhan hiéu khac dang duoc bao ho la
tien de tao nén moi truong kinh doanh da dang vdi
su tham gia cua cac nha dau tu nudc ngoai, qua do,
gitip cac bén co co so virng chac dé thuc hién thoa
thuan clng ton tai nhan hiéu mot cach hiru hiéu va
hgp phap.

Danh muc tai liéu tham khao
Van ban phap luat
1. Hiép dinh TRIPS

2. Luat So hiru tri tué 2005 (stra doi bo sung nam
2009 va 2019)

3. Thong tu 01/2007/TT-BKHCN hudng dan thi hanh
Nghi dinh s6 103/2006/ND-CP ngay 22 thang 9 nam
2006 cua chinh phu quy dinh chi tiét va hudng dan thi
hanh mat s6 diéu cla Luat So hitu tri tué vé so hiru cong
nghiép

4. Thong tu sd 16/2016/TT-BKHCN vé viéc stra doi, bo
sung mot so diéu cua Thong tu s6 01/2007/TT-BKHCN

Anlé
1. E.l.du Pont de Nemours & Co., 476 F.2d 1357,
1361, 177 USPQ 563, 567 (C.C.P.A. 1973)
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Nhan xét:
* Giang vién: Bui Thi Hang Nga - Khoa Luat Kinh té
1. Vé phuong phap nghién ctu

Phuong phap nghién ctru phit hgp vdi van dé nghién
curu.

2. Ve hinh thire

Hinh thirc trinh bay dep nhung van con l6i chinh ta
(16i viét hoa, |6i cach dong...).

Céc dé muc dugce xay dung chua rd y va chua hop Iy.

3. Vé néi dung

- Uu diém

Tao dung co ché phap Iy nham cho phép cdc nhén
hiéu turong tu ¢6 kha ndng gay nham lan cling dugc chap
thuan va bao ho la mot quy dinh can thiét nham dam bao
quyén va lgi ich cua céc bén ciing nhu ton trong, bao vé

quyén lgi cua chu so hiru nhan hiéu da dugc cép vén
bang bao hd.

Mac di vay, viéc thira nhan thoa thuan cho phép cling
ton tai nhu mot can cur phap ly nham chap nhan bao ho
cho céc nhan hiéu tuong tr ¢é nguy co gay nham lan sé
c6 kha nang anh huong dén quyén lgi cua cac chu so
hiru nhan hiéu ciing nhu quyén lgi cua ngudi tiéu ding.
Do d6, dé dam bao hiéu qua thuc thi ctia phap luat, cac
quy dinh cén xay dung dugc cac tiéu chi phap ly cd lién
quan nham xéc dinh duoc diéu kién can va du dé chap
nhan bao hg hodc khong doi vdi cdc nhan hiéu nay.

Pay la van dé con bo ngo trong hé thong phap luat
Viét Nam, do d6 ban than toi danh gia rat cao lua chon
nghién ctru cia nhém tac gia cling nhu cach tiép céan va
giai quyét van de.

- Diém can cai thién

1. Vé hinh thire:

Tén dé tai nén bo tri lai cho ro nghia. Pong thai, dua
trén ndi dung da trinh bay thi dudng nhu tén dé tai dang
mau thuan vdi ngi dung chi tiét.

Thém vao do, cé thé thay day la van dé mai tai Viét
Nam cho nén khi trinh bay vé kinh nhiém thurc tién nén di
tlr cdc quoc gia da co quy dinh diéu chinh ciing nhu thuc
té ap dung nhiéu hon thay vi dua Viét Nam Ién trudc.

Tai liéu tham khao: liéu c6 thé bo sung céc tai liéu
mang tinh hoc thuat va trich dan cao hon nhu sach, bai
viét hoc thuat thay vi cac quan diém dugc dang trén cac
béo dién tur.

2. Vé noi dung

Néu dugc nén cé thém nhirng phéan tich cu thé, chi
tiet hon tham chi la cac minh chirng nham lam r6 tiéu chi
“trong tu téi mirc gady nham lan” tai muc 1.1.3.
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Day la mot van dé kha hay va mdi mé tai Viét Nam.
Tuy nhién, logic trinh bay cua nhém chua hiéu qua. Nén
nghién ctru dé ba tri lai theo cac y chinh:

+ Nhan hiéu cé nguy co gay nham lan la gi, céc tiéu
chi xdc dinh (dua trén kinh nghiém phép luat cua céc
qudc gia trén thé gidi).

+ Viéc bao ho nhan hiéu tuong tu gady nham lan dugc
thuc hién nhu thé nao (diéu kién, cach thire) tir dé lam
rd ¥ nghia ciing nhu ndi dung can cé cta thoa thuan
cling ton tai.

+ Dua trén kinh nghiém cua cdc qudc gia phat trién
v@i cac ndi dung da phan tich néu trén nham dé xuat xay
dung tiéu chi xac dinh rd rang hon vé nhan hiéu tuong tu
gay nham lan theo quy dinh cla phép luat Viét Nam. Cé
nhu vay thi viéc dat ra yéu cdu bo sung Diéu X vao Luat
Sa hiru tri tué cia nhom tac gia mai co tinh thuyét phuc.

* Luat su: Pham Thi Thoa - Cong ty Luat TNHH Apolat
Legal

1. Vé phuong phap nghién ctru

Bai viét co phuong phap nghién ctru tot, dac biét la
viéc so sanh phap luat dé lam rd van dé dudi cac cach
tiép can khac nhau cla moi nudc mang lai gia tri cao
cho bai viét.

2. V@ hinh thire

Méc du bai viét ¢ dung lurgng Idn nhung b cuc dugc
cac noi dung chinh dugce phan bd hap ly, dé hiéu.

3. Vé néi dung

- Uu diém

Mirc do dau tu nghién clru cia nhém téc gia cho
bai viét |a rat cao, diéu nay thé hién rd trong khoi lugng
thong tin, cdc phan tich déng gia trong bai viét. Ngoai
ra, trong boi canh van dé dang ky nhan hiéu mang déc
tinh quoc gia rat Ion (du rang vé nguyén tac chung céac
nudc co thé cling dong thuan vé cac nguyén tac co ban),
chlng toi dénh gid cao cach tiép can so sanh phap luat
nhung ciing di kém rat rd vai thuc tién ap dung cua van
dé st dung Thoa thuan Cing ton tai hay Thu Chap thuéan
dé vurgt qua tir choi bao ho nhan hiéu do trong tu gay
nham lan véi nhan hiéu khac & tirng nudc, va ca Viét
Nam.

- Diém can cai thién

Méc di nhoém tac gia cé phan tich lién quan dén quy
dinh va han ché cua phap luat Viét Nam va thuc tién ap
dung hiéu tai cta Cuc S& hiru Tri tué Viét Nam vé gia tri
cua Thoa thuan Cung ton tai va Thue Chap thuén trong
viéc vurgt qua tir choi dang ky nhan hiéu, ching toi cho
rang cdc phan tich vé thuc tién ap dung tai Viét Nam nén
dugce dao sau chi tiét hon.
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Kinh da trong |

CHINH SACH KHONG CHO PHEP KIEM TRA HANG HOA
TRUGC KHI THANH TOAN CUA MQT SO SAN THUONG MAI DIEN TU
TAI VIET NAM - THUC TRANG VA KIEN NGHI

Tan Truc Hanh Doan,
Sinh vién K18501, Truong Dai hoc Kinh té - Luat, PHQG Tp.HCM

Tir dau ndm 2019, chinh sach cua mét s6 san Thuong mai dién tu (TMDT) tai Viét Nam nhu Lazada, Shopee
vé viéc chinh thirc khong ho tro “dong kiém” da khién nhiéu khach hang hoang mang. N6i cach khac, chinh sach
do cdc san thuong mai dién tur nay don phuong ban hanh chi cho phép bén mua ma kién hang sau khi da thanh
todn chu khéng cho phép ngudi mua kiém tra hang trude khi thanh toan nhu trude day. Bai viét sau ddy sé phan
tich vé chinh sdch nay, lam ré nhiing rui ro tiém an bén trong dé, dac biét la vé mat phap ly, tir do dua ra nhirng
de xuat dé diéu chinh lai chinh sach cho pht hop vdi quy dinh phap luét.

Tir khoa: san thuong mai dién tu, dich vu giao nhan, kiém tra hang hod thuc té, long tin khach hang

Since early 2019, the new policy of some e-commerce marketplaces in Vietnam such as Lazada and Shopee
that officially has not allowed customers to check the status of delivered products before making payment has
made many customers confused. In other words, the policy unilaterally issued by these e-commerce marketplac-
es allows buyers to unbox the package only after the bill is already paid instead of allowing buyers to check the
goods regardless of the payment as before. This article will analyze this policy, highlight several underlying legal
risks, and then set out some recommendations to adjust this policy.

Keywords: e-commerce, trading services, inspection rights, brand trust

1. Tong quan vé viéc kiem tra
hang hoa khi mua hang truc tuyén
va cac quy dinh phap luat lién
quan

1.1. Khai quat vé mua sam trong
thuong mai dién tur

Xét theo nghia rong, Luat mau
vé Thuong mai dién to UNCITRAL’
da dinh nghia thuong mai dién tar
(TMDT) la viéc trao dai thong tin
thuong mai thong qua cac phuong
tien dién t* ma khong can phai
in ra gidy trong toan bd qua trinh
giao dich. 0 nghia hep, WTO da liét
ké TMDT bao gom “viéc san xuat,
phan phoi, tiép thi, ban hang hoac
chuyén giao hang hda, dich vu
bang phuong tién dién ta."

Co thé hiéu, cac hoat dong
thuong mai tryc tuyén da hinh
thanh nén TMBT va nd ngay cang
phat trien nhiéu mo hinh két ndi
cac ben.? Trong do, mo hinh B2C
(Business to Customer) - mua ban
le gitra doanh nghiép va ngui tiéu
dung - dugec wva chuong tai Viét
Nam boi noé dap (rng nhu cau mua
sam hang hoa ¢ moi nquoi.* Dién
hinh cho B2C la cac san TMDT tiép
can ngudi dung qua website va cac
irng dung; cho phép cac thuong
nhan, t6 chiic, ca nhan (khong phai
la chi so hiru website clua san
TMDT) trung bay, mua ban hang
hoa, dich vu trén website dé. O Viét
Nam hién nay, co cac san TMBDT
noi bat nhu Lazada, Shopee, Tiki...

va ching phai dugc dang ky hoat
dong vdi Bo Cong thuong theo quy
dinh.® Nhin chung, mo6 hinh B2C ¢
cac san TMDT tai Viét Nam can su
phoi hop gilra san TMDT, bén ban
lé, bén van chuyén/giao nhan, bén
mua (ngudi tiéu dung).

Bai viét nay chi dé cap dén khau
nhan hang va kiém tra hang hoa
cua bén mua la nguai tiéu dung khi
mua sam tai san TMDT.

1.2. Phuong thirc kiém hang,
thanh toan COD khi mua sam truc
tuyén tai Viét Nam va quy dinh
phap luat diéu chinh

1.2.1. Dong kiém

Dong kiém la dich vu qilp céc
bén clng kiém tra noi dung van

T UNCITRAL Model Law on Electronic Commerce cia Uy ban Lién hop qudc vé Luat Thuong mai quic t& nim 1996

2 World Trade Organization, 'Electronic commerce’, <https://www.wto.org/english/tratop_e/ecom_e/ecom_e.htm> truy cap ngay 6/3/2020

*Yuan Sun, Shuyue Fang va Yujong Hwang, 15/6/2019, ‘Investigating Privacy and Information Disclosure Behavior in Social Electronic Commerce’, 01
*EVEN, research report, 2018, 'E-commerce industry Vietnam’, 16
*Bo Cong Thuong xac nhan dang ky thanh lap website, san TMDT tai Diéu 55 va 58 Nghi dinh 52/3013/ NP - CP vé Thuong mai dién tir
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don® khi nhan buu gui (gitra nhan
vién nhan va bén ban hang), va khi
phat buu gui (gira nhan vién phat
va bén mua). Bién ban déng kiém
thuong dugc lap thanh nhiéu ban
dé cac bén xac nhan trong qua
trinh khai thac van don vd&i noi
dung thuong dé cap dén sé luong,
chung loai, tinh trang bén ngoai
cua hang hoa. Khi bén mua dong
kiém vGi bén phat hang thay hang
hod sai sot, hu hong thi cé quyén
tir chéi nhan hang trude khi thanh
toan, cac bén xac nhan tinh trang
hang hoa trong bién ban.

1.2.2. COD (Cash On Delivery)

Cash On Delivery thudng dugc
goi la dich vu “thanh toan khi nhan
hang”, bén giao hang sé kiem chirc
nang thu ho so tién cua khéach roi
chuyén so tién nay vé cho bén
ban sau khi da trir khoan phi van
chuyén, phi thu hg néu cé.

Thong thuong, ngudi mua hang
khi dat hang online chon phuong
thirc tra tien COD kém thoa thuan
két hop vdi dong kiém hodc kiém
tra hang trude dé ho dugc quyén
thanh todn cho bén giao hang chi
sau khi nhan va kiém hang hoa
cua minh. Muc dich cua dich vu
COD cho phép kiém hang trudc
khi thanh toan la khién khach
hang co dugce su an tam’ va nhiéu
ngudi van san sang tra tién cho
dich vu nay.®

Tuy nhién, COD, dong kiém lai
dem dén mot so rui ro cho san
TMDT va bén ban:

- Bén ban khong truc tiép nhan
tien tr bén mua. Tién duoc bén

van chuyén thu ho sé tam gilr
trude khi chuyén vé bén ban. Bén
bén phai gilr van don dé tranh cac
sur cd phét sinh cho dén khi nhan
lai tién hang.

- Van dé dam bao chat luong
hang hoa sau khi khach hang kiém
fra.

- Khach hang tr chdi nhan hang
hodc khong chiu ra nhan hang.
Trong truong hgp nay, bén ban
phai chiu phi van chuyén hai chiéu
dé kién hang hoan vé.

Ngoai hai phuong thirc kiém tra
hang hoa co ban ké trén, con ton
tai nhiéu cach phan loai va tén goi
cua hinh thirc kiém tra hang khac,
vi du nhu kiém tra thuc té hang
héa (Physical inspection)...

Hién nay, nén tang phap ly quan
trong cho TMDT d¢ la Bo luat Dan
sy (BLDS) 2015, Luat Thuong
mai 2005 va Luat Giao dich dién
tor 2005. Bén canh do, hoat dong
TMDT con chiu su diéu chinh déc
biét cua Nghi dinh 52/2013-ND-
CP? Luat Cong nghé thong tin nam
2006; Luat Vien thong nam 2009;
Luat Bao vé nguoi tiéu dung nam
2010 (LBVQLNTD 2010); Lut Buu
chinh ndm 2010; Luat Quang céo
nam 2012; Luat Dau tu nam 2014;
Luat Canh tranh nam 2018. Ngoai
ra, dé@ hudng dan, quan ly hoat
dong TMDT cu thé con cé cac Nghi
dinh, Thong tu lién quan.

Viéc giao nhan va kiém tra hang
hoa khi mua sam la nhirng khau
thuoc hoat dong thuong mai, vi
vay nd ciing thugc pham vi diéu

chinh ctia hé thong van ban phap
luat tréen.

2. Thuc trang viec khong cho
phép kiem tra hang hoa cua bén
mua trudc khi thanh toan

Tr ngay 15/3/2019 Lazada
ap dung chinh sach "Khong ho
trg dong kiém khi nhan hang.
' Nguoi mua chi cd quyén mo
kien hang sau khi da thanh toan
day du cho bén giao hang. Trudc
khi thanh todn néu phéat hién
kién hang coé dau hiéu mép méo,
khong con nguyen ven hoac sai
thong tin nguoi nhan, nguoi mua
c6 quyén tir chdi nhan hang. Néu
sau khi da nhan hang va thanh
toan, nguoi mua cé thé chon doi
tra hang hay khiéu nai theo quy
trinh ctia Lazada roi chd phan hoi
tir bén bén hay két qua giai quyét
khiéu nai tir san TMDT nay. Laza-
da sé bao vé quyén lgi khach hang
bang cédch khong tinh chi phi van
chuyén do doi tra vdi ngudi mua.
Tuong tu, Shopee “khdng cho
nguoi nhan kiém tra hang trudc
khi thanh todn (Thanh toan tin
dung hoac Thanh toan khi nhan
hang)” ' ma chi cho phép khéch
hang kiém tra cdc yéu td bén
ngoai cUa goi hang dé quyét dinh
nhan hay tir chdi nhan hang.

Dai dien cac san TMDT ndi trén
da ly giai vé su thay ddi nay. Ong
Tran Tuan Anh - giam doc diéu
hanh Shopee Viét Nam cho biét
dong kiém la dich vu gia tdng. Da
phan chi phi nay sé do bén ban
chiu.'? Trong khi dé, dai dién phia

¢ Van don (bill of lading) 12 mdt loai chirng tir van tai, bién nhan do bén van chuyén ky phat sau khi hang hoa da tiép nhan hang hod, chuan bi chuyén

cha. C6 nhiéu dang van don cho moi phuong thire chuyén cho: hang khong, duong bién, duong tau...

? Tran Thanh Tuyén (9/11/2019), ‘On the factors affecting the development of e-commerce in Vietnam: Case study of Lazada, Shopee, and Tiki',
International Journal of Advanced and Applied Sciences, 51
® Theo bao cdo vé thi trudng thu’u‘ng mai dién tir Viét Nam cong b vao cudi nam 2018 cua cong ty nghiﬁn ctru thi trurong Q&Me, tién mat van la
phirong thire thanh todn chi dao cla nguidi Viét khi mua sam truce tuyén vai 80% ngudi duoc hoi cho bigt sir dung hinh thire thanh todn COD - tra tién
khi nhan hang Enn cac hinh thirc khac nhu thanh todn qua the ngan hang vi dién tur, chuyén khoan chi chiém lan luot 8%, 6% va 5%. <https:/fwww,

: thl -j‘mh 22/2013 ngayr 16#05!2013 clia Ehmh phu vé Thl.rn‘ngmal ﬂlen tr

10 piéu khoan str dung cua Lazada, <htips.//www.lazada. vn/terms-of-use/> truy cap ngay 6/3/2020
"' Chinh sach véan chuyén Shopee, <https://shopee.vn/docs/3606> truy cap ngay 20/3/2020

2 Trao ddi tai hii thao ‘Bao vé ngudi tiéu ding trong thurong mai dién t', TRHCM, Bdo Tudi treé (25/4/2019) <htips://tuoitre.vn/bo-quyen-kiem-tra-truoc-

khi-nhan-hang-ai-bao-ve-nguoi-mua-sam-online-20190426084249049.htm> truy cap ngay 6/3/2020
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Lazada cho rang chinh sach nay
nham giam bdt dp luc cho bén
van chuyén, vi nguoi giao hang
khong du kinh nghiém dé cung
cap day du thong tin vé hang hoa
do d6 khong thé goi la dong kiém
voi khach hang.™

Véi su thay doi nay, theo bao
cdo cua Nielsen vé chi so NPS™
tr thang 10/2019 dén thang
1/2020, mirc do hai long cua
khach hang trén cac san TMDT
o Viét Nam co su bién dong. Chi
50% khach hang hai long vdi chat
lrong dich vu cua Lazada va cé
dén 19% bay to phan nan. Diéu
nay da ddy chi so NPS Lazada
xuéng mic 31. Bén canh do,
Shopee van gir dugc so khach
hang hai long nhung lugng phan
nan lai ngay mot tang.” Tham
chi, s6 lugng nguoi tiéu dung
khiéu nai dén Cuc Canh tranh
va Bao vé ngudi tiéu ding, BO
Cong thuong vé chinh sach ciing
nhu chat lugng san phdm khong
ding nhur quang cdo cula Lazada
ngay mot tang khién Cuc nay phai
dua ra nhitng khuyén céo véi céc
ngudi dung.'® C6 thé thay chinh
sach hién nay cua Lazada hay
Shopee da khong tao ra dugc su
hai long noi ngudi dung. Diéu nay
ciing khién cho mot so nha ban
hang chua kip tao dung thuong
hiéu vitng chac trén san TMDT,
van hay thu hit khach hang bang
ché do COD - dong kiém trd nén
bi dong hon trudc.

3. Nhimg rui ro phap ly trong
chinh sach khong cho phép bén
mua kiém tra hang hoa trudc khi
thanh toan

3.1. Viec san TMDT don
phuong ra chinh sich dimg ho
tro dong kiém co dau hiéu vi pham
quy dinh phap luat hop dong

3.1.1 Viec don phuong dua ra
chinh sach diéu chinh giao dich di
nguoc lai tinh than tu do y chi'trong
phap luat vé hop dong, thuong mai

Doi vai khach hang lua chon
mua sam tryc tuyén, ho da chap
nhan danh cugc nhiéu hon vi moi
truvong thuong mai dién tr cung
cap rat it co hoi dé xac minh chat
lugng hang hoa.” Cu thé, khach
hang mua sam tryc tuyén da phai
doi mat vai nhiéu rai ro hon phuong
thirc truyén thong nhu rti ro cam
nhéan doi vai san pham hodc dich
vy, rui ro cam nhan trong bai canh
giao dich truc tuyén. Vi vay, khdch

hang ¢ thi trudng nay dang ¢ thé

yéu do thiéu théng tin trong giao
dich so vai cac ben con lai. Theo
ly thuyét thi viéc bao vé quyén lgi
ngudi tiéu dung khi mua sam truc
tuyén cang phai dugc theo doi sat
sao.

Trong hé thong phap luat nudc
ta vé thuong mai, tinh than tu
do, tr nguyén cua cac chd thé
tham gia giao dich luén dugc dat
len hang dau.”® Riéng linh vuc
thuong mai dién tir, Diéu 26.1 Nghi
dinh 52/2013/ND-CP da dé cap:
“Cac chu thé tham gia hoat dong
thuong mai dién tr co quyén tu do
thoa thuan khong trai véi quy dinh

cua phap luat dé xac lap quyén va
nghia vu cua tirng bén trong giao
dich. Thoa thuan nay la cén ctr dé
giai quyét cac tranh chap phat sinh
trong qua trinh giao dich.”

Tuy nhién, véi dac diém céc
chinh sach cua san TMDT la diéu
kién giao dich chung,' khach mua
hang sé khong co co hdi dugc thoa
thuan hay stra dai cdc diéu khoan
trong chinh sach ma céac san da
ban hanh, diéu khach hang cd thé
lam la tu thoa thuan véi nguoi ban.
Chap nhan tham gia giao dich dong
nghia vdi viéc bén mua phai chiu
tu giéi han quyén du ban than cé
muon hay khong dé dat dugc muc
dich giao két. Cu thé bén mua phai
tuan theo phuong thic kiém tra
hang do san TMDT dat ra du day
thudc nhu cau va quyén lgi cua ho.
Nguoc lai, bén mua mudn dam bao
quyén lgi cua minh thi phai tim noi
ban khac ngoai san TMBDT do trong
boi canh hién nay lai c6 nhiéu san
TMDT dong loat thuc hién chinh
sach dirng kiém hang nay. Trong
khi do, san TMDT xur ly khao sat y
kién cua khéach hang dé cai thién
chinh sach co thé can bang mong
muon véi bén mua con mang tinh
hinh thirc la cha yéu, tham chi dién
ra con it, khién cho khach hang kho
co thé |én tiéng thoa thuan. Trudng
hop nhu vy, du van ton tai yéu td
“thuan mua vira ban” tirc tinh than
tr nguyén cua bén mua khi tham
gia giao dich; nhung suy cho clng
su tu nguyén nay mang tinh chat
khién cuong cho khong dem lai
su tur do vé mat y chi khi bén mua
khong co nhiéu su lua chon mang
tinh thay thé. Diéu nay khong chi

1 Trung tam tin tirc HT'!.I’E# 26/4/2019, 'Lazada khnng cho kiém tra trurde khi nhan hang cé lam khd ngudi mua?, <https://viv.vn/kinh-te/lazada-khong-

4.him>, truy cap ngay 6/3/2020

” IIZlhl 50 MF*E Met Prnmﬂter Scnre danh gla su' hal Inng cla kha[:h hang dé do lrdng kha nang khach hang co thé gidi thiéu doanh nghiép vdi ngui
khac. Chia khoa dé dat duroc NPS cao 13 cd s6 lrong ngudi quang ba (danh gid 9-10 diém cho doanh nghiép) nhigu hon ngudi phan nan (danh gia 0-6

diém)

3'1/3 ngudi mua hang true tuyén Viét Nam chua hai long vé dich vu’, Bdo Xay dung <https:/baoxaydung.com.vn/13-nguoi-mua-hang-fruc-tuyen-viet-
nam-chua-hai-long-ve-dich-vu-273321.html>, truy cép ngay 10/3/2020
'® Binh An (08/09/2019), 'Khuyén cdo khach hang than trong khi mua hang qua san thuong mai dién tr, <https://thanhtra.com.vn/kinh-te/thi-truong/
Khuyen-cao-khach-hang-than-trong-khi-mua-hang-qua-san-thuong-mai-dien-tu-153679.himl=> truy cap ngay 15/3/2020

'7 Lee Dongwon, Park Jinsoo, Ahn JoongHo (12/2001), ‘'On the Explanation of Factors Affecting E-=Commerce Adoption’, 110

'8 | uat Thurong mai 2005, Digu 11 vé Nguyén tac tu do, tv nguyén thoa thuén trong hoat dong thuong mai

' Pigu kién giao dich chung 1 nhirng diéu khoan dn dinh do mét bén cong bé dé ap dung chung cho bén dugc dé nghi giao két hop déng; néu bén duoc
dé nghi chap nhan giao két hop déng thi coi nhu chap nhan cac diéu khoan nay. Diéu kién nay duoc sinh ra dé phuc vu cho nhiéu giao dich cd tinh chat

giong nhau, tiét kiém ngudn luc khi soan thao
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day khach hang vao thé kho, con
kéo theo yéu 16 tu do thoa thuan
ma cac nha |ap phdap mong mudn
ciling sé khong dugc dam bao. Tir
dé dan dén bén mua bi thiéu can
clr bao vé quyén lgi ciia minh khi
dén khau giai quyét céc tranh chap
phat sinh trong giao dich.

3.1.2. Vi pham nguyén tac xdc
dinh nghia vu vé bao vé quyén lgi
nguoi tiéu dung trong hoat dong
TMDT

Diéu 9.1 Luat Bao vé quyén lgi
ngudi tiéu dung 2010 (LBVQLNTD)
quy dinh vé nghia vu cla ngudi
tiéu dung, trong do nguoi tiéu dung
phai “Kiém tra hang hoa trudc khi
nhan”.

Ngoai ra, phap luat Viet Nam
cling da co quy dinh cu thé cho
phép bén mua dugc kiém tra hang
hoa trudc khi thanh toan theo Diéu
44 va Diéu 55 Luat Thuong mai
2005. Theo Diéu 44, néu cac bén
¢06 thoa thuan dé bén mua hodc dai
dién cua bén mua tién hanh kiém
tra hang hoa trude khi giao hang
thi “bén bén phai bao dam cho bén
mua hodc dai dién cua bén mua
co diéu kién tién hanh viéc kiém
tra"; truong hgp hop dong cé quy
dinh vé viéc van chuyén hang hoa
thi “viéc kiém tra hang hoa co thé
dugc hoan lai cho t6i khi hang hoa
dugc chuyén téi dia diém dén”.
Sau ciing, Diéu 55.2 quy dinh “bén
mua khong ¢6 nghia vu thanh toan
cho dén khi co thé kiém tra xong
hang hoa trong truong hgp cd
thoa thuan theo quy dinh tai Diéu
44 cua Luat nay." Viéc san TMDT
don phuang huy bo ho trg kiém tra
hang trudc khi thanh toan da tudc
di viec thuc hién nghia vu va ciing

la quyén lgi chinh ddng cua nquoi
tieu dung dugc quy dinh trong
phap luat.

Theo khuyén nghi tlr cac san
TMDT, trong qud trinh giao dich
bén mua chi con hai su lua chon:
(i) dong y tra tién roi doi tra san
pham/khiéu nai sau néu hang
khong ding quang cdo; (ii) tir chai
nhan hang va tim kiém san TMDT
khac.

Vé hinh thic thi khach hang
van c6 hai su lua chon, nhung vé
ban chat thi khong mot lua chon
nao thé hién y chi cta ho khi tham
gia giao dich la tra tién cho ding
mon hang minh mong mudn va
tiét kiém cac khoan chi phi so voi
mua hang truyén thang. Co thé bén
mua chdp nhan thanh toan réi mai
kiém hang véi hy vong kién hang
sé khong xuat hién sai sot nao.?
Truong hop con lai bén mua tir
chai nhan hang khi chi trong vao
vo bén ngoai cua kién hang co dau
hiéu mép méo theo khuyén nghi
cua cac san TMDT, ma danh phai
chap nhan bo di thoi gian cho hang
clng co hoi von cé thé mua mon
hang nay tir nha phan phdi khac.
Vi vay, diéu khoan mgi nay da day
bén mua dén tinh thé budc phai
lra chon tiép tuc tham gia hay huy
bo giao dich do thiéu thong tin vé
kién hang.

Dudng nhu dang c6 su bat can
xtrng vé quyén lgi gilra cac bén
trong giao dich, khi ma nguai tieu
dung phai tra tién trude trong khi
phia san TMDT khong cung cap
thong tin thuc té vé kién hang.
Lua chon kiém tra hang trudc roi
thanh toan co thé giai quyét thac
mac cua ngudi tiéu ding, phu hgp

vGi quy dinh phap luat nhung lai
khong dugc thuc hién khi chinh
sach ngung dong kiém dat ra.

3.2. Rui ro lién quan dén chat
lirong hang hod va déi tra, khiéu nai

Thuc té, san TMDT khong thé
kiem soat dugc hét chat lugng
hang hoa ma bén ban giao cho bén
mua,” két hgp vai cac diéu khoan
mot chiéu da tao ra su khong cong
bang doi voi khach hang tham gia
vao thi trudng nay.

Thong tin vé kién hang bi che
lap cung vai chinh sach khiéu nai,
doi tra hang tir cdc san TMDT van
con rudm ra co thé khién bén ban
giao hang vdi chat lugng khong
ding nhu quang cdo. Bén canh do,
van dé bao quan chat lugng hang
hoa giao cho bén mua khong chi
dirng lai & bén ban ma con phu
thugc vao qua trinh van chuyén.
Diéu nay lam nay sinh lo ngai rang
chinh sach dirng ho trg dong kiém
dang vo tinh tao co hoi dé bén ban
hoac bén van chuyén khong chd
trong vao chat luong trudc khi
giao chung cho bén mua.

Mat khac theo chinh sach mai
thi khach mua khong dugc xem
hang; néu nguoi mua mudn tra
hang thi phai chiu ton thoi gian,
cong sirc lam theo quy trinh cua
san TMDT d6.2 % Mot diém can
luu y, khach hang ¢ Lazada chi
dugc ap dung chinh sach dai tra,
hoan tién doi voi cac san pham
Dién t, Thiét bi vien thong néu két
qua kiém tra ghi nhan san pham co
tlr ba “diém chét” trg 1én do loi ky
thuat. DGi vai san pham thanh ly va
hang qua tang kéem theo san pham
thi khach hang sé khong dugc ap

2 Duong Anh Son, Hoang Vinh Long, ‘Thir ban vé ban chat cua hop dong dudi goc do kinh t& hoc’, Nha nirde va Phap luat 2013 so 2, 64

2 Hién tai Lazada dang trién khai lop hoc cho céc nha ban hang, tuy nhién bd phéan duyét ndi dung cua Lazada khing cd trach nhiém kiém tra chat lrong
san pham ciing nhu viéc san pham co vi pham quyén sd hiru tri tué hay khong vi nha ban hang da phai cam két vdi san TMDT nay vé cac ndi dung daé.

Chét lrong hang hoa tai day chi duoc kiem nghlem thong qua khao sét va bao cdo tir phia khach hang. Theo Bo phén ho trg doi tac (PSC) Lazada Seller

Cent{-:-r {223’53’201?} [}uy dinh va chinh sach cua Lazada vE cha1 Il_mng hang hoa', <htips://lazadavnpsc.zendesk.com/he/vi/articles/115007537567-
: -nh-va-chi- ; %B0%C6%A1-ng-ha-ng-ho-a> truy cap ngay 8/3/2020

a Ehmh sar:.h tra hang!hnan tlen Shnpee ﬂhttns f;’hefn shuDEE vn;’vnﬁs!artlcleﬂ%m%ﬁdl -ph%E1%BA%AII-1%C3%A0mM-g%C3%AC-khi-mu%E1%BB%91n-

tr%E1%BA%A3-h%C3%A0Ng-ho%C3%A0n-1i%ET1%BB%81n-1542942531175> truy cap ngay 15/3/2020

Z Chinh sach Dai Tra hang, Lazada, <https://www.lazada.vn/chinh-sach-doi-tra-hang/> truy cap ngay 15/3/2020
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dung chinh sach nay.?* Phan rdi
ro dang nghiéng vé phia bén mua
nhiéu hon - néu ho lua chon nhan
hang khi khong dugc kiém tra - do
khong phai san pham khong dat
chat lugng nao ciing la doi tuong
cua chinh sach dai tra.

Tuy nhién, néu yéu cau doi tra/
hoan tién cua khach hang dugc
chap nhan, thi nha ban hang phai
chiu mat mat khoang thai gian: co
két qua giai quyét yéu cau/khiéu
nai tir san TMDT, khoi dong lai chu
ky giao nhan hang dé hang trg vé
noi ban. Trong khi dé néu khach
mua dugc kiém tra hang va cé co
sd chac chan dé tur chai kién hang
trude khi thanh toan thi cac ben
sé tiét kiem dugc chi phi thoi gian
hon. Rui ro nay cang trg thanh
ganh nang vdi nhitng bén bén ¢
nudc ngoai.”

Viéc tir bo phuong thirc kiém
tra hang trudc thanh toan trudce
mat giip san TMDT va bén van
chuyén giam di mot khau trong
qua trinh. Tuy vay, khong thé vi
quyén lgi mot bén ma day rdi ro
cho bén con lai; khién bén mua vi
thiéu thong tin, khong duoc thoa
thuan ma phai chon nhirng céach
giai quyét khong déng cé nhu
tr canh giac hoac chon phuong
thirc mua hang khac, dac biét la
nhirng llic nhiéu nguoi han ché ra
ngoai nhu dgt chiu tac dong cua
dich Covid-19. Trong khi von di,
san TMDT sinh ra nham dem dén
ngu i dung su tién nghi, cam giac
dugc ho trg tot nhat. Vi vay, diéu
can lam la cac san TMDT nén cé
thoa thuan vé van dé nay va cédc
quy dinh phap luat chat ché hon.

2% Chinh sach Dai Tra hang, Lazada (n 21)

4. Mot so kién nghi
4.1. Ve phia san TMPT

4.1.1. Tao co hoéi dé can bang
mong muén cac bén trong giao dich

Thuc chat, san TMDT tao khong
gian trén mang gilp két noi cac
bén quan trong |a bén mua - bén
ban, thic day giao dich gilta ho.
Vi vay, nd can ton trong lya chon
cua hai bén, tuan theo quy dinh
phap luat; khong thé tu can thiép
sau vao qua trinh giao dich khién
khach hang mat long tin ¢ TMDT
noi chung.

Phuong én ma tac gia dua ra
rang cac san TMDT nén tao mot
muc cho phép mo6i ngudoi ban tu
lra chon co cho bén mua dugc
kiém tra hang trudc khi thanh toan
hay khong, ngudi mua sé cédn cu
vao thong tin nay dé chon bén ban
va phuong thire kiem hang. Tat ca
lua chon phai dugc hién thi ro khi
giao két. Diéu nay sé gilp bén ban
va bén mua diéu khién dugc qua
trinh giao dich theo mong mudn
cua minh.

4.1.2. Tham khao kinh nghiém

Tham khao cac san TMDT khéc
trén thé gidi, dé co thé khién khach
hang chuyén tir COD sang thanh
toan dién tlr thi mot trong nhirng
bai todn ma san phai giai quyét doé
chinh la viéc tao long tin noi khach
hang:2

- Quan trong nhat van la dam
bao tinh xac thuc va trung lap.
San TMDT can chung tay cai thién
chat lvgng hang hoa tuong xing
v0i |0i quang cdo, xac minh thong
tin nha ban hang; thay vi quy hét
trach nhiém cho ngudi ban trong

khi nguoi mua sam online da hoan
toan dua vao thong tin duge cung
cap trén trang web. Dé thuc hién
diéu nay can phai c6 mot hé thong
hoac thuat toan giai quyét khiéu
nai cia khach hang vé san pham
nhanh chong hon.” Hé thong kiém
soat danh gia nhanh chong hién
nay co thé tham khao & linh vuc
nha hang - khach san, vi du nhu
TripAdvisory, cach tinh Kappa...?®

- Tham khao tinh than TMDT
trong nén kinh té chuyén doi cua
Trung Quadc. Nguoi dan ¢ day tirng
rat xa la voi Internet, vi thé cac san
TMDT da nam bat tam ly khach
hang két hop vai vach ro [0 trinh,
minh bach hoa.? Gilp khach hang
hieu duoc muc tiéu cua chinh sach
nham huéng dén moi truong thanh
toan dién tur tién lgi hay ly do khac
thay vi ngung ho trg dong kiém do
khong du kha néng tai chinh, quan
ly.

- Cai thién céac chinh sach doi
tra, hoan tién dé chang tro nén gon
nhe hon, két hgp giai thich doi voi
nhirng mat hang khong duogc ap
dung chinh sach nay.

- Cai thién dich vu nhu cham soc
khach hang, bao mat thong tin.*

4.2. Kién nghi hoan thién quy
dinh phap luat vé chinh sach san
TMDT

San TMDT |a noi dién ra rat
nhiéu giao dich, vi thé chinh sach
cua moi san nén la diéu dugc phap
ludt quan tam hang dau dé moi
giao dich bén trong né duogc thuc
hien tron tru, nhanh gon hon. Noi
cach khac, chinh séch, diéu khoan
ban hang, giao nhan, doi tra cua
cac san TMDT néen dugc xem nhu

2 Minh Chi, 2019, Tac dung nguoc khi san TMDT khong cho kiém hang trudc?, <https.//www.thesaigontimes.yn/288237/Tac-dung-nguoc-khi-san-
IMDT-khong-cho-kiem-hang-truoc?. htmi> truy cap ngay 15/3/2020
% D. Harrison McKnight and Norman L. Chervany (2001), "What Trust Means in E-=Commerce Customer Relationships: An Interdisciplinary Conceptual

Typology”, 36

77 John A. Rothchild (30/11/2016), "Research Handbook on Electronic Commerce Law”, 07
28 Stuart E. Levy, Soyoung Boo, Wenjing Duan (2012), “Utilizing Consumer-Generated Online Reviews in an Urban Destination to Develop a Comprehensive

Hotel Complaint Framework™, 4 - 5

¥ L& Van Huy, Rowe Frantz, Truex Duent, Huynh Minh Q (9/2012), "An empirical Study of Determinants of E-commerce Adoption in SMEs in Vietnam an

economy in transition”, 24 - 25
# Tldd, n26, 17
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la “diéu kién giao dich chung” theo
Diéu 3.6 LBVQLNTD 2010%, Diéu
406.1 BLDS 2015%* boi ching do
san TMDT don phuong dua ra va
duoc ap dung cho cac giao dich
duoc thuc hién trén nén tang cua
san TMDT do.

Hién nay, chi c6 09 loai hang
hod, dich vu phai dang ky hop
dong theo mau.** Nhirng hop
dong theo mau, diéu kién giao
dich chung khong thudc pham vi
phai dang ky sé dugc kiém soét
theo Diéu 16 Nghi dinh 99/2011/
ND-CP3* chu yéu la stra doi hay
huy bo ngi dung vi pham. Cé thé
thay, dé dam bao yéu t6 ty do
hgp dong, cac co quan quan ly
tai Viét Nam chi bat budc dang
ky doi vdi cac hgp dong theo mau
lien quan dén cac mat hang, dich
vu cu thé, mang tinh dac thu. Sé
rat khé khan néu chinh sach cua
cac san TMDT ciing phai dang ky
nhu 09 loai mat hang trén, vi san
TMBT von tap hop nhiéu giao dich
nho le nhung pham vi, sé luong
mat hang, dich vu da dang, co su
chuyén bién linh hoat.

Médc du vady van con su lya
chon khac, chinh sach cua san
TMDT nén dam bao céc nguyén
tac cua diéu kién giao dich chung
theo céc quy dinh lién quan. Diéu
nay dat ra van dé phai c6 hudng
dan rang liéu chinh sach cua
san TMDT la diéu kién giao dich

chung hay ¢ dang nao khéc, ciing
nhu cai thién quy dinh phap luat
sao cho diéu kién giao dich chung
dam bao duoc tinh can xirng gilra
cac bén trong giao dich; gitp cho
co quan quan ly c6 co so dé ap
dung khi giai quyét tranh chap, va
nguyén tac tu do hop dong theo
ly thuyét hop dong co dién that
su phat huy dugc y nghia cia né
trong cdc chinh sach nay.*

4.2.1. Han ché tinh bat céan
xtfng vé quyén va nghia vu

Pieu 406.2 Bd luat Dan sy 2015
(BLDS) da dé cap: "Diéu kién giao
dich chung phai bao dam su binh
dang gilra cac bén. Truong hop
diéu kién giao dich chung cé quy
dinh vé mien trach nhiém cula bén
dua ra diéu kién giao dich chung,
tang trach nhiém hodc loai bo
quyén lgi chinh dang cua bén kia
thi quy dinh nay khong cé hiéu
lure, trir truong hop co thoa thuan
khac." Chi tiét hon, Diéu 16.1 LB-
VQLNTD 2010 dung bien phap liét
ké cac truong hop ma diéu kién
giao dich chung sé bi vo hiéu.

Nhirng quy dinh cua Viét Nam
dam bao su cédn bang gira quyén
va nghia vu trong céc diéu kién
giao dich chung néu trén co nét
trong dong véi quy dinh cua mot
sO nudc, song quy dinh tir cédc
nudc sau day lai ngan gon, xay
dung khoang khong gian dé giai
thich luat mot cach linh hoat hon

néu xay ra tranh chap chir khong
theo phuong phap liet ké cac
treong hop vi pham. Vi n:Iu Diéu
3.1 Chi thi 93/13/EEC cua LI1.r ban
Chau Au®: “Mot dieu khoan khong
dugc thoa thuan riéng le sé bi coi
la khong cong bang néu no trai
vGi tinh than thién chi, gay ra su
bat can x(rng dang ké vé quyén
va nghia vu cua cac bén phat sinh
theo hgp dong, gay thiét hai cho
ngum tieu dung”. O day, su bat
can xirng sé dugc xem xét tuy vao
boi canh, ma tinh than thién chi
cling dong vai tro lon trong viéc
xac dinh diéu khoan cd cong bang
hay khong. Tir d6, cac tiéu chi nay
sé ho trg Toa an o cdc nudc thanh
vién trong viéc xem xét va tuyen
vo hiéu doi vai diéu khoan do theo
phu luc cua chi thi.*” Tiéu chi can
bang vé quyén va nghia vu trong
diéu khoan da duoc luat hoa chi
tiet hon trong Diéu 307.2 BLDS
Pirc®® dé xem xét diéu khoan c6
roi vao trueong hop bat hop ly hay
khong va theo Diéu 3 Dao luat vé
Piéu khoan bat binh dang trong
hop déng cua Anh¥*, dé xac dinh
diéu khoan khong cong bang trir
khi chirng minh duoc tinh hop ly
cua no.

Co thé thady, cac nha lam luat
Viét Nam da co no luc cai céch,
hoc hoi, cho ra Diéeu 406 BLDS
2015 quy dinh vé diéu kién giao
dich chung trong giao két hop
dong ma BLDS 2005 chua c6,

I LBVQLNTD 2010, Diéu 3(6): ‘Diéu kién giao dich chung la nhitng quy dinh, quy tac bén hang, cung trng dich vu do td chirc, ca nhan kinh doanh hang
héa, dich vu cong bd va ap dung ddi véi ngui tiéu dung'

32 BLDS 2015, Digu 406(1): ‘Diéu kién giao dich chung |a nhirng digu khoan én dinh do mét bén cong bé dé ap dung chung cho bén duge dé nghi giao
két hgp dong; néu bén dugc dé nghi chap nhan giao két hgp dong thi coi nhu chap nhén cac diéu khoan nay’

¥ Theo Quyét dinh 02/2012/QD-TTg dugc stra doi gan day nhat bai Quyét dinh 38/2018/QD-TTg, c6 09 loai hang hoa, dich vu phai dang ky hop dong
theo mau tai Viét Nam, gom: Cung cap dién sinh hoat; Cung cap nudc sinh hoat; Truyén hinh tra tién; Dich vu dién thoai cd dinh méat dat; Dich vu théng
tin di ddng mat dat (hinh thirc thanh toan: tra sau); Dich vu truy nhap internet; Van chuyén hanh khach dudng hang khong; Van chuyén hanh khach duéng
sat; Mua ban can ho chung cu, céac dich vu sinh hoat do don vi quan Iy khu chung cu cung cép.

* Nghi dinh 99/2011/ND-CP cua Chinh pha ban hanh ngay 27/10/2011 Quy dinh chi tiét va hudng dan thi hanh mat s6 diéu cua Luat Bao vé quyén loi
nguoi tieu ding

¥ ‘Phan quyét cia toad an vé diéu khoan khong cong bang cé thé gay mau thuan vai Iy thuyét hop dong cd dién khi nd can thiép vao nguyén tac tu do
hop dong’ theo Jeannie Paterson, ‘The Australian unfair contract terms law: the rise of substantive unfairness as a ground for review of standard form
consumer contracts, trang 937, Melbourne University Law Review, Vol. 33, No. 3, 2009

% Chi thi 93/13/EEC ban hanh ngay 5/4/1993 vé Diéu khoan khong cong bang trong hop ddng tiéu diing

7 Do Giang Nam (1/3/2015), ‘Binh luan vé cac quy dinh lién quan dén Hop ddong theo mau va Diéu kién giao dich chung trong Dy thao Bo luat Dan su
(stra doi)', <htp:/lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=208330> truy cap ngay 17/3/2020

* Bo luat Dan sy Birc (BGB), sira ddi lan cudi vao ngay 01/10/2013, <hitps://www.gesetze-im-internet.de/englisch bgh/englisch bgb.himi#p1274>
truy cap ngay 17/3/2020

¥ Unfair Contract Terms Act 1977, <http.//www.legislation.gov.uk/ukpga/1977/50> truy cap ngay 17/3/2020
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cling vdi quy dinh ¢ LBVQLNTD
2010 ciing da c6 gang bd sung
nhirng truong hop cu thé hon dé
minh hoa cho tinh binh dang vé
quyén va nghia vu cua cdc bén
trong giao dich. Tuy nhién ta
can phai lam r6 c6 hay khong su
chénh léch giira “su binh dang” &
BLDS 2015 vdi “tinh can xing vé
quyén va nghia vu” ma phap luat
cidc nudc dé cap, bang céach cu
thé hoa nguyén tac “binh dang”
trong quan hé hgp dong phi hgp
vdi nhirng dac diém phat trién cla
Viét Nam. Dat trong bdi canh hién
nay cé rat nhiéu vi pham xay ra
lam anh huang dén tinh than cua
luat, bien phap liét ke cac truong
hgp nhu Digu 16(1) LBVQLNTD d3
du dé déap ing hay chua? Ngoaira
cac diéu luat cling nén xét dén su
thién chi nhu mot yéu to thar yéu
khi xdc dinh diéu khoan cé thudc
dang khdong cong bang hay khong
dé dam bao tinh than phap luat
hop dong, bai |1 néu chi xét dén
tinh can xirng thi viéc tuyét doi, do
ludng yéu to nay la kho co thé xay
ra trong thuc té.

4.2.2. Han ché tinh bat cén
xtrng veé thong tin

Khong chi giai quyét viéc bat
can xing vé quyén va nghia vuy,
ma bai todn dam bao céan bang
thong tin giira cac bén ciing dugc
cac nha lap phap quan tam.

Pau tién, thong tin phai dugc
cong khai. Theo Diéu 18 LBVQL-
NTD 2010: “To chirc, ca nhan kinh
doanh hang hoéa, dich vu st dung
diéu kién giao dich chung cd trach
nhiém thong bao cong khai diéu
kién giao dich chung truéce khi giao
dich voi nguoi tieu dung.” Pac biét,
Diéu 406(1) BLDS 2015 nhan manh
yéu t0 cong khai, cac bén phai biét
vé diéu kién giao dich chung khi
xdc lap giao dich |a yéu céau de
diéu kién do co hiéu luc.

Thir hai, thong tin vé diéu kién

“ B0 luat Dan su Duc, n38

giao dich chung phai dam bao
dugc tinh minh bach. Phap luat
Viét Nam ciing da cé quy dinh
dé dam bao tinh cong khai, minh
bach cta hgp dong theo mau va
diéu kién giao dich chung, cu thé
& Digu 7 Nghi dinh 99/2011/ND-
CP ching phai dugc |ap thanh
van ban va phai dép (rng hai diéu
kién vé ngir nghia minh bach va
do tuong phan giira nén gidy vdi
chir hién thi. Tuy nhién trong thuc
té, du cac chinh sach, diéu khoan
cua san TMDT van nam trong céc
dudng link cé thé truy cap trén
internet dé dam bao tinh “cong
khai”, song khong phai nguoi tiéu
diing nao ciing nam dugc day du
thong tin do quy dinh con thiéu
tinh bat budc bén dua ra diéu
kién giao dich chung phai co su
chi dan, khuyén nghi dé bén con
lai nam bat duoc rang dang cé
nhitng diéu khoan nhu vay diéu
chinh giao dich cia minh. Bén
canh do, su ro rang, dé hiéu van
chua duoc thuc hién tot vé noi
dung lan hinh thire. Vi du dé bao
dam cho ndi dung dugc hién thi
ro rang, Diéu 7 Nghi dinh nay co
quy dinh: “Nén gidy va mau muc
thé hién noi dung hgp dong theo
mau va diéu kién giao dich chung
phai trong phan nhau”, nhung do
trong phan ¢ day chua cé tiéu
chuan cu thé. Mot so diéu kién
giao dich chung con chitra cac
thuat ngir toi nghia ma khong di
kém vdi viéc giai thich nhung van
chura duge nhac nhd, hay mau sac
cua diéu khoan con m& nhat gay
kho quan sat. Nguoi tiéu ding néu
mudn mua hang danh phai chap
nhan diéu kién dat ra du ho khong
hoan toan nam dugc ndi dung,
gay xam pham dén lgi ich cua ho.

Tham chiéu BLDS Dirc tai Diéu
305,% dé tao diéu kién nam bat
thong tin va han ché tinh ap dat
cua diéu khoan giao dich chung
do mot bén soan san, thi hon

ca viéc nglr nghia bat budc phai
minh bach, diéu khoan muén cé
hiéu luc trong hgp dong phai dap
i'ng cac diéu kién: i) bén dat ra
cac diéu khoan phai chi dan cho
bén kia mét cach ro rang; ii) phai
tao diéu kién dé cho bén kia cé
thé nhan biét ndi dung cua diéu
khoan modt cach chap nhan dugc,
ké ca truong hogp ngudi do bi
khuyét tat thi bén dat ra cac diéu
khoan phai co cach dé bén kia co
thé hiéu duoc noi dung do. Co the
thay, ngoai yéu t6 “cong khai”, “"noi
dung ro rang dé hiéu" giéng nhu
phap luat Viet Nam, thi BLDS Dtrc
con quan tam dén yéu to bén dat
ra diéu khoan phai giai thich, tao
diéu kién dé bén con lai co the
hiéu ro noi dung diéu khoan.

Tir do, ta can phai lam ro tinh
chat va mirc do “cong khai”®, “dé
hieu” trong diéu kién giao dich
chung quy dinh ¢ LBVQLNTD va
BLDS sao cho sat vai thuc tién.
Cong khai sé duoc trién khai theo
tiéu chi nao, nhu thé nao la dat:
cong khai la gitp bén con lai biét
dén diéu khoan khi xac lap giao
dich hay la phai dat dén muc
bén con lai nam ré noi dung diéu
khoan khi xac lap giao dich?

5. Tong ket

Kiém tra hang trude khi thanh
todn la quyén lgi cia bén mua da
duoc phap luat edng nhan nhung
lai dem dén nhirng bat |gi cho cac
bén con lai. Tuy nhién sé khong
cong bang néu san TMDT tu dong
chuyén noi lo bi hoan hang trd
thanh rui ro nhan hang kém chat
lurgng cua bén mua nham dé tho-
ai thac trach nhiém. Day la mot vi
du thuc té cho thay phap luat Viét
Nam can phai xem xét chinh séch,
diéu khoan cua san TMDT, liéu
day co phai la “diéu kién giao dich
chung” hay khong, tir d6 ho trg co
quan quan ly tré nén de dang hon
trong viec nhan dien, ap dung van
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ban quy pham phap luat diéu chinh céc chinh sach
do san TMDT don phuong dua ra.

DANH MUC TAI LIEU THAM KHAO
Van ban phap luat
1. UNCITRAL Model Law on Electronic Commerce

ctia Uy ban Lién hop qudc vé luét thuong mai quéc té
nam 1996

2. BO luat Dan su 2015
3. Luat Bao vé quyeén lgi nguoi tiéu dung 2010
4. Luat Thuong mai 2005

5. Quyét dinh 02/2012/Qb-TTg ngay 13/01/2012
cua Thu tudng Chinh phu vé Viéc ban hanh danh muc
hang hda, dich vu thiét yéu phai dang ky hgp dong
theo mau, diéu kién giao dich chung

6. Nghi dinh 99/2011/ND-CP ngay 27/10/2011 cua
Chinh pht Quy dinh chi tiét va hudng dan thi hanh mot
so diéu cua Luat Bao vé quyén lgi nguai tiéu dung

7. Nghi dinh 52/3013/ ND-CP ngay 16/05/2013
cua Chinh phu vé Thuong mai dién tur

8. Dao luat vé diédu khoan bat binh dang trong hgp
dong ndm 1977 cua Anh

9. Chi thi 93/13/EEC ban hanh ngay 5/4/1993 vé
Diéu khoan khong cong bang trong hgp dong tiéu
ding

10. Bd luat Dan sy Bic 2002 (BGB)
Sach

11. Duong Anh Son, Hoang Vinh Long, ‘Thir ban vé
ban chat cia hgp dong dudi goc do kinh té hoc’, Nha
nuwdc va Phéap luat 2013 s6 2

12. Lee Dongwon, Park Jinsoo, Ahn JoongHo
(12/2001), 'On the Explanation of Factors Affecting E
Commerce Adoption’

13. D. McKnight and Norman L. Chervany (2001),
‘What Trust Means in E-=Commerce Customer Rela-
tionships: An Interdisciplinary Conceptual Typology’

14. Jeannie Paterson, ‘The Australian unfair con-
tract terms law: the rise of substantive unfairness as
a ground for review of standard form consumer con-
tracts’, Melbourne University Law Review, Vol. 33, No.
3, 2009

15. Yuan Sun, Shuyue Fang va Yujong Hwang
(15/6/2019), ‘Investigating Privacy and Information
Disclosure Behavior in Social Electronic Commerce’

16. Lé Van Huy, Rowe Frantz, Truex Duent, Huynh
Minh Q (9/2012), ‘An empirical Study of Determinants

18 | Practice Makes Perfect

of E-commerce Adoption in SMEs in Vietnam an econ-
omy in transition’

17. Stuart E. Levy, Soyoung Boo, Wenjing Duan
(2012), ‘Utilizing Consumer-Generated Online Re-
views in an Urban Destination to Develop a Compre-
hensive Hotel Complaint Framework’

18. John A. Rothchild (30/11/2016), 'Research
Handbook on Electronic Commerce Law'

19. K Le-Nguyen, Y Guo (2016), ‘Choosing e-com-
merce strategies: Insights from eBay.vn partnership’

20. Tran Thanh Tuyén (9/11/2019), ‘On the factors
affecting the development of e-commerce in Vietnam:
Case study of Lazada, Shopee, and Tiki', International
Journal of Advanced and Applied Sciences

Nguon dién tur

21. Minh Chi (2019), ‘Tac dung ngugc khi san
TMDT khong cho kiém hang truéc?, <https:/www.
thesaigontimes.vn/288237/Tac-dung-nguoc-khi-san-
TMDT-khong-cho-kiem-hang-truoc?.html>

22. D6 Giang Nam (1/3/2015), ‘Binh ludn vé céac
quy dinh lién quan dén Hgp dong theo mau va Diéu
kién giao dich chung trong Du thao Bo luat Dan su
(stra ddi)’, <http:/lapphap.vn/Pages/tintuc/tinchiti-
et.aspx?tintucid=208330>

https://tieulun.hopto.org



Nhan xét:

* Giang vién: Phan Thi Huong Giang - Khoa Luat
Kinh té

1. Vé hinh thirc

- Uu diém

Bai viét trinh bay ro rang, mach lac, cé su két noi;
bo cuc t6t; trich dan nguon day du.

- Khuyét diém

Con viét tat trong dé muc; tén dé muc can phai
dugc thé hién ro hon (4).

2. Vé noi dung

- Uu diém

Phan tich duoc van dé mot cach sau va rong; vién
dan, so sanh va dai chiéu dugc cac quy dinh nudc
ngoai trong bai.

- Khuyét diém
Co ndi dung van chua phi hop vdi tén dé muc

(1.2.1); c6 nhirng noi dung cédn dugc phan tich thém
(1.2.1%;

Nén xem lai khi nhan dinh rang COD la phuong
thirc kiém hang; can phan tich thém vé viéc thé hién y
chi ctia ngudi tiéu dung khi mua hang trén céc trang
TMDT;

Céc giai phap chua dugc ro rang va cu thé.

3. Kien nghi tir GV phan bién

Khac phuc céc khuyét diém néu trén.

* Luat su= Pham Thi Thoa - Cong ty Luat TNHH
Apolat Legal
1. Vé phuong phap nghién ciru

Bai viét str dung phuong phap nghién clru phan
tich va tong hop la mot lua chon tot dac biét str dung
nhiéu nguén tham khao qudc té. Bai viét co sur dung
phuong phdp so sanh véi phap luat Chau Au va phap
luat Dirc nhung chua dang ké.

2. Vé hinh thirc

B0 cuc bai viét phi hop nhung chua can doi. Phan
tong quan can phan tich thém cac dinh nghia, quy
dinh phap luat Viét Nam vé San thuong mai dién tu va
kiém tra hang hoa.

3. Ve néi dung
- Uu diém

NoGi dung bai viét cho thdy su dau tu nghién ctru
cua tac gia, bao gom ca phap luat Viét Nam va nudc
ngoai. Noi dung bai viét da dua ra dugc cac thuc tién
phap ly lién quan dén chinh sach khong cho phép
kiém tra hang hoa trude khi thanh todn cua mot so
San thuong mai dién tu tai Viét Nam va mot so kién
nghi hiru ich.

- Diém can cai thién

Téc gia co nhiéu phan tich lién quan dén quy dinh
cua phap luat Viét Nam vé nguyén tac cong bang, tu
do y chi, bao vé quyén lgi nguei tiéu diing dé phan
doi chinh sach khong cho phép kiém tra hang hoé
trude khi thanh toan cua mot so San thuong mai
dién tir tai Viét Nam. Tuy nhién, van dé nay chi xoay
quanh cdc quy dinh luat chung nhu B luat Dan s,
Luat Thuong mai, Luat Bao vé ngudi tiéu diung cha
chua dugc dao sau phan tich tryc tiép tdi cac quy
dinh phép luat thuong mai dién to dugc quy dinh
chi tiét tai Nghi dinh 52/2013/ND-CP vé Thuong mai
dién tu, Thong tu 47/2014/ TT- BTC Quy dinh quan ly
website thuong mai dién tir... Dac biét, nén phan tich,
so sanh vai chinh sach cua San thuong mai dién tur
khac ¢ Viét Nam cho phép kiém tra hang hoa trudc
khi thanh toan va chinh sach kiém tra hang hoa trudc
khi thanh todn cua cdc San thuong mai dién tir I6n
nhat thé gidi nhu Amazon, Alibaba. Theo dd, so sanh
quy dinh phap luat Viét Nam véi phap luat Hoa Ki va
Trung Quadc trong truong hop nay. Véi toc do phat
trien nhanh chéng cua San thuvong mai dién tr, cac
dan chirng vé so liéu nén dugce cap nhat dén thoi gian
gan nhat dé phan anh ro hon cac van dé hién thoi va
mang tinh thuyét phuc cao hon. Bai viét sé hoan thién
hon néu nhirng kién nghi hoan thién phap luat ro rang
va cu thé lién quan tdi diéu khoan nao, quy dinh nao
va stra doi, bo sung ra sao.
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Kinh da trong | .-

HOAN THIEN PHAP LUAT VIET NAM VE HOP DONG LAO DONG_
TRONG QUAN HE GIOA NGUO1 LAI XE VA CONG TY CONG NGHE
DUGI TAC DONG CUA CUOGC CACH MANG CONG NGHIEP LAN THU TU

Dao Phuong Mai (K433520) & Hoang Khanh Linh (K433527),
Sinh vién Truong Pai hoc Luat Ha Noi

Trong béi canh cuéc cach mang céng nghiép 4.0 (Industrial Revolution 4.0 - IR 4.0), chay xe céng nghé Ia mét
cong viéc mai xuat hién. Mac du chiém mdt sé luong Idn trén thi truong lao déng, nhét la o cdc do thi lon, nhung
hién nay tai xé xe céng nghé van chua duoc coi la ngudi lao déng, méi quan hé gilra cac tai xé va céng ty cong
nghé chua dugc xdc dinh ré c6 phai quan hé lao déng hay khéng. Trén co s@ phan tich thuc tién, bai viét nay
danh gid cdc quy dinh phap luat hién hanh va dé xuat mét so giai phap hoan thién khung phap ly cua Viét Nam
vé xdc dinh quan hé lao dong, xac lap hop dong lao déng gilra cong ty va tai xé xe cong nghé.

Tir khoa: cach mang céng nghiép 4.0, chay xe cong nghé, tai xé xe céng nghé, quan hé lao déng, hop dong
lao dong

In the context of the fourth industrial revolution, “Grab driver” is a new job. Grab drivers are not currently
considered employees, although they account for a large number of the labor market, especially in big cities.
The relationship between them and technology companies is not determined to be labor relations. Based on
practical analysis, this article reviews the current legal regulations and proposes some solutions to complete
the legal framework of determining labor relations and establishing labor contracts to protect the legitimate
rights and interests of technology drivers under the influence of IR 4.0.

Keywords: the fourth industrial revolution, Grab driver, labor relation, labor contract

1. Khai quat ve IR 4.0 va nhimg
tac dong den quan hé lao dong

1.1. Khai quat vé IR 4.0

IR 4.0 |a su cai tién cong nghé
nhanh chong thong qua viéc tang
cuong st dung truyén thong di
dong va két ndi mang, tir do thic
day manh mé cac doi mdi trong
linh vuc kj thuat sd, sinh hoc va
vat Iy.! Trong bai viét Cudc cach
mang cong nghiép lan the tu, tac
gia Klaus Schwab? da khai quat
dac trung cua tirng cudc cach
mang cong nghiép. Dai vai IR 4.0,
ong nhan dinh rang: “Cach mang

Cong nghiép lan tht tu co dic
trung la viéc ddy manh phat trién
cong nghé gitip x6a mao ranh gici
gilra cdc yéu to vat chat, ky thuat
s6 va sinh hoc”.? Trong bdi canh
IR 4.0 dang dién ra manh mé trén
toan thé gidi, mot so thay doi noi
bat co thé ké tai la su xuat hién va
phét trién cua tri tué nhan tao (Al),
cong nghé ro-bot, phuong tién tu
diéu khieén,...

1.2. Nhimg tic dong dén quan
hé lao dong

Trén co so boi canh toan cau
va cua rieng Viét Nam, trong boi

canh giam st lao dong con nguoi
va tang cudng lao dong may méc,
IR 4.0 tao ra su thay doi trong luc
lrong lao dong. Ngudi lao dong
(NLD) gap thuan lgi hay khé khan
do tr dong héa phu thudc vao
nhiéu yéu t6 bao gom kj nang cua
chinh NLD va liéu rang NLD la nhan
t0 bo tro hay thay thé cho robot va
mdy méc.* ® Khai niém viéc lam va
cach xac dinh quan hé lao dong
cing nady sinh nhitng quan diém
mai. Viéc sir dung céc thiét bi di
dong v6i mirc do tiép can mang
rong rai da tao ra nhirng viéc lam
cé thé thuc hién tir xa.

' Klaus Schwab, The Fourth Industrial Revolution’ (2018) Britannica.com <hitps:.//www.britannica.com/topic/The-Fourth-Industrial-Revolution-2119734>

truy cap ngay 04/11/2020

2 Klaus Schwab - ngudi sang lap ra Dién dan kinh té thé gidi
3 Klaus Schwab, The Fourth Industrial Revolution: what it means, how to respond’ (2016) World Economic Forum 1/2016 weforum.org <https.//www,
weforum.org/agenda/2016/01/thefourth-industrial-revolution-what-it-means-and-how-tfo-respond> truy cap ngay 04/11/2020

* Lawrence F. Katz, va Robert A. Margo, ‘Technical Change and the Relative Demand for Skilled Labor: The United States in a Historical Perspective’
(2013) National Bureau of Economic Research 02/2013 nber.org < http:.//www.nber.org/books/bous12-1=> truy cap ngay 04/11/2020

* Maarten Goos, 'How the world of work is changing: a review of the evidence’' (2013) International Labour Organization Research Paper 2013 ilo.org
<https://www.ilo.org/wecmsp5/groups/public/—ed_dialogue/-—act_emp/documents/presentation/wems_582793.pdf> truy cap ngay 04/11/2020
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Trong boi canh hién nay, cong
nghé trd thanh nhan t6 khai tao va
chuyén dai viéc lam. IR 4.0 da va
dang tao ra xu hudng khién NLD
chuyén sang lam nhirng cong viéc
hoat dong trén cdc nén tang truc
tuyén. Vi du: dich vu dua dén hanh
khach, dich vu giao hang, giao d6
an, két noi thong qua viéc st dung
cac rng dung cai dat trén dién
thoai di dong (Grab, Gojek, Be,...).
Theo két qua nghién ctru cua ABI
Research, 6 thang dau nam 2019
da c6 200 triéu chuyén xe hoan
thanh théng qua cac rng dung tai
Viét Nam.®

Trong pham vi bai viét, nhom tac
gia chi dé cap dén tac dong cua
IR 4.0 tgi phap luat lao dong trong
linh vuc dich vu, cu thé |a dich vu
lai xe (6m) cong nghé. Thoi gian
gua, trén thj truong van tai hanh
khach & Viét Nam xuat hién loai
hinh chay xe “6m” st dung (ng
dung cong nghé. Tuy mdi nhung
logi hinh nay da nhanh chdng
nhan dugc sy ung ho Ién tir phia
ngudi tieu dung. Tiéu biéu phai
ké toi Grab. Sau 5 nam hién dién
tai Viet Nam, Grab da co mat ¢ 43
tinh. Vé so lugng tai xé, Grab cho
biét hang co6 190.000 doi tac tinh
dén thang 5/2019.7 Trong 6 thang
dau nam 2019, Grab da thuc hién
146 triéu cuoc xe (chiém 73% thi
phan).2 Co thé thay rang cong ty
Grab dang chirng minh vi tri thong
linh ctia minh trong thi truong. Bai
vdy, nhom tac gia nhan dinh Grab
la hinh mau tiéu biéu cho loai hinh
chay xe céng nghé va sé lya chon
Grab vagi dich vu Grabbike la doi

tuogng dé phan tich, chirng minh
co ton tai quan hé lao dong gira
cong ty cong nghé va tai xé xe
cong nghé.

Trén thuc té, trude su thay doi
dugc tao ra boi cong nghé, viéc
nhan dién loai quan hé va xac lap
loai hgp déng tuwong Ung gilra
cong ty cong nghé vgi tai xé lam
phat sinh nhiéu quan diém khac
nhau. Vé loai quan hé, co y kién
cho rang day la quan hé lao dong,
y kién khdc lai xac dinh la quan hé
dan su. Hodc veé loai hgp dong, co
quan diém cho rang cac bén xac
lap vdi nhau mot hop dong hop
tac, song ciing co quan diém nhan
dinh la hgp dong lao dong (HDLD).
Viéc nhan dién va lam ré nhirng
van dé nay la rat quan trong bai
né anh hudng truc tiép dén trach
nhiém bao dam quyén va lgi ich
hop phap cua tai x&, nhat la khi
phat sinh rui ro nghé nghiép, tai
nan lao dong,...

2. Xac dinh quan hé giira cac
cong ty cong nghé két nai dich vu
van tai va tai xé xe cong nghé

Theo nhom téc gia, “Grab” chila
mot phan mém rng dung trén dién
thoai thong minh dé két noi nguoi
c6 nhu cau di lai vdi tai xé. Vé ban
chat, cong ty Grab khong cung cap
dich vu van tai, va theo quy dinh
cua phap luat ho ciing khong du
diéu kiéen dé dugc cung cdp dich
vu nay.’ Tuy nhién, trén thuc té,
cong ty Grab khong don thuan chi
kinh doanh phan mém, ma con
dang hoat dong sang ca linh vuc
kinh doanh van tai hanh khach.

Bai |8, cong ty Grab dang truc
tiép thuc hién céc hoat dong: luu
trir, quan ly thong tin ho so cua lai
xe; ti€p nhan nhu cau cua khach,
thuc hién viéc cung cap thong tin
hai chiéu cho lai xe va khach; diéu
dong xe, quyét dinh hanh trinh cta
xe; quyét dinh gid cudc khi két
thac hanh trinh; thu phi cua lai xe,
khuyén mai cho khach hang; nhan
va giai quyét phan hoi cua khach
hang.... Vi vy, nhom tac gia nhan
dinh rang: Dich vu do cong ty Grab
cung cap tai thi truong Viét Nam
la dich vu van tai trén nén tang
phan mém rng dung Grab.

Trén thurc t€, cac tai xé xe cong
nghé hién déu dang lam viéc dudi
hinh thirc 1a doi tac doc lap cho
cdc cong ty dich vu cong nghé két
noi nguoi diung. Theo do, néu tai
xé dap irng dugc cac diéu kién cua
cong ty, cdc bén sé tién hanh giao
két hgp dong hop tac. Hop dong
nay ghi nhan thoa thuan giira céc
bén vé viéc cung dong gop tai san,
cong strc dé thuc hién cong viéc
nhat dinh, cing huong lgi va clng
chiu trach nhiém™. Cu the, cong ty
va tai xé xe cong nghé giao két hgp
dong hop tac kinh doanh vén tai.

Tuy nhién, can ct vao dinh
nghia vé HDLD quy dinh tai Diéu
13(1) B6 luat Lao dong (BLLD) ndm
2019", c6 thé hiéu khac vé quan
hé gilra cdc cong ty cong nghé két
nodi dich vu van tai va tai xé. Theo
diéu luat nay, truong hgp cac bén
giao két mot hgp dong hodc mot
thoa thuan khong phai la HBLD
nhung co thé hién cac nodi dung
vé: (1) cong viéc phai lam, (2) tién

& Viét Dirc, Lan Anh, “Grab nam 70% thi phin, co héi nao cho Go-Viet va Be? (2019) zingnew.vn <hitps://zingnews.vn/grab-nam-70-thi-phan-co-hoi-nao-
cho-go-viet-va-be-post992435 html> truy cép ngay 05/11/2020

'Tidd, n6
® Tldd, n6

® Cén cir Gidy chirng nhan déng ky doanh nghiép, Cong ty TNHH Grab 13 doanh nghiép cé von dau tu nude ngoai, hoat dong chi yéu trong linh vire cong

nghé thong tin, phat trién phan mém, bén 1&,van tai hanh khach duang b trong ndi thanh, ngoai thanh <hitps://dichvuthongtin.dkkd.gov.vn/inf/Forms/
&aﬂaﬂnﬂm&ﬂnﬂﬁuﬂhﬂﬂh truy cép ngay 19/12/2020
9 Bo luat s0 91/2015/QH13 cua Quédc hdi ban hanh ngay 24/11/2015 vé Dan su (Ba luat Dan su 2015), Diéu 504

" Bo luét 56 45/2019/QH14 cua Qudc hoi ban hanh ngay 20/11/2019 vé Lao dong cd hiéu lre tir ngay 01/01/2021 (Bé luat Lao dong 2019), Diéu 13(1)

quy dinh:

“1. Hop dong lao dong Ia sur thoa thuan gilra ngurdi lao dong va ngudi sir dung lao dong vé viéc l1am co tra cong, tién luong, diéu kién lao dong, quyén

va nghia vu cia moi bén trong quan hé lao dong.

Trurémg hop hai bén thoa thuan bang tén goi khac nhung c6 ndi dung thé hién vé viéc lam co tra cing, tién lrong va su quan ly, digu hanh, giam sét cla

maot bén thi durge coi |4 hop dong lao dong.’
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lrong va (3) sur quan ly, diéu hanh,
giam séat cua mot bén dai vdi bén
con lai thi cling dugc coi la HDLD.
Theo do6, hgp dong hop téac gitra
cac cong ty dich vu cong nghé va
tai xé dang mang nhirng dau hiéu
cua mot HDLD.

2.1. Vé cong viéc phai Iam

Cac cong ty dich vu cong nghé
hién déu cé mot quy ché hoat dong
va cac diéu khoan sur dung tng
dung cung cap dich vu thuong mai
dién tu riéng, bat buoc ap dung
cho tat ca cac tai xé xe cong nghé
cua ho. Theo do, tai xé phai tuan
thi mot quy trinh tac nghiép cu
thé nhu quy trinh vé nhan cudc xe,
quy trinh van chuyén khach hang."
Nhu vay, cong viéc phai lam cua tai
xé dang dugc quy dinh theo tirng
dich vy cu thé ma cong ty xay dung
trén (rng dung cta minh.

2.2. Vé tien luong

Trén thuc té, cong ty khong phai
la bén tra tién cong cho tai xé ma
khach hang mdi la chu thé tra tién.
Tuy nhién, trong khoan tién khach
hang tra, thu lao thuc su tai xé
duoc huang lai dugc tinh theo ty 1€
phan tram ma cong ty quy dinh.™
Nhu vay, mot cach gian tiép, cong
ty quyét dinh so tién ma mot tai xé
nhan dugc tir moi chuyén xe. Noi
cach khac, xét vé chi thé, g day co
ton tai moi quan hé gilra bén tra
lrong va bén nhan tién luong.

Gan day co xay ra cudc “biéu
tinh" cua cac tai xé Grab phan doi

quyét dinh tang chiét khau cua
cong ty. Theo ghi nhan, vao séang
ngay 07/12/2020, hang tram tai xé
méc do dong phuc Grab tap trung
rat dong trude tru so cong ty, tat
ca déu tat (rng dung, yéu cau dugc
lam viéc vdi don vi chu quan vé viéc
tang thué anh huong tgi thu nhap
cua ho. Trude do, dé dam bao thu
nhép cho tai xé khi thué VAT tang
theo Nghi dinh 126", Grab vira
tang gid 5-6% dich vu taxi, xe om
cong nghé trén toan qudc.’ Vu
viéc noi trén cho thay su phu thugc
cua tai xé Grab vao chinh sach cua
cong ty. Khi chinh sach cé su diéu
chinh bat lgi, quyén lgi cta cac tai
xé |ap tire bi ton hai.

2.3. Vé viéc quan ly, diéu hanh,
giam sat cua mét bén déi vai bén
con lai

Hién nay cdc cong ty dich vu
cong nghé phu nhan yéu t6 quan ly,
diéu hanh doi vdi cac tai xé va cho
rang minh chi la don vi cung (ng
nén tang, hé thong va trng dung két
noi gitra tai xé va khach hang.™ Tuy
nhién, néu cho rang céng ty khong
quan ly, diéu hanh doi véi cac tai
xé la khong chinh xédc. Bai trén
thuc té, tai xé khong thé chu dong
nhan céc cudc xe, don hang tir
khach ma phai thong qua hé thong
tu dong quét tai xé cua ung dung.
Hon nira, khi thuc hién dich vuy,
tai xé cling khong dugc quyén ty
do thuong lrgng gia ca vai khach
hang ma chi dugc thu ding so tién
theo tinh toan trén hé théng.

Trén thyc té, cac cong ty dang
thure hién gidam sat cac hanh vi cua
tai x& kha chat ché thong qua phan
mém két néi nham phat hién ra
cac hanh vi vi pham cua tai xé nhu:
huy chuyén khong ly do, cé hanh
vi thiéu ton trong khach hang,... dé
c¢6 nhirng hinh thirc xtr ly. Ngi dung
hop dong cua Grab ciing ghi nhan
nhirng diéu khoan thé hién su quan
ly, diéu hanh, giam sat sau:

“..8€ khéng co gang khai thdc
thuong mai bat ky phan nao cua
Ung Dung ma khéng cé su cho
phép..";"7

“.nhan hoan toan trach nhiém
va nghia vu ddi vai toan b ton that
hodc thiét hai duoc gy ra”;™

“..cO gidy phép Idi xe hop Ié va
duoc phép diéu khién xe co gidi/
xe mdy va co tat ca cdc gidy phép,
chap thuan va quyén han thich hop
dé cung cap dich vu van chuyén
hodc giao hang thué..”;”

“...khéng duoc tra cuu nguoc,
theo doi hodac tim cach theo doi
bét ky théng tin nao vé bat ky ngudi
dung hodc khach truy cap nao khédc
vao Ung Dung hodc bat ky khach
hang nao khdc cua Grab...nham
muc dich tiét 16 bat ky thong tin nao
ngoai thong tin duoc cung cép bai
Ung Dung”.?®

Ngon ngir trong hop dong noi
trén thé hién su rang budc va
phan dinh vai vé giira “Nguoi su
dung lao dong"® va “Ngudi lao
dong"”.%2 Bai |é doi chiéu giltra khai

uy ché quan Iy hoat dong cua cua ing dung di dong cung cap dich vu san giao dich thuong mai dién to Grab' <https://www.grab.com/vn/en/terms-
'2'Quy ché quan ly hoat ddng g dung di dong cung cap dich vy giao dich thuong mai dié Grab’ <https.// grab fyn/en/

wip/> truy cap ngay 18/12/2020

13 ‘Cach thirc tinh gid cude GrabBike — Ap dung tir 24/02/2019' <https://www.grab.com/vn/en/blog/gia-cuoc-gh-ap-dung-tu-190224/> truy cdp ngay

05/11/2020

"“Nghi dinh sd 126/2020/ND-CP cta Chinh phi ngay 19 thang 10 ndm 2020 quy dinh chi tiét mot s diéu cua Luat Quan If Thué

'* Van Hug, "Hon 200 tai xé Grab di xe may quanh hé Guom phan doi tang gia cudc’ (2020) <hiips://www.atgt.vn/hon-200-tai-xe-grab-di-xe-may-guanh-
ho-guom-phan-doi-tang-gia-cuoc-d488386.himl> truy cap ngay 8/12/2020

' Mguyén Vian Minh, ‘Tai xé cong nghé sé trg thanh nguai lam cong?” (2019) <https://www.thesaigontimes.vn/td/294224/tai-xe-cong-nghe-se-tro-thanh-
nguoi-lam-cong-.htm!> truy cap ngay 18/12/2020

7 Piéu khoan sir dung: danh cho Vian tai, Giao nhan va Thuong mai cua Grab, muc 3.1.7 grab.com <https://www.grab.com/vn/terms-policies/transport-
delivery-logistics/> truy cap ngay 05/11/2020

" Tldd, myc 3.1.17,n17

“Tidd, muc 3.2.1, n17

A Tldd, muc 3.2.7, n17

21 Bg luat Lao dong 2019, Diéu 3(1): Ngudi sur dung lao dong |a doanh nghiép, co quan, to chirc, hop tac x&, ho gia dinh, ca nhan co thué mudn, st dung
ngudi lao dong lam viéc cho minh theo thoa thuan; truéng hop ngudi s dung lao dong 1a cé nhan thi phai co nang luc hanh vi dan su day du.

2 B6 luat Lao dong ndm 2019, Diéu 3(2): Ngudi lao dong 12 ngurdi lam viéc cho ngudi sir dung lao déng theo thoa thuan, duoc tra lrong va chiu su quan
Iy, diéu hanh, giam sat cua ngudi sir dung lao dong.
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niem NLD, NSDLD theo luat dinh
vGi vGi ngon ngir trong hop dong,
co thé thay phia cong ty dang dat
ra nhirng diéu kién ma phia tai
xé& phai dap (ng néu mudn ky két
hgp dong nhu: “cé gidy phép lai
xe”, “nhan hoan toan trach nhiém
va nghia vu”; dong thoi phia cong
ty cling dat ra yéu cau vé nhiing
viéc tai xé khong duge lam nhu:
“khong co gang khai thac thuong
mai”, “khong duogc tra clru nguoc”.
Theo do, cac tai xé khi da ky két
hop dong sé phai bang hanh vi cla
chinh minh, thuc hién cac nghia
vy, trach nhiém da cam két dudi
su giam sat, quan ly cta cong ty
nham bao dam noi dung hop dong
dugc tai xé thuc hién ding nhu
thoa thuan. Sy rang budc nay phan
anh ban chat cua quan hé giira
cong ty cong nghé va tai xé chinh
la quan hé gilra nqudi st dung lao
dong (NSDLD) va NLD.

2.4. Ve chu thé giao két hop
dong

HDLD phai do dich danh NLD
thuc hién.2? Cu thé, trong Hop
dong dich vu cta Grab co cac diéu
khoan quy dinh nghia vy thugc vé
dich danh tai xé. Yéu t6 nhan than
cua tai xé cling dugc Grab xét dén
nhu |a diéu kién dé duoc lam “doi
tac” nhu:

“..c0 day du nang luc phap ly
dé ky két Hop Ddng va rang ban du
muoi tdm (18) tudi. Ban khéong thé
ky két Hop Dong néu ban dudi mudi
tam (18) tudi."*

“.Sé cung cap cac théng tin
nhan dang nhu ho va tén, dia chi
lién lac, s6 dién thoai, dia chi email,
s tai khoan... hodc bat ky tai liéu
nao khac ma ching t6i cé thé yéu
cau mot cach hop ly dé cung cép

Z B0 luat Lao dong nam 2019, Diéu 18(1)
“Tldd, muc 3.1.1, n17
% Tldd, muc 3.1.9, n17

Dich Vu".#

Can cu vao cac phan tich trén,
nhém tac gia xac dinh mac du
khong mang tén goi la HDLD
nhung thoa thuan cong viéc ky két
gira cong ty Grab va cac tai xé xe
cong nghé mang day du cac dau
hiéu déc trung cia mot HDLD. Vi
vay vé ban chat, day la HDLD.

3. Bat cap ve noi dung giao két
hop dong giira cong ty cong nghé
va tai xé xe cong nghé

Khi quan hé giira cong ty cong
nghé va tai xé duoc cong nhan la
guan hé lao dong, giao két gitra hai
bén la HDLD, dong nghia vai viéc
quan hé giira hai bén sé chiu su
diéu chinh cua phap luat lao dong.
Cau hoi phap ly dugc dat ra la: Hop
dong ky két giira hai bén c6 thoa
man du cac ndi dung co ban cua
mot HDLD theo quy dinh tai Diéu
21(1) BLLD nam 2019 khong? Ban
dau, co sd xay dung loai hinh chay
xe cong nghé nham dé nguai co xe
co co hoi kiem tién trong lic nhan
roi, nguoi tiéu dung co thém lua
chon gia re. Truée nhirng quy dinh
bat budc vé mat phap ly, cé nhiing
bat cap da phat sinh.

3.1. Ve mirc luong toi thiéu

Hién nay, gilra cong ty va tai xé
chay xe khong thoa thuan véi nhau
vé mirc lrong toi thiéu cu thé. Hang
quy dinh vé mtrc chiét khau (8-20%
tuy loai xe) trén moi cudc xe ma tai
xé thuc hién. Ngoai ra, cong ty quy
dinh vé gia cudc phi dua trén 02
yéu to: (i) so ki-lo-mét dudng va (ii)
sO phat thuc hién chuyén di. Nam
ngoai sy diéu chinh céc quy dinh
phap luat, gid cudc xe thay dai lién
tuc hang gi& trong ngay. Dya vao
nhirng yéu t6 khach quan: thai tiét,

tac nghén giao thong, ngay lé,..
gia cho mot cudc xe co thé tang
gap ba, bon lan binh thuong.? Do
do van dé luong toi thiéu la mot
trong nhirng vudng mac dau tién
can giai quyét. Dua trén can cu
nao dé xac dinh mirc luong toi
thiéu cho tai xé? Khi xac dinh mirc
lrong t0i thiéu thi tinh chat tu do
va linh dong cua cong viéc co bi
anh huong hodc mat di khong?

3.2. Ve thoi gio lam viéc, lam
thém gio

Dayviralaquyén, viralanghiavuy
cua NLD, dong thai |a noi dung bat
budc phai dugc lam ro khi giao két
HDLD. Vai tinh chat cong viéc tu
do, tai xé chi dong chay xe, khong
c6 quy dinh cu thé vé thai gio lam
viéc. Nhiéu tai xé phan anh ho lam
viéc trung binh tir 10-12 gid/ngay
ma khong huong tién lam thém
hay nghi c6 huong luong.?” Theo
quy dinh cua phap luat lao dong,
thoi gio lam viéc binh thuong cua
NLD |a khong qua 08 gio trong 01
ngay va khong qua 48 gid trong
01 tuan.?® Truong hop NLD lam
thém gio thi dugce tra luong tinh
theo theo tién lurong thuc tra theo
cong viéc dang lam (it nhat bang:
150% néu lam vao ngay thuong;
200% néu lam vao ngay nghi hang
tuan; 300% néu lam vao ngay nghi
g, tét,...).% Doi chiéu vai BLLD, co
thé thay, giira quyén lgi trén thuc
té hién nay vai quyén lgi hop phédp
tai xé dugc huong dudi tu cach la
NLD dang co6 su chénh léch. Theo
do, du tinh chat déu la quan hé
lao dong, quyén va lgi ich cua tai
xé xe cong nghé dang khong dugc
bao dam. Cu thé cé mot so van dé
lien quan mat thiét tgi van dé tién
luong can dugc giai quyét: (i) tién
lrong trong truong hop lam viéc

2 Nguyen Thi Dung, ‘Mt vai khia canh phap |y dai véi hoat dong cia doanh nghiép Grab/Uber’ (2018) tapchitaichinh.vn <http://tapchitaichinh.vn/nghien-
cuu-frao-doi/nghien-cuu-dieu-tra/mot-vai-khia-canh-phap-ly-doi-voi-hoat-dong-cua-doanh-nghiep-grabuber-142811.htm> truy cap ngay 05/11/2020

77 Di Lam, Tai xé Grab 12 ddi tac cua doanh nghiép hay ngudi lam cong? (2019) nid.com.vn <https://nld.com.vn/cong-doan/tai-xe-grab-la-doi-tac-cua-
doanh-nghiep-hay-nguoi-lam-cong-207190716192820448. him> truy cap ngay 05/11/2020

% B lyat Lao dong 2019, Digu 105(1)
= B luat Lao dong 2019, Diéu 98(1)
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qua qid; (ii) nghi phép co luong.
3.3. Ve cac loai bao hiem cho
nguoi lao dong

Can ctr vao Diéu 34(3)(a) Nghi
dinh s6 10/2020/ND-CP%*, moi
don vi kinh doanh van tai bang 6
to phai ky két HDLD, dong céc loai
bao hiém cho tai xé lai xe 0 10.
Song chua cé quy dinh vé ngi dung
tuong tu doi vdi xe may. Hién nay
hang Grab co bao hiém tai nan ca
nhan danh cho ca tai xé GrabCar/
GrabBike va hanh khach khi thuc
hién chuyén di hgp |é thong qua
ing dung.*’ Ngoai loai bao hiém
nay, cac tai xé khong dugc tham
gia va huong ché do an sinh xa
hoi bat budc doi vi NLD nhu bao

hiém xa hai (BHXH), bao hiém y té

(BHYT) va bao hiém that nghiép
(BHTN). Theo phap luat lao dong
quy dinh, NLD ky hgp dong tir 01
thang trg 1én phai tham gia BHXH?
va ngudi co HDLD tir 03 thang tro
lén phai tham gia BHTN®. Trén
thuc té, nhiéu tai xé da lam viéc
dugc 06 thang, 01 ndm hodc lau
hon. Tuy nhién, hién chua co can
ci ap dung quy dinh tinh déng
BHXH, BHYT va BHTN cho lai xe.

3.4. Ve té chuc dai dién nguoi
lao dong

Mgt quyén rat quan trong cua
NLD la duoc tham gia cong doan
co sO hodc to chirc dai dién NLD
tai doanh nghiép. Day la nhiing to
chirc duoc thanh 1ap nham muc
dich bao vé quyén va lgi ich hop
phap cua NLD. Viéc tai xé xe cong
nghé dugc quyén tham gia to chirc
dai dién NLD cé lién quan truc tiép
dén van dé bao vé quyén va lgi ich
chinh dang cua ho.

Hién nay, cac hang xe co su chi
phoi rat Ign doi vai quyén lgi cua
tai xé xe cong nghé. Cu thé, cong
ty c6 quyén quyét dinh vé phan
tién cong ma cac tai xé nhan dugc

vGi moi cudc xe thuc hién, cong ty
ciing c6 thé ap dung hinh phat anh
huong nghiém trong dén ngudn
thu nhap cua tai xé, vi du nhu khoa
phan mém. Khi nhitng bat dong
dan dén tranh chap, do lam viéc
doc lap, tai xé khong dugc hudng
dan, khong biét phai tim dén to
chirc nao dé bao vé quyen lgi cho
minh. Theo dd, nham gay stic ép
cho cong ty, cdc tai xé& to chirc
nhirng cudc “biéu tinh” phan doi
cac quyét dinh khong phi hgp.

4. Kien nghi hoan thién cac quy
dinh cua phap luat lao dong ve
hop dong lao dong

Dé giai quyét cac bat cap da
phan tich o trén, nhom tac gia dé
xuat mot so kién nghi sau:

Thir nhat, hién nay da co Nghi
dinh quy dinh vé kinh doanh va
diéu kién kinh doanh van tai bang
xe 0 t0 cho rang Chinh phu nén xay
dung du thao Nghi dinh quy dinh
vé kinh doanh va diéu kién kinh
doanh van tai bang xe may, nhirng
nguyén tac co ban vé to chiic, quan
ly hoat dong van tai hanh khach
cong cong bang xe may nham bao
dam quyén lgi cho hanh khach di
xe, bao vé vé tinh mang va tai san
cho ngudi hanh nghé vén tai hanh
khach cong cong bang xe may.

Thir hai, vé phia Bo Lao dong -
Thuong binh va Xa hoi, trong thoi
gian sém nhat, can ban hanh Nghi
dinh quy dinh chi tiét va hudng dan
thi hanh BLLD 2019. Nghi dinh nay
quy dinh quyén, trach nhiém cua
NSDLD, NLD, to chirc dai dién tap
thé lao dong, co quan, t0 chure,
ca nhan liéen quan trong viéc thuc
hién mot sé quy dinh cta BLLD vé
HDLD, thuong lwgng tap thé, thoa
udc lao dong tap thé, tién luong,
ky luat lao dong, trach nhiém vat
chat va giai quyét tranh chéap lao
dong.

Thir ba, ban hanh Nghi dinh
quy dinh vé tién luong, thoi gio
lam viéc, ky luat lao dong, to chirc
dai dién, giai quyét tranh chap lao
dong cua NLD trong khu vuc phi
chinh thirc bao gom: lao dong tu
tao viec lam, lao dong lam viec
theo cac hinh thic lién két kinh
doanh vdi cac doanh nghiép cong
nghé so. Nghi dinh nham mo rong
dién bao phu cta Bo luat Lao dong,
bao dam quyeén, lgi ich cia NLD
trong khu vuc phi chinh thic, cu
thé trong pham vi bai viét la bao
dam quyeén, lgi ich cua céc tai xé
Xxe cong nghe.

DANH MUC TAI LIEU THAM KHAO
Van ban phap luat

1. Bo luat Dan su 2015

2. Bo luat Lao dong 2019

3. Luat Bao hiém xa hoi 2014

4. Luat Viéc 1am 2013

5. Nghi dinh s6 10/2020/ND-CP
cua Chinh phu ngay 17 thang 01
nam 2020 quy dinh vé Kinh doanh
va diéu kién kinh doanh vén tai bang
xe 0 to

6. Nghi dinh s6 126/2020/ND-
CP cua Chinh phut ngay 19 thang 10
nam 2020 quy dinh chi tiét mot so
diéu cua Luat Quan ly Thué

Nguon dién tir
Working papers

1. Schwab K, ‘The Fourth Indus-
trial Revolution; what it means,
how to respond’ (2016) World Eco-
nomic Forum 1/2016, weforum.
nrg <https.//www. wefnrum n_gi

itk . —L. LA . S

Trlal revolution-what- it means and
how-to-respond>

2. Katz F. Lawrence va Margo A.
Robert, ‘Technical Change and the
Relative Demand for Skilled Labor:
The United States in a Historical

% Nghi dinh sd 10/2020/ND-CP cua Chinh phd ngay 17 thang 01 ndm 2020 quy dinh vé Kinh doanh va diéu kién kinh doanh van tai bang xe o to
s Thnng tin so lroc vé bao hiém tai nan cd nhan cua Grab' grah com <hitps://www.grab.com/vn/insurance/> truy cap ngay 05/11/2020

% | yat 55 58/2014/QH13 cia Quic héi ban hanh 20/11/2014 vé Bao hiém xa hii, Digu 2(1)(b)
¥ Luat s6 38/2013/QH13 cua Quac hdi ban hanh 16/11/2013 vé Viéc lam, Diéu 43(1)(c)
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elearning.tdmu.edu.vn <https://elearning.tdmu.
edu.vn/elearning-ebook/T%E1%BA%A1p%20
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Nhan xét
* Giang vién: Gian Thi Lé Na - Khoa Luat Kinh té
1. Ve phuong phap nghién ciru

Bai viét khong trinh bay vé phuong phap nghién
ctru da dugc st dung.

2. Ve hinh thirc

Hinh thirc dep, dang quy dinh.

3. Veé néi dung

- Uu diem

Bai viét co tinh cap thiét cao.

- Diém can cai thién

Bai viét can co thém su phan tich, so sanh véi phap
luat cla cac nudc phat trien manh vé cong nghé dé
xem v@i quy dinh cua phap luat cac quoc gia nay thi
moi quan hé nay cé dugc xem la quan hé lao dong
gitra nguai lao dong va nguoi str dung lao dong khong
va khung phap ly diéu chinh nhu thé nao.

Cac kién nghi can gan truc tiép hon vai nhirng bat
cap ma bai viét da chi ra.

Nguon tai liéu tham khao chu yéu tir cac trang web,
nén bo sung thém cdc tai liéu tr cac bai viét trén cac
tap chi chuyén nganh. Déng thai d6i v6i cac bai viét tir
cdc tap chi chuyén nganh nén tim vé tai liéu goc cua
tap chi dé trich dan so tap chi, ndm xuat ban hon la
trich tir mot trang mang.
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* Luat su: Lé Trong Thém - Cong ty Luat TNHH LTT
& Cac Cong su*

1. Vé phuong phap nghién curu

Theo danh gia cla ngudi doc, bai viét dugc tac
gia i'ng dung cac phuong phap nghién ctu liét ke,
phan tich, tong hop, so sanh mot cach phu hgp, hop ly
thong qua viéc dan dat khai quat vé IR 4.0 va nhirng
tdc dong dén quan hé lao dong, qua do xac dinh moi
quan hé gitra tai x€ 1ai xe cong nghé va cong ty cong
nghé; ké tiép chi ra nhitng bat cap va dé xuat hudng
hoan thién vé quy dinh phap luat cd lién quan.

2. Vé hinh thirc

Bo cuc ro rang, can doi gilra cdc phan va moi phan
tap trung vao y chinh. Phan mg dau trich dan tiéng
Anh, céc phan con lai thi khong, néu dan chirng nham
muc dich, tdc gia nén néu muc dich dé ngudi doc
tranh thac mac.

3. Vé ndi dung

- Uu diém

Nhém tac gia lua chon dé tai hap dan, 16i cudn
ngudi doc khi thoi diém Bo luat Lao dong 2019 méi
co hiéu luc va cong viéc |ai xe cong nghé la cong viéc
dang thu hit nhiéu nguoi lao dong va dugc quan tam.

Bai viét di tir cai khai quat dén chi tiét, di tir thé qidi
dén Viét Nam lam nguai doc hinh dung dugc bai canh
dan dén van dé va cac bat cap dé doc gia dé theo doi.

Dau tu nghién clru cac quy dinh, su viéc cd lién
quan lam bai viét phong pha, dan chirng c6 tinh thuyét
phuc.

- Diém can cai thién

Muc 3.3 c6 nhac dén hién tai chua cé quy dinh tinh
dong BHXH, BHYT, BHTN cho lai xe tuy nhién ¢ phan
kién nghi chua ¢6 ndi dung dé xuat co quy dinh cu thé
danh cho tai xé 1ai xe may. Can bo sung noi dung kién
nghi, dé xuat day da vai phan néu thuec trang.

Theo quan diém cua To6i, khi van dé chua duac
dong nhat y kién va con dang tranh cai, Nhom téc gia
khong nén khang dinh ban chét cua hgp dong giira
Grab va tai xé& xe cong nghé la hop dong lao dong do
luat hién tai chua quy dinh cu thé vé viéc lam c6 tra
cong, tién luong va su quan ly, diéu hanh, gidam sat.
Thay vao do, Nhém téc gia co thé sir dung cdac cum
tlr chi quan diém ca nhan nhu “theo quan diém cua
Nhom téc gia, vé ban chat, day dugc hiéu la hgp dong
lao dong.”

*Truwrdic hét, cén luu ¥ rang, ngudi doc dua ra cac nhan xét vé phurong phap nghién ciru, hinh thirc va ndi dung bai viét nham thé hién y kién, dong gop
ddi vdi tac gia trong viéc tién hanh khai thac, nghién ciru mdt van dé khoa hoc. Nhirng nhén xét, danh gia nay khong thé hién quan diém (dong thuan
hay phan ddi) cua ngudi doc ddi voi quan diém cua tac gia va/hodc ddi vai van dé ma tac gia dat ra trong bai viét.
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: Kinh da trong |

AP DUNG CO CHE TY CHUNG NHAN XUAT XU
TAN DUNG UU DAI THUE QUAN THEQ EVFTA'
KINH NGHIEM QUGC TE VA GIA TRI THAM KHAO CHO VIET NAM

Duong Minh Tric (K195022C),
Sinh vién Truong Pai hoc Kinh té - Luat, PHQG Tp.HCM

Dam bao hang héa duoc xuat khau co xuét xu Viét Nam la diéu kién cot 16i dé doanh nghiép Viét duoc huong
vu dai thué quan tir EVFTA khi tiép can thi truong EU. Chiing nhdn xuat xu theo EVFTA bao gom ca quy dinh cho
phép doanh nghiép xuat khau duoc tu chirng nhan xuat xi (“TCNXX”) thay cho Giay ching nhan xuét xir dugc
cap bdi co quan c6 tham quyén. Bai viét nay nham dua ra bure tranh téng quan vé co ché TCNXX va thuc tién dp
dung co ché nay tai Viét Nam. Trén co so chi ra cac vu'dng mac ton tai, bai viét sé gidi thiéu mot sé kinh nghiém
quac té co gid tri tham khao cho viéc khac phuc céc bat cap vé quy dinh va thuc tién dp dung co ché TCNXX.

Tir khoa: tu chirng nhan xuat xt, uu dai thué quan, EVFTA

The key condition for Vietnamese enterprises to benefit from tariff preferences of EVFTA is to ensure the
exported products made in Vietnam. Certification of origin under EVFTA includes regulations allowing exporters
to self-certify the origin instead of having a Certificate of Origin issued by the competent authority. This paper
aims to give an overview of the self-certification of origin mechanism and its implementation in Vietnam. Based
on certain existing problems pointed out, the paper introduces international experiences as a reference value
to overcome the inadequacies of the regulations and the practice of applying the self-certification of origin
mechanism.

Keywords: self-certification of origin, preferential tariff benefits, EVFTA

1. Datvan de

Sukién ky két thanh cong EVFTA
da danh dau mot bude ngoét I6n
cho Viét Nam khi trg thanh thanh
vien cua nhom FTA (Free Trade
Agreement) doc quyén cua EU.?
B&i bat du tir ngay 01/08/2020,
thoi diém EVFTA co hiéu luc, chi
hang hoa c6 xuat xir Viét Nam mai

duge huong wu dai thué quan véi
mirc cat giam thué dang ke, tao
diéu kién cho doanh nghiép Viét
Nam nang cao lgi thé so voi doi
thu canh tranh khi xuat khau vao
thi trréng cac qudc gia thanh vién
cua EU.

Hién tai, hang hoa xuat xu Viét
Nam xuat khau sang EU duogc

huong vu dai thué quan theo hai
khuon kha: Quy ché wu dai pho
cap* (Generalized Scheme of
Preferences - GSP) va EVFTA.
Tuy nhién, vé nguyén tac khi mot
qudc gia dang dugc EU cho huong
wru dai thué quan theo GSP thi khi
ky FTA véi EU va hiép dinh dé cé
hiéu luc thi GSP sé két thic. Do

do, trong 10 trinh 07 nam chuyén

"Hiép dinh Thuong mai tu do giira Viét Nam va Lién minh chau Au (EVFTA) 12 mét Hiép dinh toan dién, chat lugng cao, dam bao cén bang loi ich cho
ca Viét Nam va EU. EVFTA gom 17 Chuong, 2 Nghi dinh thu va mét s6 bién ban ghi nhd kém theo vdi cdc néi dung chinh la: Throng mai hang hoa;
Quy tac xuat xir; Hai quan va thuan lgi hoa thuong mai; Cac bién phap vé sinh an toan thuc pham (SPS); Cac rao can ki thuat trong thurong mai (TBT);
Thuong mai dich vu; Dau fu; Phong vé thuong mai; Canh tranh; Doanh nghiép nha nudc; Mua sam Chinh phu; S& hiru tri tug; Thurong mai va Phat trién
bén virng; Hop tdc va xay dung ndng luc; Phap |y - thé ché. Xem tai: Bo Cong thuong, EU - Vietnam MUTRAP, EVFTA: S tay cho doanh nghiép Viét Nam
(Thang 05/2016), 23

2 Anh Duong, ‘EVFTA va co hdi mai cho ASEAN' (Bo Thong tin va Truyén théng, 18/08/2020) <hitp:/ictvietnam.vn/evita-va-co-hoi-moi-cho-
asean-20200818004635759.htm> truy cép ngay 12/09/2020

3 Nghi dinh thur 1 Digu 2, Nghi dinh 111/2020/ND-CP vé Biéu thué xuat khau wu dai, biéu thué nhap khau wu dai dic biét cia Viét Nam dé thue hién
EVFTA giai doan 2020 - 2022 Diéu 4

* GSP la co ché don phurong cia EU dé hé tro cac nuwde dang phat trién va kém phat trién nhat xuat khau hang hda sang EU dé dang hon bang cach giam,
mién thué nhap khau cho cac hang hda nay. EU tr dat ra céc tiéu chi (vé mirc thu nhéap, ty 1& hang hda nhédp khau, cdc thoa thuén dic biét, v.v.) dé quyét
dinh va ra sodt dinh ky mdt nude hodc mdt nhom san pham cé duoc huong GSP hay khong. Nude hodc nhom san phdm “trirong thanh” theo céac tiéu chi
trén sé khong duoc hudong GSP nira. Cac san phdm nhay cam (nhu thudc 14 va céc san pham cong nghiép...) chi duoc giam chir khing duoc mién thué.
Xem tai: Bo Cong thuong, EU - Vietnam MUTRAP, EVFTA: S6 tay cho doanh nghiép Viét Nam (Thang 05/2016), 20

5 Quy dinh (EU) s 978/2012 vé ap dung GSP clia Nghi vién Chau Au va clia Hoi dong ngay 25/10/2012 va bdi bé Quy dinh cla Héi dong chau Au (EC)
s0 732/2008 Diéu 5(2)(b)
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doi mirc thué vu dai tir GSP sang
EVFTAS®, doanh nghiép xuat khau
Viét Nam can dam bao san pham
ctia minh dap (ng quy tac xuat xu
cua EVFTA thong qua thuc thi co
ché chirng nhan xuat xtr hang hoa
quy dinh tai Diéu 15(2) Nghi dinh
thu 1, cu thé |1a co ché cap Gidy
chirng nhan xuat x«r (Certificate of
Origin - C/0) mau EUR.17 va co ché
TCNXX. Mic di EU cho phép Viét
Nam dp dung song song hai co ché
nhung vdi lgi thé tiét kiém thai gian
va chi phi cho ca nha xuat khau va
co quan quan ly nha nudc so vdi
dang ky cap C/0, viec sdm ap
dung co ché TCNXX la diéu tat yéu
doi voi cac doanh nghiép hudng
muc thué vu dai theo EVFTA va
la diéu bat budc doi vdi cac do-
anh nghiép dang huong co ché
GSP dé co thé tiép tuc ché do uu
dai thué quan nay trong thai gian
chuan bi chuyén doi qua murc thué
wru dai theo EVFTA.® Trong bai viét
nay, tac gia tap trung phan tich co
ché TCNXX dudi goc nhin quy dinh
vé hang hoa co xuat xtr Viét Nam
nhap khau vao EU dugc hudng uu
dai thué quan theo EVFTA.

2. Tong quan vé co ché TCNXX
theo quy dinh cua EVFTA

2.1. Ban chat cua TCNXX

TCNXX dugc hinh thanh dua
trén gia thuyét rang “nha xuat khau
la nguoi biét ro nhat ho dang lam

gi, san xuat nhu thé nao va ai da
cung cadp nguyén liéu dé lam ra
san pham do”: va ro rang la, nha
xuat khau hau nhu ludn & vi tri tot
nhat dé xac dinh ban dau liéu hang
hoa cua minh co dap (ing cac tiéu
chi xuat xi hay khong. Véi co ché
TCNXX, nha xuat khau truc tiép guri
chirng tir TCNXX dén khach hang
cua minh tai nude nhap khau va tu
chiu trach nhiém vai thong tin khai
bdo. Trong khi phuong thirc cap
C/0 truyén thong tap trung vao tinh
trang xuat xtr cia mot san pham
cu thé tai thoi diém kiém tra, bién
phap hau kiém xuat xtr hang hoa
thong qua ho so cta nha xuat khau
tap trung vao xuat xt tai thoi diém
xuat khau. Co ché hau kiém nay
cung cap “ho so xuat xur cia hang
héa” (origin profile of the goods)
chinh xac hon va la bang chirng gia
tri tai hién cac nguyén, vat liéu tao
thanh san pham.® Chinh vi nhirng
lgi ich vé tinh minh bach va tang
cuong trach nhiém cua nha xuat
khau, EU da luon thém vao co ché
TCNXX véi hdau hét cac FTA ma ho
ky két va thuc té EU da thuc hién
thanh cong TCNXX trong sudt hon
20 nam qua.” Tuy nhién, co ché
nay lai khdng duge dinh nghia cu
thé trong bat cir FTA" nao ma EU
la mot bén doi tac va EVFTA ciing
khong ngoai lé. Nghi dinh thu 1
EVFTA chi ghi nhan co ché TCNXX
dugi hinh thirc 1a cac diéu khoan vé

quy dinh chung, diéu kién TCNXX,
cac tiéu chi vé nha xuat khau du
diéu kién,...

Theo tai lieu hudng dan vé thué
quan uu dai cua Hai quan EU thi
TCNXX la ban tu khai bdo cua nha
xuat khau vé tinh trang xuat xua
cla san pham trén mot ching tur
thuong mai. Ban tu khai bdo nay
c6 thé dugce sir dung nhu mot tai
liéu vé xuat xa trong khuon kho
cua mot so FTA.'2 Hudng dan vé
chirng nhan xudt xir cua To churc
Hai quan thé gidi dinh nghia rang:
“TCNXX la mot hinh thic chiung
nhan xuét xur su dung to khai xuét
XU hodc gidy ching nhan xuat xu
tu cdp lam phuong tién dé khai bao
hodc khang dinh tinh trang xuat xu
cua hang hda. Gidy chirng nhan
xuat xur tu cap la mét van ban cu
thé thé hién nha san xuat (produc-
er, manufacturer), nha xuat khau
hodc nha nhdp khau xac nhén ré
rang rang hang hoa ghi nhan trong
gidy ching nhan lién quan duoc
coi la co xudt xu theo cdc quy tac
xuat xu quy dinh trong khudn khé
FTA"®

Nhu vay, tir cdc dinh nghia trén
két hgp vai tinh than trong moi diéu
khoan tai Muc D Nghi dinh thu 1
EVFTA thi vé ban chat, TCNXX la
co ché cho phép nha xuat khau
dugc tu khai bao, cam két vé tinh
trang xuat x(r cua hang hoa xuat

®To Uyén, ‘GO vurdng vé quy tac xuat xir dé doanh nghiép tu tin don "séng” EVFTA’ Thdi bao Tai chinh Viét Nam (Ha Noi, 07/07/2020) <https://tinyurl.

com/yydtfghb> truy cap ngay 12/07/2020

7 C/0 mau EUR.1 dugc phat hanh theo quy dinh tai Thong tur 11/2020/TT-BCT Diéu 20 dén Diéu 23, thay thé C/0 mau A danh cho hang xuat di EU tir
01/08/2020. Hinh thirc C/0 quy dinh tai Phu luc V1 ban hanh kém theo Thong tu, gdm céc ndi dung chinh nhu: sd tham chiéu gom 16 ki tu do co quan,
i0 chirc cap C/0 dién (Vi du: VN-DE 20/02/00006 vai VN: tén viét tat cia nudc thanh vién xuat khau |1a Viét Nam; DE: tén viét tat cua nude thanh vién
nhap khau |3 Birc; 20: ndm cap C/0 l1a 2020; 02: ma s0 cua Phong Quan Iy Xudt nhap khau khu vire Thanh phd Ho Chi Minh; 00006: sa thir tu cua C/0);
tén, dia chi day du, tén quc gia cia nha xudt khdu va nha nhap khau, hanh trinh 16 hang, hoa don thuong mai, ky xac nhan cia ngudi nha xut khau,
xac minh xudt x cla co quan, td chire cap C/0... VE ndi dung khai bao, EU va Viét Nam thing nhat khong bat budc thé hién tiéu chi xuat xi, ma so HS

cua hang hoa trén C/0.

Xem: Cong thong tin dién tr vé EVFTA, ‘Cam k&t vé Quy tac xudt xi' (evita.moit.gov.vn) <https://tinyurl.com/yx8r8ymé= truy cap ngay 13/09/2020

® Theo Quy dinh thure thi 8 2015/2447 cua EU, co quan hai quan EU khéng chap nhan cdp C/0 mau A ma yéu cau ap dung co ché nha xudt khdu TCNXX.
Do d6, cac thuong nhan dang huong ché do GSP phai dang ky ma so REX (Registered Exporter System) - ma so chirng nhan thurong nhan dang ky dé
thire hién chirng nhan xuat x( hang hoa theo GSP. Viéc thuc hién TCNXX dé hudng ché do GSP duoc Bo Cong thuong quy dinh trong Thong trr 38/2018/
TT-BCT. Do anh hurang cua dai dich COVID-19, EC da ban hanh Quy dinh thuc thi s 2020/750 vé viéc gia han thai gian dang ky ma s6 REX cho dén hét

ngay 31/12/2020 va gui thong bao quy dinh nay dén cac nudc duge thu hudng, trong do cé Viét Nam.

Xem tai: B6 Cong thurong Viét Nam, ‘Gia han dang ky tu chirng nhan xuét xir hang hoa (REX) dén 31/12/2020° (www.moit.gov.vn, 23/07/2020), <https.//

tinyurl.com/yyt9vqug> truy cap ngay 13/09/2020

® Edmund W. Sim, Stefano Inama, Possible way forward: Self - certification (Cambridge University Press 2015), 76 - 77
9 B Cong thurong, EU - Vietnam MUTRAP, EVFTA: S6 tay cho doanh nghiép Viét Nam (Thang 05/2016), 54
Vi du nhu FTA giira EU-Singapore, EU-Mexico, EU-Canada, EU-Japan, ...
2 Hai quan EU, 'Hwrdng dan vé thu@ quan wu dai" (CPG 129) (Thang 06/2020) <https:/tinyurl.com/y63%tysc> truy cdp ngay 13/11/2020, 69
* Td chirc Hai quan thé gidi, ‘Hurdng dan vé chirng nhan xuat i’ (cap nhat thang 06/2018) <https://tinyurl.com/ybnp5t7p> truy cap ngay 13/11/2020,

4-5

28 | Practice Makes Perfect

https://tieulun.hopto.org



khau trén ching tir TCNXX dudi
dang van ban do thuong nhéan tu
phat hanh nhu hod don, phiéu giao
hang hodc bat ky chirng tir thuong
mai nao thé hién hang hoa dugc
chirng nhan xuat xr véi du thong
tin dé xac dinh dugc hang hoa do
cO xuat xur tir mot trong cac nudc
tham gia EVFTA™ va tu chiu trach
nhiém vé thong tin xuat x& hang
héa thay cho C/0 cap bai co quan
c6 tham quyen.

Vé y nghia, co ché TCNXX xuat
hién |a dé khac phuc cac nhugc
diém cta hinh thic cap C/0 va
giam bdt ganh nang chirng nhan
ho so cho co quan ¢ tham quyén
khi s6 lvgng C/0 dugc dé nghi
cap gia tang ty lé thuan véi so
lugng FTA ma Viét Nam ky két
trrde xu hudng tich cuc tham gia
FTA cua Viét Nam. Khong chi vay,
hinh thirc cap C/0 truyén thong
con lam cho doanh nghiép ton
kém mot sd khoan chi phi nhat
dinh nhu chi phi lam thu tuc ho so
chirng twr, chi phi di lai... tang chi
phi kinh doanh. Ngoai ra, dé dugc
cap C/0 cling can co thai gian nop
ho so va thong qua boi co quan co
thdm quyén. Trong khi vdi co ché
TCNXX nay, doanh nghiép c6 thé
str dung quyén TCNXX cua minh
dé chu dong ap dung cho céc 16
hang xuat khau trong mot thoi
gian nhat dinh. Do dd, doanh ng-
hiép nén chi dong chuyén sang
TCNXX vi nhirng loi ich co dugc
tlr viéc don gian hda quy trinh, thu
tuc, giam thiéu thoi gian dong thoi
gilp doanh nghiép am hiéu hon vé
cac cam két quy tac xuat x(r tan

dung uu dai thué quan tir EVFTA.
Ngoai ra, ap dung co ché TCNXX
con gop phan lam tai da hoa hiéu
qua st dung nguon luc han ché
cua nha nudc va thic day thuan lgi
hoa thuong mai trong khu vurc.

2.2. Diéu kién p dung TCNXX

Vé chu thé dp dung, co ché
TCNXX trong khuon kho EVFTA
chi dugec ap dung cho nha xuat
khau'® thuoc ba truong hop la
nha xudt khau bat ky, nha xuat
khau du diéu kién' va nha xuat
khau da dang ky."” Noi dung quy
dinh vé nha xuat khau thuc hién
TCNXX tai Digu 15 Nghi dinh thu
1 da duoc noi luat hoa tai Diéu
19 Théng tu 11/2020/TT-BCT quy
dinh quy tac xuat xr hang hoa
trong EVFTA (“Thong tu s6 117).

Doi vai truong hop dau tién, thy
vao muc gia tri 10 hang xac dinh
theo phap luat cua bén xuat khau
ma co ché TCNXX méi dugc ap
dung. Cu thé la bat ky nha xuat
khau Viét Nam nao déu duoc
phép TCNXX doi vai 16 hang co tri
gia khong vuot qua 6000 euro. Khi
tri gia 16 hang tren 6000 euro, cac
nha xuat khau khong dugc TCNXX
ma phai cé chirng nhan xuat xu
C/0 mau EUR.1 do co quan, to
chirc dugc Bo Cong thuong uy
quyén cap. Quy trinh khai bao va
chirng nhan C/0 mau EUR.1 thuc
hién tuong tu cac mau C/0 hién
hanh.™

Trong truong hgp nha xuat
khdau da dap (rng céc tiéu chi tra
thanh nha xuat khau du diéu kién
thi dugc quyén dp dung co ché

* Nghi dinh thu 1, Diéu 19(3) quy dinh vé chirng tir TCNXX
'S Nghi dinh thur 1, Digu 1(e) dinh nghia: “Nha xuat khau la ca nhan tai nurde xuat khau, xuat khau hang hoa sang sang Bén kia va cd kha nang ching
minh duegc xuat xi cua hang hoa xuat khau do, ca nhan dé 1a nha san xudt hodc ngudi thuce hién tha tuc xuat khau hodic khing.”

'8 B6 Cong thurong chi mai dat ra diéu kién cho mé hinh nha xuat khau du diéu kién ap dung thi diém cho ATIGA. Do d6, nha xuat khau du diéu kién theo
EVFTA hién tai sé duoc xac dinh theo cac quy dinh tai Nghi dinh thu 1, Diéu 20
7 Nha xuat khau dang ky tai co so dir lidu phit hgp quy dinh cua Bd Cong Thurong va ap dung sau khi Viét Nam thdng béo tai EU (Thong tur 11/2020/

TT-BCT Digu 19(2)(c))

'8 Cong van sd 812/XNK-XXHH cia Cuc Xuat nhap khau, Diéu 1(a)

¢ Nghi dinh th 1, Digu 20(1)

TCNXX ma khong tinh dén tri gia
cua 16 hang xuat khau.” Dai vai
nha xuat khau da dang ky, viéc
TCNXX dugc thuc hién trong co
s@ dit lieu dién tu phu hgp vai quy
dinh phap luat hién hanh cua Bén
xuat khau, cu thé la tai co so dir
lieu phii hgp véi quy dinh cua B
Cong Thuong, sau khi thong bao
v6i Bén nhap khau quy dinh dé
dugc dp dung vaéi nha xuat khau.

Vé xuat xi hang hoa, diéu
kién tién quyét dé nha xuat khau
TCNXX la khi hang hoa lien quan
dugc coi la co xuat xi tir EU hoac
Viet Nam va dap (rng cac quy dinh
khac cua Nghi dinh thu 1. Muc B
Nghi dinh thu 1 vé cach xac dinh
xuat xt theo EVFTA gom ba noi
dung chinh: hang hda cé xuat xu
thudn tdy, hang hoéa cod xuat xu
cong gop va hang hoa thu duoc
tai mot bén tir cac nguyen vat lieu
khong cé xuat xi& tir bén do, voi
diéu kién nhirng nguyén liéu doé
phai trai qua cong doan gia cong,
ché bién day du tai bén do theo
quy dinh tai Diéu 5.

Riéng quy tac cong gop? theo
EVFTA c6 diém mdi so vdi céc
FTA khac la cho phép cong gop
Xuat xir véi Han Quoc doi vdi
hang dét may va cong gop xuat
xtr véi ASEAN doi véi muc va
bach tudc. Trudc diém mdi nay,
doanh nghiép dét may va doanh
nghiép xuat khau thuy hai san da
cho thay hai luong phan rng trai
ngugc nhau. Doi vdi doanh ng-
hiép dét may, nhiéu bat lgi trong
ngan han |a diéu tat yéu bai nganh
nay chua chu dong dugc nguon

2 Poi vai cac FTA ma Viét Nam la thanh vién, co 02 dang cong gdp gom: (i) Cong gop thong thudng: Nguyén liéu nhap khau phai dap (rng tiéu chi xuat
xir cia FTA, 100% gia tri nguyén liéu sé duoc ding dé tinh RVC (Regional Value Content - Ham lurgng gia tri khu vue) trong san pham duoc san xuat
tai Bén xuat khau san pham dg; (i) Cong gop tirng phan: dp dung duy nhat trong ATIGA rang néu nguyén liéu chi dép (ng nguéng RVC tir 20% dén 39%
thi durge cdng gop ding s6 phan trdm thyre té trong khoang tir 20% dén 39% d6 vao cong doan san xuét tiép theo dé xac dinh xuat x cho hang hoa.
Xem: Brian Staples, Lé Thi Hong Ngoc, Pham Van Hong, S6 tay Quy tac xuat xir trong cac FTA ma Viét Nam Ia thanh vién (11/2017), 37
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nguyén phuy liéu”, phu thudc lén
vao nguén nguyén phu liéu tir
Trung Qudc (chiém hon 46% tong
kim ngach nhap khau trong théang
05/2020, theo so liéu tir Tong cuc
Hai quan)? - qudc gia khong thugc
danh sach dugc hudong vu dai tir
EVFTA. Viéc chuyén doi qua su
dung nguyén liéu cua Han Qudc
khong dem lai lgi nhuan cao vi
ching loai khong phong phd, gia
thanh cao hon nhap khau tir Trung
Quac du chat lrgng tot hon.? Theo
Chuong 61 Biéu thué Cam két tai
Tiéu phu luc 2-A-1, nganh dét may
can 06 - 08 nam dé thué nhap khau
doi voi hang dét may Viét Nam tién
vé 0 va dé duge uu dai thué nay
thi hang dét may xuat xr Viét Nam
chi can dap (ng yéu cau vé quy
tac xuat xa “tr vai tro di”, do dé
dé dat muc tiéu lgi nhuan, doanh
nghiép co thé tinh toan chénh léch
lgi ich thué quan va gia nguyén liéu
ma chon st dung vai trong nudc
hodc nhap khau vai Han Qudc. Dai
vGi doanh nghiép xuat khau thuy
hai san, viéec cong gop xuat xu
tao diéu kién xuat khau muc, bach
tudc sang EU tang tro lai®* va thic
day cac nha dau tu ASEAN dau
tu vao cac nha may ché bién thuy
san cua Viét Nam. Nhin chung, quy
dinh cOng gop xuat x& 1a mot noi
dung mang tinh dot pha va co lgi

cho tdng truang GDP Viét Nam tir
viéc tan dung chudi cung (rng noi
dia va thic day dau tu nudce ngoai
vao hai nganh hang xuat khau chu
lre cua Viét Nam sang EU la thay
san va dét may.

Quy tac xuat xi trong EVFTA
con cac diém mai khac nhu cho
huong uvu dai doi véi mot so lanh
tho ddc thu hay chia nho hang hoa
0 nudce thir ba ngoai Hiép dinh... Vi
cac quy tac nay dugc xay dung va
dam phén dua trén quy tac xuat
xUr trong GSP, la co ché uvu dai ma
EU danh cho Viét Nam nhiéu nam
nay nén du cé nhiéu diém khac
biét so vai cac FTA khac ma Viet
Nam dang tham gia, doanh nghiép
xuat khau Viét Nam sé khong thuc
su qua bd ngd® trong viec dap
trng diéu kién vé xuat xtir dé duoc
TCNXX hang hoa.

2.3. Hinh thirc va noi dung
chirng tir TCNXX

Vé hinh thirc chirng tir TCNXX,
nha xuat khau sé khai bao xuat xu
trén chirng tir thuong mai véi day
du thong tin xdc dinh duoc hang
hod xuat khau co xuat xu Viét
Nam bang cach danh mdy, dong
dau hodc in ndi dung TCNXX trén
ching tir d6.% Thuat nglr “chirng
tr thuvong mai nao” da duoc lam
ro tai Diéu 24(3), Diéu 25(3) Thong

tu s@ 11 vGi luu y rang ching tir
van tai nhu van tai don hodc van
don hang khong khong duge coi la
chirng tir thuong mai khac. Trudng
hgp nha xuat khau khai bao bang
cdch viét tay, loi van khai bao dugc
viét bang muc va chir céi in hoa.”

Theo Diéu 19(4) Nghi dinh thu 1,
chirng tir TCNXX phai cé chir ky goc
cua nha xuat khau.Tuy nhién, nha
xuat khau du diéu kién theo Diéu
20 Nghi dinh thu 1 c6 thé khong
phai ky tén trén khai bdo do voi
diéu kién nha xuat khau cung cap
cho co quan cé tham quyén mot
van ban cam két rang nha xuat
khau chiu trach nhiém toan bo vé
bat ky TCNXX da dugc ky. Quy
dinh vé chir ky goc cua nha xuat
khau tai Diéu nay la quy dinh bat
budc cho ca hai phia Viét Nam va
EU, trir trvong hop ngoai |é da néu
trén.

Vé néi dung ching tior TCNXX,
nha xuat khau st dung Mau loi van
khai bao xuat xir bang mot trong
cac phién ban ngdn nglr dugc quy
dinh tai Phu luc VIl ban hanh kém
theo Thong tu s6 11 va phi hgp véi
quy dinh phap luat cua Viét Nam.%
Ngoai ra, ngi dung TCNXX khong
dugc thuc hién trén mot mau
riéng biét, néu thuc hién trén mot
trang khac cua chirng tir thuong
mai phai dam bao nhan biét dugc

21 Na@m 2019, kim ngach xuat khau cia dét may Viet Nam dat hon 39 ty USD nhung nhap khau nguyén phu liéu chiém téi 22,36 ty USD. Diéu nay cho thay

dét may Viét Nam hién phu thudc rat Idn vao nguon cung nguyén liéu tir nirde ngoai, phan anh sy mat can doi trong chuoi toan cau bai doanh nghiép

chi mai tham gia cong doan cat may thué la chinh

Xem: Bo Cong thurong, 'Giai bai toan nguyén phu liéu cho dét may Viét Nam' (Ha Nai, 08/04/2020) <https://tinyurl.com/y9bwwhjw> truy cap ngay

15/10/2020

2 Anh Dwong, ‘Trung Quéc chiém ap dao trong nhap khau nguyén phu ligu dét, may, da, giay Viét Nam thang 05/2020' VietnamBiz (13/07/2020) <https.//

tinyurl.com/y7nshd9n> truy cap ngay 15/10/2020

Z | & Nguyen, ‘'Thé khd cua dét may Viét Nam trude co hdi EVFTA: Cac dia phuong tir chdi du dn dét nhuém’ VietnamFinance (10/06/2020) <hitps.//

tinyurl.com/ybcwyhye> truy cap ngay 16/11/2020

24X uat khau mure, bach tude sang EU tir thang 03/2020-07/2020 lién tuc giam manh do chiu tac dong cua thé vang IUU va dich bénh COVID-19 khién nhu

cau giam. Tuy nhién, tir thang 08/2020, xuat khau muc, bach tudc sang thi trudng nay da ting tro lai 10% dat 5,8 triéu USD.

Xem: Kim Thu, "Xuét khau muc, bach tudc sang hau hét thi trudng chinh tang’ Hiép hdi Ché bién va xuat khau thuy san Viét Nam (25/09/2020) <https://

tinyurl.com/y4ozhko= truy cap ngay 25/09/2020

25 Bao Ngoc, ‘Quy tac xuat xir trong EVFTA: Hiéu dung, hudng loi I6n’ Bdo Cdng thuong (07/07/2020) <https://congthuong.vn/quy-tac-xuat-xu-trong-

eyfta-hieu-dung-huong-loi-lon-140093.htm|> truy cap ngay 25/09/2020

% Nghi dinh thur 1, Digu 19(3)

Z7Bao Ngoc, sdd 25

% Trong pham vi bai viét, tdc gia chi trich dan phién ban tiéng Anh d& minh hoa vi ddy |a ngén ngir phd bién nhat trong linh vuc thuong mai quoc té.
Mau tiéng Anh

The exporter of the products covered by this document (customs authorization No...) declares that, except where otherwise clearly indicated, these

products are of...preferential origin.

(Place and date)

25 BB B BAE A AAE

(Signature of the exporter; in addition, the name of the person signing the declaration has to be indicated in clear script)
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trang do la mot phan cua ching tir
thuong mai. Voi nhirng khac biét
nho va |6i hinh thirc nhu 16i danh
may sé khong la ly do dé ching tir
TCNXX bi tir choi néu loi do khong
tao ra nghi ngo vé tinh xac thuc
cua khai bao thé hién trén ching
tir hodc néu nhirng khac biét giira
thong tin khai bao trén chirng tur
TCNXX va thong tin trén chirng tur
nop cho co quan hai quan dé lam
tha tuc nhap khau hang hoa van
phi hgp véi hang hoa nhap khau
trén thuc té.?

2.4. Nghia vu va trach nhiém
cua thuong nhan TCNXX

Mat Ia, nha xuat khau co nghia
vu phat hanh ching tir TCNXX
va nha nhap khau xuat trinh céc
chirng tir d6 cho co quan hai quan
Bén nhap khau. Trong vong 03
ngay ké tir ngay phat hanh ching
tlr TCNXX, nha xuat khau phai tién
hanh khai bao, dang tai ching tir
TCNXX va ching tir lién quan dén
16 hang xuat khdu theo quy dinh
tlr diém c dén diém h Diéu 15(1)
Nghi dinh 31/2018/ND-CP trén
Hé thong quan ly va cap ching
nhan xuat x& dién tu tai dia chi
www.ecosys.gov.vn cua Bo Cong
Thuong.®* Viéc phat hanh co thé
duoc thuc hién sau khi xuat khau
hang hoa vdi diéu kién chirng tir
TCNXX dugc xudt trinh day du tai
Bén nhap khdu khong mudn hon
02 nam hodc theo quy dinh cua
Bén nhap khau ké tir khi hang hoa
dugc dua vao lanh tho Bén nhap
khau.®' Chang tir co hiéu luc 12
thang ké tlr ngay phat hanh tai Bén
xuat khau va phai xuat trinh cho
co quan hai quan Bén nhap khau
trong thoi han hiéu luc dé. Trong
trwrong hop thoi diém xuat trinh

2 Thing tu s 11, Diéu 32

® Thong tu s6 11, Diéu 25(7)
M Nghi dinh thu 1, Diéu 19(5)
2 Thong tu s6 11, Diéu 26(2)
= Nghi dinh thu 1, Diéu 19(2)
¥ Thong tr s6 11, Diéu 34(1)
¥ Thong tu s6 11, Diéu 31(1)

sau thoi han c6 hiéu lyc, néu nha
nhap khau khong dua ra dugc ly
do bat kha khang hoac cac ly do
hop |é khdac nam ngoai su kiém
soat cua nha nhap khau, chirng tir
TCNXX sé khong dugc chap nhan
dé huong uvu dai thué quan EVFTA
va hang héa sé khong dugc thong
quan.*

C6 thé thay, theo co ché TCNXX,
nha xuat khau sé tu phat hanh
chirng tir xuat x& va chiu trach
nhiém vé thong tin xuat xr hang
hoa da khai trong cac chirng tir ma
khong céan dgi chirng nhan cua bén
thir ba la cac co quan quan ly cap
chirng nhén xuat x& nhu Bo Cong
Thuong hodc céc don vi dugc Bo
Cong Thuong Uy quyén. Dong thoi
trach nhiém chirng nhan nguén
goc cua hang hoa sé chuyén tir
cac co quan chuyén trach sang
nha nhap khdu. Diéu nay dong
nghia véi viéc nha nhap khau phai
tu thuc hién cac thu tuc, dap tng
cac tiéu chuan vé nguon goc xuat
xUr va tu chiu trach nhiém vé tinh
chinh xac.

Hai 1a, nha xuat khau TCNXX
phai chuan bj san sang céc ching
tlr thich hgp chirng minh tinh trang
xuat x(r cua hang héa dé nop tai
bat ky thoi diém nao theo yéu céu
cua co quan c6 tham quyén cua
Bén xuat khau.* Vi viéc kiém tra,
xac minh ching tr TCNXX dugc
thuc hién xac suat hoac khi co
quan c6 tham quyén cta Bén nhap
khau c6 nghi ngo hgp ly vé tinh xdc
thuc cta ching tir, vé xuat xur cua
hang hoa hodc vé viéc tuan thu quy
dinh khac cua EVFTA3 nha xuat
khau TCNXX phai luu trr it nhat 03
nam ban sao cua chirng tir chirng
nhan xuat xtr cling nhu cac chirng

tlr khac, viéc kiém tra dugc thuc
hién dira trén nguyén tac hop tac
hanh chinh gitra co quan hai quan
cua Bén nhap khau va Bén xuét
khau.%

3. Thuc tien ap dung co ché
TCNXX o Viet Nam va nhirng bat
cap trong quy dinh vé TCNXX

3.1. Thuc tien dp dung co ché
TCNXX o Viét Nam

0 cac qudc gia thanh vién cla
EU, TCNXX da dugc st dung hon
40 nam qua vgi nhiéu mo hinh khac
nhau, nhung ¢ Viét Nam hinh thic
nay chua that su pho bién vdi cac
doanh nghiép von chi quen xin cap
C/0 thong qua Bo Cong Thuong.*
Cung véi do, nhiéu doanh nghiép
chua chu dong tim hiéu dan dén
chua tan dung triét dé cac quy tac
xuat xir, quy dinh vé TCNXX, chua
co hé thong luu trir ching tir dé
dap (rng yéu cau xac minh thuong
xuyén va dot xuat.’’” Do do, du
nhan thic dugc vu diém noi troi
cua co ché TCNXX song doanh ng-
hiép van cam thay chua tu tin khi
ap dung co ché nay vi lo ngai van
dé trach nhiém cua doanh nghiép
sé nang hon sau khi thong quan
hang hoéa so vdi ap dung co ché
cap Giay chirng nhan bai bén thir
ba nhu trude day. Tuy nhién, nha
xuat khau la chu thé co kha nang
chirng minh duge xuat xir hang
hoa va phai nam ro xuat xir hang
hod hon la co quan kiém tra. Vi
vay, viéc dé doanh nghiép TCNXX
va co quan hai quan ap dung bién
phap hau kiém khi co yéu céu cua
bén nhap khau la hgp ly hon hét.
Doanh nghiép phai c6 trach nhiém
chu dong tham gia tap huan vé co
ché TCNXX do Bo Cong Thuong
to chirc néu chwa nam virng, chu

% |Jyén Huong, ‘Doanh nghiép sap tw chirng nhén xuat xir hang hoa sang EU’ Bdo Chinh phu (01/05/2018) <http://baochinhphu.vn/Kinh-te/DN-sap-tu-
chung-nhan-xuat-xu-hang-hoa-sang-EU/335385.vgp> truy cap ngay 16/09/2020
¥ Nhu Quynh, ‘Doanh nghiép can lam gi dé tr chirng nhén xuat xir hang héa sang EU? Tap chi Kinh té va D bao - Co quan cua B Ké hoach va Dau tu
(16/05/2018) <https:/tinyurl.com/yypho9by> truy cap ngay 16/09/2020
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dong nghién ctru tim hiéu céc uu
dai thué quan tai nudc nhap khau
va tuan theo quy dinh vé ching
nhan xuat xr. Quan trong nhat la
doanh nghiép céan hoc cach lam &an
trung thuc, khong vi lgi ich trudc
mat ma gian lan xuat xtr hang hoa
lam anh huong dén uy tin, thuong
hiéu hang héa Viét Nam nai chung.

Mac du viec ap dung TCNXX
sé dem lai nhiéu thuan lgi dé phat
hién ra gian lan xuat xtr do co
guan nha nudc chi can truy ctu
trach nhiém cua nha nhap khau
va truy thu tlr ho.*® Thé nhung,
co ché nay khong loai bo dugc
rui ro gian lan thuong mai xuat
xtr hang hoa. Dang lo ngai, nguy
co gian lan thudng vao cac san
phdm ma Trung Qudc bi 4p céc
bién phap han ché nhap khau (han
ngach, thué chéng ban pha gia va
céc rao can ky thuat khac) vao thi
truong lon nhu EU.** Qua theo doi,
Cuc Phong vé thuong mai cua Bo
Cong Thuong da lap ra danh sach
26 mat hang c6 nguy co bi diéu
tra gian lan xuat xu, trong dé co
nhiéu san pham thudc loai xuat
khau chu luc sang EU nhu da giay,
nong, thiy san, go va san pham tir
go, xe dap dién..*

Cac hinh thire gian lan thuong
mai trong TCNXX thuong la viéc
thuong nhan nude ngoai gia mao
xuat xur Viét Nam dé xuat khau
hang hoa sang cac nudc doi tac
cua Viét Nam trong EVFTA nham
huang thué suat vu dai, cu thé loi
dung Viét Nam dé trung chuyén
hang hoa, tam nhap tai xuat qua

lanh tho Viét Nam dé hogp thirc
hoa ching tir xuat xir va lan tranh
dugc thué phong vé thuong mai.®
Hanh vi nay dan dén nguy co hang
hoa xuat khau cua Viét Nam bi cac
nudc diéu tra, ap thué lan tranh
phong vé thuong mai gay thiét hai
cho cdc nha san xuat Viét Nam,
lam mat uy tin trén thi truong quoc
té hodc bi han ché xuat khau vao
cac thi trudng nay.*

3.2. Nhitng bat cap trong quy
dinh vé TCNXX

Van dé nha xuat khau thuc hién
TCNXX thay cho cdp C/0 truyén
thong dang gap phai mdt s6 vudng
mac ma phan Ién la do co quan
quan ly chua xay dung khung phap
ly hiéu qua cho viéc thuc thi co ché
nay.

Thi nhat, Viét Nam chua dat
ra bo tiéu chi dé nha xuat khau
hang hoa xuat xtr Viét Nam sang
EU dugc cong nhan la nha xuat
khau du diéu kién TCNXX ciing
nhu chua quy dinh cac quyén va
nghia vu turong tng khi tro thanh
nha xudt khdu du diéu kién. Trong
khi do, vé tiéu chi cong nhan nha
xuat khau du diéu kién, Diéu 20(2)
Nghi dinh thu 1 chi mang tinh dinh
khung, theo hudng dé moi quoc
gia thanh vién ty quy dinh céc diéu
kién cu thé va dua trén cac diéu
kién thich hgp dugc quy dinh trong
phap luat hién hanh clia quoc gia
dé ma co quan cé tham quyén
quyét dinh cap ma s6 chirng nhan
xuat x(r chap thuan nha xuat khau
tro thanh nha xuat khau du diéu
kién hay khong.

Hién nay, Viét Nam chua chinh

thirc trién khai co ché TCNXX theo
EVFTA. Dén thoi diém hién tai, Bo
Cong Thuang chi mdi quy dinh céc
tiéu chi dé thurong nhan dugc chon
tham gia thi diém TCNXX hang hoa
theo Hiép dinh thuong mai hang
héa ASEAN (ATIGA) qua Thong tu
19/2020/TT-BCT stra doi, bd sung
cac Thong tu quy dinh thuc hién
Quy tac xuat xtr hang hda trong
ATIGA (“Thong tu s6 19"). Céc tiéu
chi nay chi ap dung trong pham vi
cac nudc ASEAN vai nhau va con
dang trong giai doan thi diém nén
van chua |a diéu kién chinh thic
dé xac dinh nha xuat khau du diéu
kién. Tham chi ngay ca khi chuong
trinh thi diém nay thanh cong thi
cdc tiéu chi quy dinh tai Diéu 3(4)
Thong tu sd 19* ciing khong dugc
trg thanh diéu kién xac dinh nha
xuat khau du diéu kién theo EVFTA
trir khi phap luat Viet Nam cong
nhan va cé thong bao véi EU quy
dinh d6 dugc ap dung véi nha xuat
khau Viét Nam.

Thir hai, ché tai xur ly hanh vi gia
mao xudt xir Viét Nam dé chuyén
tai hang hoa xuat khau bat hop
phdp chua du stc ran de, phong
ngira. Hién nay, mtrc phat méi nhat
dai vai hanh vi nay da dugc nang
lén 100.000.000 dong doi véi hang
héa c6 gid tri tir 100.000.000 dong
tro 1eén* di kem véi do la ap dung
hinh thic tich thu tang vat, budc
dua ra khai lanh tho Viét Nam hoéc
budc tiéu hay tang vat vi pham
trong thoi han 30 ngay. Tuy nhién,
thuc té cho thay lgi nhuan cé dugc
tlr moi 106 hang nudc ngoai co gia
thanh siéu re nhu hang Trung Quéc
doi lot hang Viét Nam xuat khau

* Ngoc Khanh, ‘Hang xuat khau co dé "t vugt rac” xuat x&?!" Thai hao Ngan hang (12/08/2020) <https://tinyurl.com/y5qyuhbu> truy cap ngay 20/09/2020
¥ Lé Thiy, ‘Xuat khau sé “mat trang thi trl.mng néu gian lan xuat x’' Tap chi Tai chinh (Ha Noi, 08/06/2020) <http://tapchitaichinh.vn/tai-chinh-phap-

> truy cap ngay 20/09/2020

“ Hoa Quynh, Canh bao 12 san pham xuat ichau co nguy ca I:u diéu tra phong vé thuong mai, gian lan xuat x(’ Tap chi Tai chinh (Ha Ngi, 16/04/2020),

<https:/tinyurl.com/yS8t5afg> truy cap ngay 20/09/2020
‘1 Thanh Hoa, ‘Bao dong gian lan xuadt x&, Thoi bdo Kinh doanh (30/12/2019) <https://thoibackinhdoanh.vn/viet-nam/bac-dong-gian-lan-xuat-

xu-1064161.himl> truy cdp ngay 20/09/2020

2 10 sy kién ndi bat cua Hai quan Viét Nam ndm 2019 Cuc Hai quan tinh Quang Tri (18/12/2019) <https://tinyurl.com/ydz2jm59> truy cap ngay

20/09/2020

3 Cy thé, thurong nhan duoc lra chon thi diém TCNXX hang hda phai dap (ng du céc tiéu chi sau: (1) La nha xuit khau déng thoi 1a nha san xudt; (2)
Khang vi pham quy dinh vé xuat x( trong 02 nam gén nhat tinh dén thai diem ndp ho so dang ky TCNXX hang hoda; (3) Co cdn bo duoc dao tao vé xuat
xir hang héa do don vi dao tao da duge Bo Cong Thurong hodc duge Cuc Xuat nhap khdu (Bé Cong Thuong) chi dinh cap.

“ Pigu 17(1)(d) Nghi dinh 128/2020/NB-CP guy dinh xir phat vi pham hanh chinh trong linh vire hai quan
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thanh cong la rat lan*, du bu lai
gia tri dot hang gia mao bi tich thu
hodc tiéu huy nén viéc nang mirc
phat tién khong co nhiéu y nghia
trong viéc loai bo dugc van nan
hang xuat khau gia mao xuat xu
Viét Nam. Muc tiéu chinh cua moi
doanh nghiép la tim kiém lgi nhuan
nén vi lgi ich treéc mat nhiéu do-
anh nghiép van chap nhéan rui ro bi
xu phat gian lan xuat x& dé doi lai
dugc huong loi hai dau, mot tir gia
nguyén liéu dau vao, hai tir vu dai
thué quan cta EVFTA. Hau qua tat
yéu cla viéc coi gian lan xuat xur la
co hoi truc lgi mot khi bi nude nhap
khau phat hién ra khong chi anh
hudang dén hoat dong kinh doanh
cua doanh nghiép gian |&n ma con
lam t6n hai dén uy tin hang Viét
Nam va gay thiét hai I6n cho quan
hé thuong mai song phuong giira
Viét Nam va EU. Thé nhung, hanh
vi nay ciing chi dirng lai & xtr phat
vi pham hanh chinh véi hinh thic
phat tién, khong thudc truong hop
bi ap dung ché tai hinh su. Bo luat
Hinh su 2015 chi ton tai ché tai doi
vGi hanh vi budn lau, van chuyén
trai phép hang hoa qua bién gidi,
san xuat, buon ban hang cam... ma
chua co ché tai doi vai toi gia mao
xuat xtr Viet Nam. Do dd, can thiét
bo sung ché tai hinh su bén canh
mtrc xtr phat hién hanh dé co thé
ngan chan doanh nghiép gian lan
trong huong uu dai thué quan tir
EVFTA va dam bao uy tin thuong
hiéu hang Viét Nam noi chung trén
thi trrong qudc té.

4. Kinh nghiém quoc té va gia
tri tham khao cho Viét Nam

Dé khac phuc dugc nhitng bat
cap hién hiru, Viet Nam co thé

tham khao kinh nghiém quodc té

van dung trén cac phuong dién
sau:

Mgt 1a, vé phia doanh nghiép
Viét Nam can xay dung hé thong
quan ly, luu trir dr liéu ching tir
chirng nhan xuat x hang hoa
chuyén nghiép phuc vu cho viéc
kiem tra dot xuat cua co quan
hai quan bén nhap khau. Quan ly
xuat xir dong vai tro rat quan trong
trong viéc thiét lap cac quy trinh
va hé thong yéu cau xuat xi, nang
cao kha nang tiép can thi truong
cho céc nha xuat khau.

Theo két qua bao cdo cua Hoi
nghi Lién hop quoc vé Thuong mai
va Phat trien (UNCTAD) cho biét ¢
cac quoc gia phat trién, nhiéu tap
doan lén da bi phat vi khong luu
gilr thong tin xuat x& phi hop du da
¢ str dung phan mém quan ly toan
bo hé thong (system-wide soft-
ware) dé luu qilr lrgng dir liéu Ién
vé moi giao dich. Diéu nay khong
phai do thiéu hé thong hé so van
chuyén tong thé (overall shipping
records), ma do phan mém khong
dugc thiét ké dé gilr lai thong tin
xuat xtr dugc quy dinh trong thoa
thuan wu dai it nhat 03 nam.*

Ban chat cta quan ly ho so
chirng tir |a phai tao ra dugc su két
noi vé thong tin xuat x& gitra nha
xuat khau va mot s hoac hau hét
cac nha cung cap. Do do, dé xac
dinh chinh xac xuat xir, nha san
xuat phai kiém tra va qiir lai hoa
don nguyén vat liéu cua san pham
xuat khau. Khong chi vay, hé thong
co s@ dir liéu quan ly xuat x(r hang
hoa cua doanh nghiép can dugc
xay dung theo hudng cho phép co
quan c6 tham quyén dé tiép cén
vGi cac chirng tir nham muc dich
giam sat va xac minh tinh chinh

xdc cua noi dung tu khai bao xuat
XU trén tirng to khai hoa don.

Doanh nghiép Viet Nam co
thé tham khao hé thnng quan ly
chlmg tir xudt xt ctia An Do dugc
xay dung theo mgt quy trinh gom
cac budc sau: Xac dinh bang ké
nguyén vat liéu dung dé san xuat
hang xuat khau — Tinh toan gia tri
gia tang hodc cdc yéu cau vé ham
lrgng gia tri dia phuong — Danh
gia cdc yéu cau chuyén doi dang
ké theo Quy tac xuat xir — Tim
ngudn cung cap thong tin gia ca
dau vao va nguyén liéu tho dugc
st dung — Tich hop phan mém
chuyén trach vé xuat xr hang hoa
dé phuc vu cac yéu cau xac minh
khi cé@n thiét — To chirc cac budi
dao tao thuong xuyén vé cac FTA
cho cac doi van hanh, tai chinh,
thuong mai va logistics.*

Hai I3, vé phia nha nudc, hanh vi
xuat khau hang hoa gia mao xuat
xtr Viéet Nam phai dugc bd sung
ché tai hinh sy. Tham khao Diéu
45 Dao luat Quy dinh vé Xuat nhap
khau Singapore* cho thay, ché tai
hinh su da co thé dugc ap dung
doi vai doanh nghiép thuc hién
hanh vi vi pham lan dau két hop vai
hinh thirc phat tién. Cu thé, doanh
nghiép sé bi phat tién khong qua
100.000 do la hodc gap 03 lan gia
tri cia hang hoa gia mao xuat xir
hoac bi phat ti khong qua 02 ndm
hodc ap dung déng thai ca hai hinh
thirc xtr phat. Doi vai lan vi pham
thir hai hoac lan tiép theo, doanh
nghiép sé bi phat tién khong qua
200.000 do la hodc gap 04 lan gia
tri hang hoa gia mao xuat xtr hodc
bi phat tu khong qua 03 nam hoac
ap dung dong thoi ca hai hinh thic
XU phat.

3 Pon cir nganh dét may, dai dién mdt doanh nghiép may co tru sd tai TP. H6 Chi Minh tiét 19, viec dit mua hang tir Trung Quéc va dua vé gan mac “Made
in Vietnam” dién ra kha phd bién do thu duoc mic loi nhudn “khing”, cao hon nhigu so vdi viéc td chirc san xuit tai Viét Nam. Chiéu thirc dé, theo dai
dién doanh nghiép nay, thi “chi cé chinh ban than doanh nghiép dé mdi biét duoc, chi chang ai dai ma tu nhan”.

Xem: Thai Hoang, 'Dé tranh nguy co hang nurdc ngoai “doi 16t" hang Viét' Thai bdo ngan hang (03/07/2019) <https://thoibaonganhang.vn/de-tranh-nguy-

co-hang-nuoc-ngoai-doi-lot-hang-viet-89571.himl> truy cap ngay 20/09/2020
4 UNCTAD, Rules of origin and origin procedures applicable to exports from least developed countries’ <http://unctad.org/en/docs/ditctncd20094

en.pdf> truy cap ngay 07/12/2020

7 Deloitte, ‘Utilizing Free Trade Agreements Requires Robust Origin Management System’ (India, 31/03/2020) <https:/tinyurl.com/ybzkx9m8=> truy cap

ngay 17/11/2020

2 Regulation Of Imports And Exports Act (Chapter 272A, Section 3) G.N. No. S 530/1995 Revised Edition 1999 (01/07/1999) Article 45 <https://sso0.
agc.gov.sg/SL/RIEAT995-RG1 #prd 5-> truy cap ngay 29/10/2020
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5. Két luan

DE tan dung tot co ché TCNXX, doanh nghiép Viét
Nam can nam virng quy dinh vé quy tac xuat xtr va
ddc biét phai xay dung dugc hé thong luu trir chirng
tlr dap Ung yéu cdu xac minh thuong xuyén va dot
xuat. Doanh nghiép chi dugc tu khai bao xuat x&r doi
vGi hang hoa do minh san xuat da dugc dang ky vdi
co quan c6 tham quyén va c6 day du cac chirng tur
can thiét chirng minh hang héa déap &ng cac quy tac
xuat xur tai thoi diém TCNXX. Néu co su thay déi trong
noi dung chirng tr TCNXX ban dau, nha xuat khau co
trach nhiém thong bao ngay cho co quan cé tham
quyén.*® Bén canh do, khong thé thiéu vai tro cua co
guan Nha nudc trong viéc thiét ké hé thong ché tai
hinh su cho hanh vi gia mao xuat xt& Viét Nam nham
chuyén tai hang hoa xuat khau bat hgp phap dé nang
cao tinh nghiém khac va du strc ran de hon, dam bao
gilr uy tin cho thuong hiéu hang héa xuat xi& Viét Nam
trén thi truong quac té.

DANH MUC TAI LIEU THAM KHAO

Danh muc van ban phap luat

1. Nghi dinh thu 1 EVFTA - Quy dinh hang hda cé
xuat xir va phuong thirc hgp tac quan ly hanh chinh

2. Quy dinh (EU) s6 2020/750 ngay 05/06/2020 vé
gia han dang ky TCNXX hang hoa (REX)

3. Quy dinh (EU) s6 2015/2447 ngay 24/11/2015
vé thuc hién chirng nhan xuat x(r hang hoa theo GSP
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Nhan xét
* Giang vién: Nguyen Cdong Dinh - Khoa Luat Kinh té
1. Vé phuong phap nghién ciru

Bai nghién ctru co su dung nhirng phuong phap ng-
hién ctru pht hop. Co tong hop va phan tich céac thong
tin lién quan dén co ché tu chirng nhan xuat xu, co
so sanh quy dinh cta Viét Nam hién tai véi quy dinh
cua Phap luat qudc té (quy dinh trong cdc FTA). Khi
de xuat cac giai phap cho PLVN ciing c6 doi chiéu, so
sanh véi quy dinh PL clia cac nudc trén thé gigi nhu
mot co s cho tinh thuc té va kha thi cua giai phép.

2. Ve hinh thirc

Bai viét dugc dau tu chin chu vé hinh thirc. Bai viét
dugc trinh bay gon gang, thong nhat. Dac biét cac
footnote dugc trich dan mot cach khoa hoc, chinh
xdc, va ding quy chuan.

3. Ve noi dung

- Uu diém

Bai viét dugc dau tw vé noi dung, co duara va phan
tich dugc nhirng thong tin cé lién quan dé nham lam
ro dugc cau hoi nghién ctru;

Bai viét lam ro dugc cac quy dinh ctia EVFTA vé co

ché TCNXX, ciing nhu quy dinh nay dugc ndi luat hoa
trong Luat VN nhu thé nao;

Bai viét co chi ra dugc ban chat cla co ché TCNXX
va c6 phan tich dugc tai sao co ché nay lai can thiét
va thuong dugce quy dinh trong cdc FTA thé hé mai;

Bai viét co phan tich thuc trang ap dung co ché
TCNXX tai Viét Nam, chi ra dugc nhirng bat cap con
ton tai, tir do la co so virng chac dé deé ra nhirng giai
phap kha thi dé co ché TCNXX c¢6 thé dugc thuc thi
mot cach hiéu qua tai Viét Nam trong thoi gian sap
tai.

- Diém can cai thién

Bai viét chua chi ro duoc diém wu thé cua co ché
TCNXX so v6i co ché cap C/0 truyén thong (uu thé
cho ca Co quan quan Iy nha nuéc lan nha Xuat khau).
Day ciing la diém mau chot dé du doan liéu trong
tuong lai co ché TCNXX c6 tré nén phd bién hon hay
khong;

Mot sd nhan dinh trong bai viét con thiéu co so.
Nguoi doc nén footnote cho toan bo cac thong tin
tlr nhitng nguon khéc khi dua vao bai viét. Co nhiéu
thong tin 1a cdc nhan dinh nhung ngudi doc khong
thé danh gia la liéu nhan dinh d6 c6 dang tin cdy hay
khong bai vi khong biét dugc trich dan tir ngquon nao,
tac gia la ai;

Vé thuc tien ap dung co ché TCNXX tai Viét Nam,
nguoi viét chi nén tap trung vao chi ra hién tai co ché
nay dugc st dung tai Viét Nam nhu thé nao, nhan
dinh tlr ca phia co quan quan ly va ddc biét la tir phia
doanh nghiép ra sao dai vdi co ché nay (doanh nghiép
c6 hao hirng vdi co ché mdi? Tai sao doanh nghiép co
phan (rng nhu hién tai? Nguyén nhan?);

Con vé quy dinh trong TCNXX, khi ma VN chua ngi
ludt hda hoan toan dugc quy dinh vé TCNXX thi giai
phap o day la gi, day la mot diém quan trong ma chua
thay nguai viét co dé xuat (co thé so sanh vdi PL cac
nudc EU xem ho quy dinh ra sao? Quy dinh nhu vay cé
phu hgp va dp dung duoc tai Viét Nam hay khong?)
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* Luat su: Pham Thi Thoa - Cong ty Luat TNHH
Apolat Legal

1. Vé phuong phap nghién ciru

Bai viét sir dung phuong phap nghién ctru phan
tich, tong hgp va so sanh |a mot lua chon tot.

2. Vé hinh thirc

Bo cuc bai viét phu hop, cdc muc dugc dau tu can
doi. Tai liéu tham khao phong phu, da dang va trich
dan hgp ly.

3. Ve noi dung

- Uu diém

NGi dung bai viét cho thay su dau tu nghién ciru
cua tac gia, khong chi ¢ quy dinh EVFTA, phap luat
Viét Nam ma con c6 cac dan chiéu va so sanh phap
luat nudc ngoai nhu EU, An D9, Singapore... Noi dung
bai viét da dua ra phan tich lam ndi bat cac vu diém,
diéu kién dp dung cua co ché tu ching nhan xuat xu
va thyc tien phap Iy tai Viét Nam ciing nhu nhiing kho
khan ma doanh nghiép Viét Nam phai doi mat. Mot so
bai hoc tir kinh nghiém quéc té dugc chon loc phan
tich phi hop nén céc kién nghi cu thé va hiru ich.

- Diém can cai thién

Néu bai viét b sung cac sa liéu thong ke lién quan
dén viéc ap dung tu chirng nhan xuat xu tai Viét Nam
sé phan anh r6 hon van dé dang xay ra trong thuc tién.
Bai viét sé hitu ich va co tinh tham khao hon doi véi
doanh nghiép néu tac gia co thé phan tich sau hon vé
hanh dong cla co quan nha nudc cé tham quyén va
doanh nghiép trong giai doan chuyén giao giira viéc
ap dung Gidy chirng nhan xuat xtr va tu chirng nhan
xuat xir. Ngoai ra, ngoai EVFTA, céc hiép dinh thuong
mai Viét Nam da ky két hoac dang dam phan cé quy
dinh vé van dé tu chirng nhan xuat x& nay hay khong?
Bai viét sé hoan thién hon néu co so su so sanh gilra
cac FTA ma Viét Nam |a thanh vién lién quan tdi quy
dinh nay.
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Kinh da trong | .-

PHAP LUAT VIET NAM VE SU KIEN BAT KHA KHANG TRONG VIEC
THUC HIEN HQ'P DONG TRONG THOI KY DICH BENH BUNG PHAT

Pham Thuy Bao Long (K195022C) & Nguyéen Thuy Tién (K195022C),
Sinh vién Truong Dai hoc Kinh té - Luat, PHQG Tp.HCM

Trong quan hé hop déng, ¢é khéng it nhirng yéu té ngan can viéc thuc hién nghia vu cua cdc bén da giao két.
Ddc biét, trong thai ky dich bénh nhém A, theo cdch phan loai cua phap luat Viét Nam (sau day goi la “dich bénh”)
buing phat, viéc xac dinh dich bénh va cac su kién khac phat sinh lién quan cé duoc xem la su kién bat kha khang
hay khong la can thiét dé han ché nhirng ton that déi véi mot bén trong hop déng ma bi anh hudng bai su kién
bat kha khang. Trén co s¢ phan tich cdc khia canh phap ly cua su kién bat kha khang trong viéc thuc hién hop
dong o thoi ky dich bénh, bai viét nham muc dich xac dinh nhitng khiém khuyét va dé xuat mot so kién nghi lién
quan dén quy dinh vé su kién bat kha khang cua phap luat Viét Nam.

Tir khoa: phap luat Viét Nam, su kién bat kha khang, thuc hién hop déng, dich bénh

In the process of performing contractual obligations, there are numerous factors preventing the contractual
performance. Especially, in the period a type-A disease (as classified in the legal system of Vietnam, which is
called shortly as "disease” afterwards), the determination whether an event could be considered a force majeure
event is crucial in minimizing the damage to the parties of a contract, who are already affected by that force
majeure event. From the basis of analyzing the legal aspects of force majeure, the article points out some defi-

ciencies in Vietnam law on force majeure and offers some recommendations.

Keywords: Vietnam law, force majeure events, performance of contractual obligations, disease

1. Cac khai niem
1.1. Su kién bat kha khang

1.1.1. Dinh nghia su kién béat kha
khang

Trong qua trinh thuc hién hop

dong co thé xay ra nhirng bién cd

ma khong xuat phat tir 16i cua bat
ky bén tham gia hgp doéng nao,
nam ngoai kha nang du doan,
kiem soat cua cac bén va khién
hgp dong khong dugc trién khai
theo ding ké hoach ciing nhu gay
anh huong dén viéc hoan thanh
cac diéu khoan trong hop dong.
Nhitng bién cd nay dugc goi la
su kién bat kha khang. Trong
tieng Anh, su kién bat kha khang
dugce dat vai nhiéu tén goi nhu la
“force majeure”, "act of God”, “un
foreseen circumstances”, “excep-
tions”,... nham thé hién céc tinh
chat cua su kién duoc nhac dén

nhu khong thé biét trude, vuot
gua kha nang cua con nguoi.

Vé dinh nghia cta su kién bat
kha khang, Diéu 156(1) Bg luat
Dan sy 2015 (“BLDS 2015%) quy
dinh: “Su kién bat kha khang la su
kién xay ra mgt cach khach quan
khong thé luong trude duogc va
khong thé khac phuc dugc méc di
da ap dung moi bién phap can thiét
va kha ndng cho phép”. Nhiing
hién tugng xa hoi nhu dao chinh,
bao loan, dinh cong, biéu tinh,
cam van, thay doi chinh séch cua
chinh ph,... va nhirng hién tugng
tu nhién nhu: han héan, dong dat,
song than,... c6 thé dugc xem la
su kién bat kha khang trong nhiéu
van ban quy pham phdp luét cla
Viet Nam.'

Trude day, tai Diéu 4(1) Quyét
dinh s6 42/2002/QD-BCN quy

dinh mura, giong, bao, 16c, lut, sam
sét,... cling co thé dugc coi la su
kien bat kha khang. Tuy nhién,
trong cdc van ban phap luat thay
thé Quyét dinh nay nhu Quyét dinh
s0 31/2006/QD-BCN hay Thong tu
27/2013/TT-BCT khéng con quy
dinh theo hinh thac liet ke cac
trwong hop cu thé duoc coi la su
kién bat kha khang ma cé cach quy
dinh giong vai BLDS. Vay van dé
dat ra |3 lieu nhirng hién tugng thoi
tiét tu nhién nhu mua, giong, bao,
sam sét,... co con dugc coi la su
kién bat kha khang. Trén thuc té,
ching ta khong thé cén cir vao stic
tan pha cua hién tuong tu nhién do
dé xét rang do co phai su kién bat
kha khang hay khong. Theo quan
diém cua nhom tac gia, néu nhirng
hién tuogng néu trén dap (ng du
nhirng diéu kién dugc phan tich
¢ phan tiép theo day thi chiing sé

" Tham khao thém tai Muc 7, "Su biing phat cua virus corona - Dinh nghia vé sur kién bat kha khang theo phap luat Viét Nam' vnlaw.com (29/03/2020)

<https:./bit.ly/2HrltRe> truy cap ngay 10/12/2020
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duac coi la su kién bat kha khang.
Viéc dong nhat quy dinh theo BLDS
la hop ly bai ching ta can dat ra
nhirng chuan muc cu thé dé xem
xét, danh gia thay vi liét ké mot so
trrong hop co tiém néang tro thanh
su kién bat kha khang mot cach
rap khuon ma khong xem xét tai
hoan canh cu thé.

1.1.2. Diéu kién dé mot su kién
duoc xem 13 bat kha khang

Tuy theo phap luat va thyc tién
moi quoc gia ma su kién bat kha
khang dugc nhin nhan va xac dinh
khac nhau. Phap luat nuéc ta quy
dinh mét su kién dugc xem la su
kién bat kha khang thi can thoa
man cdc diéu kién sau day:

(1) Thir nhét, sy kién nay phai
xay ra mot cach khach quan. Cé
thé suy luan mot cach hop ly rang,
mot su kién xay ra mét cach khach
quan khi sy kién do xay ra khong
theo y chi clia cac bén. Hay néi
cach khac, suv kien do khong do
cac bén tao ra hoac phat sinh do
l0i chtl quan cua céac bén;?

(2) Thu hai, su kién nay khong
thé luong trudc duoc. Cu thé,
khong chi tai thoi diém giao két
hgp dong ma ngay ca trong qua
trinh thuc hién hop déng, khong
bén nao co thé du doan dugc su
kién do sé xay ra;?

(3) Thir ba, hau qua sau khi su
kién xay ra |a khong thé khac phuc
dugc mac du bén khong thuc hien
dang nghia vu hop dong da ap
dung moi bién phap can thiét va
kha nang cho phép dé khac phuc.*
Nghia I3, khi xay ra sur kién, bén cé
nghia vu theo hgp dong phai ap
dung moi bién phap can thiét va

kha nadng cho phép dé khac phuc
cac tac dong cua su kién dén hop
dong nham muc dich thuc hién
ding va day du cac cam két va
nghia vu theo hgp dong. Tuy nhién,
két qua cudi cung la cac bén van
khong thé hoan thanh nghia vu
theo hgp dong da ky két.®

Co thé thay, BLDS 2015 da co
nhirng quy dinh vé diéu kién xdc
dinh su kién bat kha khéng. Trong
thuc té, ngudi ta van c6 thé tim
dén nhitng quy dinh khac ngoai
quy dinh vé su kién bat kha khang
cua BLDS 2015 dé c6 co so phap
ly bao vé quyén lgi ctia minh khi sy
kién bat kha khang xay ra.

Digu 79(1) Cong wéc Vién 1980°
(sau day goi la “CISG") quy dinh:
“Mot bén khong phai chiu trach
nhiém vé viéc khong thuc hién ng-
hia vu néu viéc do la do tro ngai
nam ngoai kha nang kiém soat cua
ho va ho khong thé tién liéu mot
cach hagp ly vao thoi diém giao két
hop dong hodc khong thé khac
phuc dugc tro ngai dé hodc hau
qua ctia né." O ddy, CISG khong cé
dinh nghia cu thé vé su kién bat
kha khang, tuy nhién cac diéu kién
xac dinh tro ngai va hé qua khi mot
tré ngai xay ra da dugc quy dinh
vi cac yéu td can va du la nam
ngoai kha nang kiém soat, khong
thé biét dugc vao thoi diém giao
két hgp dong va khong thé khac
phuc dugc. Cac diéu kién bat kha
khang theo quy dinh cta BLDS
2015 kha tuong dong véi cac diéu
kién xac dinh trd ngai theo quy
dinh cua CISG. Do do, bén canh
cac hgp dong mua ban hang héa
thudc pham vi ap dung cua Cong
udc, nhirng quy dinh cua CISG vé

su mién trir doi vai tro ngai khach
quan co thé dugc can nhac tham
khao khi soan thao diéu khoan bat
kha khang trong hgp dong mua
ban hang hoa noi dia.

1.2. Dich bénh
1.2.1. Khai niém dich bénh

Phap luat nudec ta dinh nghia
dich bénh, hay bénh truyén nhiém,
la bénh lay truyén truc tiép hodc
gian tiép tir ngudi hodc tir dong vat
sang nguoi do tdc nhan gay bénh
truyén nhiém.” Nhirng tac nhan nay
la vi rat, vi khuan, ky sinh tring va
nam co kha nang gay bénh truyén
nhiem. Mt khéc, theo dinh nghia
chuyén nganh thi dich bénh cé thé
dugc nhin nhan la sy xudt hién
bénh truyén nhiém véi s0 nguoi
mac bénh vuot qua sé nguoi mac
béenh du tinh binh thuong trong
mot khoang thoi gian xac dinh o
mot khu vuc nhat dinh.®

Xét theo cach phan loai bénh
truyén nhiém cta Luat Phong,
chong bénh truyén nhiém 2007,
cac nhom bénh khac nhau cé kha
nang ldy truyén va mirc do nguy
hiem khac nhau. Bai viét tap trung
vao cac loai bénh truyén nhiém
nhom A, nhirng loai bénh nay la
nhirng bénh dac biét nguy hiém,
c6 kha ndng lay truyén rat nhanh,
phéat tan rong va ti |é tir vong cao
hoac chua ro tac nhan gay bénh.
Mot so bénh truyén nhiém nhom A
da tirng xuat hién trén thé gidi, bao
gom: bénh cim A-H5N1; bénh dich
hach; bénh dau mua; bénh sot xuat
huyét do vi rit Ebola, Lassa hodc
Marburg; bénh sot Tay song Nile va
cac bénh truyén nhiém nguy hiém
mdi phat sinh chua rd tac nhan

2 Trrong Nhdt Quang, Ngd Thai Ninh, 'Van dé mien trach nhiém dan su do vi pham nghia vu thanh toan trong trudng hop bat kha khang - Covid-19°
Nghién ciru lap phap (17/03/2020) <http://www.lapphap.vn/Pages/TinTuc/210450/Van-de-mien-trach-nhiem-dan-su-do-vi-pham-nghia-vu-thanh-toan-
trong-truong-hop-bat-kha-khang—Covid-19.html> truy cép ngay 12/12/2020

*Tldd, n2
* BLDS 2015, Diéu 156(1)

*Lam Td Trang, ‘Ban vé viéc mién thuc hién nghia vu theo hgp dong trong trrding hop bat kha khang - Covid-19', Tap chi Dan chi va Phap luat <https.//
tcdcpl.moj.gov.vn/gt/tintuc/Pages/phap-luat-kinh-te.aspx?ltemiD=340> truy cap ngay 13/12/2020

& Cong wdc cua Lién Hop Qudc vé Hop dong mua ban hang hoa qudc té (The United Mations Convention on Contracts for the International Sale of

Goods - CISG)

7 Luat Phong, chong bénh truyén nhiem 2007, Diéu 2(1)
® Hoang Quéc Vi, Mat so khai niém, dinh nghia va tiéu chuan trong phong chéng dich bénh', Céng thdng tin dién tir Sa Y té Quang Tri (13/9/2018) <http://
dohquangtri.gov.vn/thong-tin-y-hoc/tin-chuyen-mon/mot-so-khai-niem-dinh-nghia-va-tieu-chuan-trong-phong-chong-.html> truy cap ngay 30/8/2020
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bénh. Gan day, thé gigi dang phai
duong dau vai mot bénh dich mai,
do la dai dich Covid-19, gdy anh
huong tiéu cuc dén moi hoat dong
trong doi song con ngudi, dac biét
la anh hueng dén cac hoat dong
trao doi, mua ban gilra cac chu thé
kinh doanh.

1.2.2. Su kién bat kha khang
trong thai ky dich bénh bung phat

Xét theo phap luat nudc ta, de
xac dinh mot su kién bat ki co phai
la su kién bat kha khang can xét
xem su kién do cé dap trng du ba
diéu kién da dugc dé cap o muc
1.1.2. hay khong. Nhém tac gia sé
danh qgia va phan tich cac truong
hop co thé xay ra khi mot dich
bénh bung phat va xac dinh trong
truvong hop nao thi mot su kién la
su kién bat kha khang.

Trong truong hop hai bén da
giao két hgp dong trudce khi dich
bénh bung phat va qua trinh thuc
hién hgp dong dién ra ngay trong
thoi gian dich bung phat, c6 kha
nang gay anh huong dang ké dén
cac hoat dong cua con ngudi thi
truong hop nay da dap (rng diéu
kién thir nhat cua su kién bat kha
khang: xay ra mot céach khach
guan.

Vé van dé khong thé luong
trrde dugc va kha nang khac phuc
cua bén khong thuc hién ding ng-
hia vu hop dong trudce tinh hinh
dich bénh, khong thé chac chan
rang hai diéu kién nay da duoc
dap ung.

Thir nhat, viéc hai bén co thé
lwrong truée duge nhitng tro ngai
ma dich bénh mang téi hay khong
tuy thudc vao hoan canh cu thé.
Trong tinh hudng hai bén ky két
hgp dong trude khi dich bénh xay
ra, sau do, khi dich bénh bung phat,
Chinh phu, Thu tuéng Chinh pha
ban hanh nhirng van ban chi dao

quan trong vé céac bién phap phong,
chang dich, trong d6 bao gém bién
phap cht dao nhu gidn cach xa hoi
lam anh hudng truc tiép t6i viéc
thuc hién nghia vu hop dong cua
mot bén thi dich bénh trong truong
hgp nay dép Ung dugc diéu kién
khong thé luong trude dugc. Vi
du, vao cudi thang 10 nam 2019
mot cong ty xuat khau lao dong
tai Viét Nam da ky hgp dong cung
trng lao dong véi mot cong ty dich
vu gilip viéc tai Lao. Cudi thang 3,
dau thang 4 nam 2020, dén thoi
han dua lao dong qua phia tiép
nhan lao dong, tinh hinh dich bénh
Covid-19 dien ra hét strc phtrc tap,
Chinh phu Viét Nam va Chinh phu
Lao da dua ra quyét dinh tam dirng
cac hoat dong qua lai bién gigi doi
voi nguoi tai cac cura khau chinh,
ctra khau phu, dudng mon, [6i ma
tai khu vuc bién gidgi Viet Nam -
Lao.? Trong tinh hudng nay ca hai
bén déu khong thé luong trude
dugc nhirng quyét dinh cla nha
nudc dua ra.

Mit khac, trong truong hop thoi
diém giao két hgp dong dugc dién
ra sau thoi diem mot dich bénh
bung phat, diéu do co nghia la cac
bén da dugc biét dén anh huong va
nguy co cua dich bénh. Do do6 cédc
bén da biét va |é ra phai co6 nhitng
bién phap phong ngtra dich bénh,
dam bao viéc thuc hién nghia vu
hop dong co thé tiép tuc. Dich
bénh lic nay khong dap ng diéu
kién thu hai va vi vay khong duoc
xem la su kién bat kha khang.

Thi hai, dich bénh do co the
khong ngan chdn hoan toan kha
nang thuc hién nghia vu cua mot
bén trong hop dong, hodc, néu mot
bén trong hgp dong khong ép dung
moi bién phap can thiét va kha
nang cho phép dé khac phuc (thuc
hién nghia vu hop dong), dich bénh
do khong duoc xem la diéu kién
bat kha khang. Vi du, ‘ddi véi cac

hogp dong thi cong xay dung, anh
huang cta Covid-19 cd thé la: kho
huy dong nhan cong, thiéu hut lao
dong, thiéu hut nguén cung vat
liéu, may moc. Tuy vay, hgp dong
van co thé dugc thuc hién, van thi
cong dugc trén cong truong, chi
co diéu tién do sé cham hon, kho
khan hon'.'° Vi vay, diéu kién thir
ba nén duoc xem xét trong tirng
trrong hop cu thé nham xéac dinh
tredgng hop nao mot dich bénh cu
thé c6 thé dugce xem la diéu kién
bat kha khang, qua do xac dinh
bén vi pham hgp dong co dugc
mién trach nhiém hay khong.

Trong trudng hop tai thoi diém
dich bénh dang bung phat, sau
dé tinh hinh da duogc du bédo sé
tro nén kha quan hon, kha nang
lay nhiém cua dich bénh sé giam,
hai bén vi c6 dugc thong tin nay
nén quyét dinh giao két hgp dong.
Sau mot thoi gian ngan, dich bénh
khong tro nén kha quan nhu da
duge du doan ma bung phét tro
lai, bén c6 nghia vu hgp dong vi
pham nghia vu thi trudng hgp nay
sé khong duoc xem la su kién bat
kha khang véi ly do: cac bén trong
hop dong da biét dén dich bénh
nay tlr truée, dich bénh van chua
duoc dam bao da cham dut, cac
bén € ra phai co bién phap phong
nglra va giam thiéu rui ro doi vai
kha ndng thuc hién nghia vu hop
dong cua minh. Trong truong hop
nay, dich bénh chi dap (rng diéu
kién xay ra mot cach khach quan,
nhung khong thoa man hai diéu
kien: khong luong trude duge va
da ap dung moi bién phap can
thiét va kha nang cho phép.

Nhur vay, khi dua vao thoi diém
giao két mot hgp dong trong tirng
giai doan cua dich bénh thi chi cé
trurong hop hgp dong duoc giao
két trudc thoi diém dich bénh
bung phat va qua trinh thuc hién

® “Tam dirng cac hoat dong qua lai tai khu vuc bién gidi Viét Nam-Campuchia va Viét Nam-Lao', Cdng thdng tin dién tur tinh Quang Nam (31/03/2020)
<quangnam.gov.vn/CMSPages/BaiViet/Default. aspx?IDBaiViet=32304> truy cap ngay 16/12/2020
0 VICMC, ‘Covid-19: Cau chuyén phap ly vé force majeure, hardship va viéc sir dung hoa giai thirong mai’ vicme. v <http://www.vicmec.vn/covid-19-cau-
chuyen-phap-ly-ve-force-majeure-hardship-va-viec-su-dung-hoa-giai-thuong-mai.html> truy cap ngay 15/09/2020
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nghia vu hop dong dién ra gitra
tam dich méi dugc xem xét cé
phai la su kién bat kha khang hay
khong. Vay néu xét dén trudng
hop dich bénh nay dugc xem la
mot su kién bat kha khang thi
quyén va nghia vy cua cdc bén
khi mot su kién dugc xac dinh la
su kién bat kha khang dugc phan
tich @ muc 2.

2. Quyen va trach nhiém cac
bén ddi vai hop dong thuong mai
trong truong hop dich benh duoc
xem la su kién bat kha khang

2.1. Quyeén cua cac bén

2.1.1. Quyén hoan thuc hién ng-
hia vu trong hop déng song vu

Trong hgp dong song vu: “Bén
phai thuc hién nghia vu trudce co
quyén hoan thyc hién nghia vy,
néu kha nang thuc hién nghia vu
cua bén kia da bi giam sut nghiém
trong dén mirc khong thé thuc
hién dugce nghia vu nhu da cam két
cho dén khi bén kia co kha nang
thuc hien dugce nghia vu hodc co
bién phap bao dam thuc hién ng-
hia vu."" Dong thaoi, “Bén phai thuc
hién nghia vu sau cé quyén hoan
thuc hién nghia vu dén han néu
bén thuc hién nghia vu trude chua
thue hién nghia vu cta minh khi
dén han."'? Diéu kién dé ap dung
quy dinh vé quyén hoan thyc hién
nghia vu va diéu kién dé ap dung
quy dinh vé su kién bat kha khang
giong nhau & viéc kha nang thuc
hién nghia vu ctua bén c6 nghia vu
da bi anh huong. Do do, khi mot su
kién bat kha khang xay ra dai voi
cac bén trong hgp dong song vy,
quy dinh cta BLDS 2015 vé quyén
hoan thuc hién nghia vu trong
hop déng song vu c6 thé duge ap
dung. Trong hgp déng song vu,
viéc khong thuc hién nghia vu cla
mot bén sé khong bao dam lgi ich

BLDS 2015, biéu 411(1)
2BLDS 2015, Dieu 411(2)

cuia bén con lai. Do d6, quyén hoan
thuc hién nghia vu trong hgp dong
song vu tao diéu kién dé tranh cac
trurong hop bén cé quyén khong
dugc bao dam lgi ich nhung van
phai thuc hién nghia vu va nhu
vay sé giam bt rui ro cho bén co
quyén khi su kién bat kha khang
Xay ra.

2.1.2. Quyén kéo dai thoi han
va tir chdi thuc hién nghia vu hop
dong

Cac bén trong hgp déng co
quyén kéo dai thoi han hgp dong
va tir choi thuc hién hgp déng theo
quy dinh cua phap luat. Theo quy
dinh tai Diéu 296(1) Luat thuong
mai 2005 (sau day goi la “LTM
2005"), khi xay ra sy kién bat kha
khang, cac bén co thé thoa thuan
kéo dai thoi han thuc hién nghia
vu hop dong; néu céc bén khong
co thoa thuan hodc khong thoa
thuan duoc thi thoi han thuc hién
nghia vu hgp déng dugc tinh thém
mot thoi gian bang thoi gian xay ra
trudong hop bat kha khang cong véi
thoi gian hop ly dé khac phuc hau
qua, nhung khong duogc vugt qua
thoi gian theo quy dinh tai Diéu
296(1)(a)™ va 296(1)(b)'™. Néu kéo
dai qua thai han nay, cac bén co
quyén tir chdi thuc hién hop dong
va khong bén nao cé quyén yéu
cau bén kia boi thudng thiét hai.

Vi du, hai nguoi A va B giao két
hgp dong vao ngay 01/09/2019,
voi thoa thuan A phai giao hang
cho B vao ngay 01/06/2020. Tuy
nhién, vi dich Covid-19 dién bién
that thuong nén A khong thé hoan
thanh nghia vu hgp déng ding
thai han. Trong trudng hgp nay,
thoi han giao hang theo hgp dong
gira A va B la (09 thang), theo dé,
khi dén thoi han giao hang, néu
A va B khong cé/khong thé thoa
thuan duoc thoi han kéo dai hop

dong thi A co quyén kéo dai thoi
han hop dong to6i da 05 thang dé
khac phuc hau qua va hoan thanh
nghia vu hgp déng. Tuong tu, néu
A va B thoa thuan A phai giao hang
cho B vao ngay 01/10/2020, thai
han giao hang la 13 thang thi A co
quyén kéo dai thai han hgp dong
toi da la 08 thang.

Viéc quy dinh vé thoi han hgp
dong toi da dugc kéo dai |a nham
giip bén vi pham hop dong khac
phuc hau qua, tuy nhién khong
dugc qua mot thoi han nhat dinh
nham dam bao viéc thuc hién ng-
hia vu hop déng phai trong mot thoi
han hop ly, han ché nhirng thiét hai
cho bén khong vi pham hop dong.
Néu bén vi pham hop dong co kha
nang khac phuc trong mot thai han
thoa thuan hoac trong thai han
theo quy dinh cta LTM 2005, néu
khong co/khong thé thoa thuan,
thi sé dam bao mot cach tuong doi
rang thiét hai cho hai bén la khong
qua dang ke.

2.1.3. Quyén dugc mién trach
nhiém dan su
Doi vai viec khong thuc hién
ding nghia vu hgp dong nai chung,
néu xay ra su kién bat kha khang,
Diéu 351(2) BLDS 2015 quy dinh:
“Trueong hop bén co nghia vu khong
thure hién ding nghia vu do su kién
bat kha khang thi khong phai chiu
trach nhiem dan su, trir truong
hop co thoa thuén khac hodc phép
luat c6 quy dinh khac.” Con vé hgp
dong thuong mai, Diéu 294(1)(b)
LTM 2005 quy dinh bén vi pham
hop dong duge mién trach nhiém
trong trrong hop xay ra su kién bat
kha khang. Theo LTM 2005, cac
trvong hop dugc mién trir trach
nhiém khi xay ra sy kién bat kha
khang bao gom: phat vi pham, boi
thuong thiét hai, tam ngirng thuc
hién hgp dong, dinh chi hgp dong,

2 Pieu 296(1)(a) quy dinh thai gian 1a ndm (05) thang ddi vai hang hod, dich vu ma thoi han giao hang, cung rng dich vu dugc thoa thuan khong qua

mudi hai thang, ke tir khi giao két hop dong.

% Pieu 296(1)(b) quy dinh thoi gian 12 tam (08) thang doi vai hang hoa, dich vu ma thdi han giao hang, cung trng dich vu duroc thoa thuan trén mudi

hai thang, ké tir khi giao két hop dong.
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hiy bo hgp dong.™

Trong truong hop bén vi pham
hgp dong van co thé khac phuc
duogc (co thé tiép tuc thuc hién hop
dong) nhung viéc thuc hién hop
dong sé gay thiét hai nghiém trong
cho bén vi pham hgp dong, lic nay
bén vi pham hgp dong co thé ap
dung quy dinh vé thuc hién hop
dong khi hoan canh thay doi co
ban tai Diéu 420 BLDS 2015. Theo
d6, bén bi anh hudang cé quyén yéu
cau bén kia dam phan lai hogp dong
trong mot thoi han hgp ly. Néu hai
bén khong thoa thuan dugc vé viéc
sua doi hgp dong, mot trong cac
bén c6 thé yéu cau toa an (1) cham
dit hop dong tai mot thoi diém xac
dinh hodc (2) stra doi hgp dong dé
can bang quyén va lgiich hgp phap
ctia cac bén do hoan canh thay doi
co ban. Khi so sanh véi quy dinh vé
su kién bat kha khang theo phéap
luat Viét Nam, quy dinh vé thuc
hién hgp dong khi hoan canh thay
doi co ban la mot cach giai quyét
khac co tinh linh hoat va it rui ro
hon khi nhirng su kien khach quan
va khong lugng trude duge xay ra,
co anh huong dén qué trinh thuc
hién hgp dong cua céac bén.

2.2. Nghia vu cua cac bén déi
vai hop dong khi xay ra su kién bat
kha khang

Xét dén nghia vu chirng minh
treong hogp mién trach nhiém, bén
vi pham hop dong co nghia vu
chirng minh vé truong hop mién
trach nhiém cua minh theo Diéu
295(3) LTM 2005. Néu bén vi pham
khong chirng minh dugc thi sé chiu
trach nhiém do vi pham hop dong.

2.2.1. Nghia vu cua bén vi pham
hop déng trong viéc chirng minh ho
da ap dung moi bién phap va kha
nang cho phép nhung khéng thé
khac phuc duoc

Pé dugc mién trach nhiém khi
su kién bat kha khang xay ra, bén
vi pham hop dong phai ching
minh rang ho da ap dung moi bién
phap va kha nang cho phép nhung
khong thé khac phuc dugc. Vi duy,
trong mot vu tranh chap:

[M]ot cong ty Viét Nam
ban gao cho Phi-lip-pin.
Tau bién do ngudi mua
thué dang trén duong dén
Hai Phong dé nhan hang
thi nguoi ban cho biét Tha
tuéng Viét Nam da quyét
dinh dirng xudt khau gao
tr ngay 24/3/2020 dé dam
bao an ninh lrong thuc do
Covid-19 nén khong thé
giao hang cho tau va coi day
la su kién bat kha khang.
Ngudi mua cho rang nguoi
ban phai chiu mot phan
thiét hai do tau sap dén
cang. Quan diém cua nguoi
ban la nguoi mua phai chiu
toan bo thiét hai vi khong
c6 hang cho tau do bat kha
khang la ding.™

0 day, viéc Thi tuéng Viet Nam
quyét dinh dirng xuat khau gao la
mot su kién khong theo y chi cua
ca bén ban va bén mua, ca hai bén
déu khong luong trudc dugc su
kién nay va bén ban khong thé co
cach khac phuc nao khac do bén
ban khong dugc phép xuat khau
gao tai thoi diém yéu cdu cta hgp
dong. Vi vay, su kién nay la mot
su kién bat kha khang va bén ban
khong phai chiu trach nhiém boi
thudng thiét hai.

Hodc, khi mot bén (A) trong hop
dong co nghia vu giao hang cho
bén con lai (B). Tuy nhién, bén A da
khong giao hang cho bén B vdily do
dich bénh biing phat. Trong truong
hop A va B ky két hgp dong trude

khi dich bénh biing phat, dé chirng
minh dich bénh nay la su kién bat
kha khang, A can chirng minh minh
da ap dung moi bién phap can
thiét nhung khong thé khac phuc
duge. Cu thé, A phai chirng minh
nhirng minh da thuc hién nhirng
bién phap phong chéng dich bénh,
dam bao an toan trong qua trinh
thure hién nghia vu hop déng; bién
phap bao dam hoan thanh nghia
vu hgp déng nhu thué/nho bén thir
ba thuc hién nghia vy, tim doi tac
khac dé mua hang vdi mirc gid cao
hon,... Dong thai A phai cho thay
murc do thiét hai vé tai san do phai
tiép tuc thuc hién nghia vu hop
dong va mirc do hoan thanh ng-
hia vu tuong rng vdi murc do thiét
hai cua minh. Cac bién phap nhu
trén du khong dugc dé cap cu thé
theo quy dinh cta BLDS 2015 va
LTM 2005, nhom téc gia cho rang
trong thuc té van co thé dua vao
cdc tiéu chi nay dé xac dinh bén
vi pham hop dong da ap dung moi
bién phap cho phép nhung khong
thé khac phuc khi mot dich bénh
Xay ra.

Can phai luu y rang, bén vi pham
hgp dong dugc mién trach nhiém
khong co nghia la dugc mién thuc
hién nghia vu da cam két theo hgp
dong vai bén con lai, trir truong
hop bén cé quyén trong hgp dong
chu dong mien mot phan hoéc
toan bo cac nghia vu do cho bén
co nghia vu.” Vi du, trong hgp
dong vay von: ‘Bén vay khong dugc
mién, giam nghia vu thanh toan no
theo thoa thudn trong hgp dong,
nhung néu chirng minh dugc viéc
khong thanh toan ding han la do
chiu anh huong cua dich Covid-19
thi bén vay dugc mién trach nhiém
doi vai cdc khoan phat vi pham va
boi thuong thiét hai do vi pham
hgp dong dai voi bén cho vay.™

13 Xem thém tai Chuong VI vé “Ché tai trong thuong mai va giai quyét tranh chap trong thurong mai”, Luat Thuong mai 2005

“Ngo Khac L, Trurdng hop bét kha khang' viac.va <https./www.viac.vn/tin-tuc-su-kien/truong-hop-bat-kha-khang-n923.html> truy cap ngay 21/11/2020
7 Lam Td Trang, ‘Ban vé viéc mién thuc hién nghia vu theo hop dong trong trurdng hop bat kha khang - Covid-19' Tap chi Dan chi & Phap luat <https:/
icdepl.moj.gov.vn/qt/tintuc/Pages/phap-uat-kinh-te.aspx?temiD=340> truy cap ngay 13/09/2020
'8 | & Dinh Vinh & Nguyén Thanh Ha, ‘Dich Covid-19 c6 phai 13 su kién bat kha khang dé doanh nghiép duwoc mién nghia vu theo hop dong? Law Firm
& Intellectual Property Agent (09/04/2020) <http://vietthink.vn/vi/tin-tu-vietthink.nd/dich-covid-19-co-phai-la-su-kien-bat-kha-khang-de-doanh-nghiep-
duoc-mien-thuc-hien-nghia-vu-theo-hop-dong.himl> truy cap ngay 15/09/2020
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Tuy nhién, bén vi pham hgp dong
van phai thuc hién nghia vu hop
dong cua minh. Viéc thuc hién ng-
hia vu hop dong co thé dugc gia
han thoi han véi diéu kién bén vi
pham hop déng phai tiép tuc thuc
hién va hoan thanh nghia vu hgp
dong.

Viéc chirng minh nay phai cho
thay su kién ngan chan kha nang
thuc hién hop dong cua bén vi
pham hgp dong da dap Gng du 3
diéu kién da deé cap, cé thé thong
qua viéc cung cap cac bang chirng
nhu van ban ctia cong ty, van ban
cua nha nudc vé cac van de lién
quan,.. Trong thoi ky dich bénh
bung phat, viéec chirng minh dich
bénh dap ng diéu kién khach
quan va khong luong truée dugce
co |é sé don gian hon so vai viéc
chirng minh rang bén vi pham hop
dong da ap dung moi bién phap
can thiét va kha nang cho phép
nhung khong thé khac phuc. Vi
vay, sé hgp ly hon néu trong vadn
ban thong bdo cé kém theo céc
van ban phap luat, quyét dinh hanh
chinh dugc ban hanh nham han
ché sy lay lan cta dich bénh,™ van
ban chirng nhan cua co quan co
tham quyén, tai liéu, chirng ctr hop
phap co gia tri chirng minh. ‘Néu
mot bén guri cho bén kia mot thong
bao vé su kién bat kha khang ma
khong co tai lieu chirng minh thi
chac chan sé khong dugc chap
nhan.?® Vi dy, nam 1993, cong ty
Vegetexco cua Viét Nam da ky mot
hop dong xuat khau dua sang Nga
trong vu dong xuan trudc khi thu
hoach mot thang. Mién Bac bi mot
dot suong mudi ndng; mién trung
la viing trong dua I6n thi hai bi
bao sém do bo lam hu hong gan
hét. Két qua la Vegetexco chi thuc

hién dugc 65% hgp dong da ky.
Pé dugc mién trach nhiém trong
trurong hop nay, Vegetexco da phai
xin Gidy ching nhan cta Uy ban
nhan dan céc cap noi xay ra thién
tai, Gidy chirng nhan cta Téng cuc
khi tugng thay van va Gidy ching
nhan bat kha khang cua Phong
Thuong mai va Cong nghiép Viét
Nam. Khi c6 day dua bang chiing
nhu vay, ddi tac clia Vegetexco da
chap nhan coi doé la mot su kién
bat kha khéng va mién trach nhiém
boi thuong cho cong ty Vegetex-
co.”

2.2.2. Nghia vu cua bén vi pham
hop dong trong viéc théng bao va
xdc nhan truong hop mién trach
nhiém

Khi xay ra su kién bat kha
khang, bén vi pham hop déng do
su kién bat kha khang phai thong
bao cho bén con lai ctia hgp dong
vé su kién bat kha khang trong
mdt théi han hop ly. Theo quy
dinh tai Digu 295(1)2 va 295(2)2
LTM 2005, bén vi pham hgp dong
co6 nghia vu thong bdo vé truong
hop mién trach nhiém, nhirng hau
qua c6 thé xay ra. Khi treong hop
mién trach nhiém cham dit, bén vi
pham hgp déng co nghia vu thong
bdo, néu khong thong bao hodc
khong thong bao kip thoi sé phai
boi thuong. Nhirng quy dinh nay
co diém tuong dong nhat dinh vai
quy dinh vé nghia vu thong bao khi
vi pham nghia vu hop dong do su
kién bat kha khang va trach nhiém
boi thuwong thiét hai do khong
thong bao hoac khong thong bao
kip thoi tai Dieu 79(4) CISG: Bén
khong thuc hién nghia vu phai
thong bao cho bén kia biét vé trg
ngai va anh huong cta no doi voi

kha nang thuc hién nghia vu. Néu
khongthong bao trong mot thoi han
hop ly tir khi bén khong thyc hién
nghia vu da biét hay dang |é phai
biét vé tra ngai do thi ho sé phai
chiu trach nhiém vé nhirng thiét hai
do viéc bén kia khong nhan duogc
thong bado. Nhu vay, thong bao la
nghia vu cua bén khong thuc hién
ding nghia vu hgp dong trong su
kién bat kha khdng, viéc thong béo
nay nham xdc nhan véi bén con
lai trong hop déng rang kha néng
thure hién nghia vu hop déng cua
bén vi pham hgp dong da bi anh
huang bdi su kién bat kha khang.

Mat khac, néu bén vi pham hop
dong co bi anh huong bai su kién
bat kha khang nhung khong thong
bao hodc thong bao khong trong
mot thoi han hop ly vé su kién bat
kha khang va lam anh huong dén
quyén lgi cta bén con lai thi bén
vi pham hogp dong hién nhién co
trach nhiém boi thuong.

So sanh quy dinh cta CISG va
quy dinh ctia LTM 2005 vé nghia vy
thong bdo, cé thé thay rang CISG
va LTM 2005 déu dé cap dén hau
qua ma bén vi pham hop dong
phai chiu khi khong thong béo vé
trrong hop mién trach nhiém va
nhirng hau qua co thé xay ra. Ngoai
ra, LTM 2005 con c6 quy dinh vé
hau qua dai vdi viec khong thong
bdo khi truong hop mién trach
nhiém cham dut. Diéu nay co thé
dugc hiéu rang néu bén vi pham
hop dong c6 hanh vi (1) che giau
hoac (2) cd tinh tao su hiéu nham
rang bén vi pham hgp dong da chiu
su tac dong cua su kién bat kha
khang dé dugc mién trach nhiém,
du trong thuc té khong phai la nhu
vdy, thi bén vi pham hgp dong sé

#'Dich COVID-19 cé phai 1a su kién bat kha khdng? Bao Phap luat Thanh phd HG Chi Minh (11/11/2020) <https://plo.vn/phap-luat/dich-covid19-co-phai-
la-su-kien-bai-kha-khang-949214.himl> truy cap ngay 21/11/2020
2 po Minh Tuén, ‘S kién bat kha khdng va mét vai luu ¥ trong thure tien dp dung’ Théng tin phap ludt dan su (16/03/2010) <https:/thongtinphapluatdansu.
edu.vn/2010/03/16/4664/> truy cap ngay 21/11/2020
2 Tham khao thém tai: Nguyén Thi Hirrang, “Trach nhiém do vi pham hop dong mua ban hang héa qudc té trong diéu kién hoi nhap kinh té qudc t€ (Ludn
van Thac si Luat hoc, Khoa Luat - Dai hoc Qudc gia Ha Noi, 2014) <https://bit.lv/2K4Kq7y>
Z Pigu 295(1) LTM 2005: “Bén vi pham hop dong phai thdng bao ngay bang van ban cho bén kia vé trudng hop duoc mién trach nhiém va nhirng hau qua

co thé xay ra.”

Z Piéu 295(2) LTM 2005: “Khi trurdng hop mién trach nhiém cham dirt, bén vi pham hop déng phai thong bao ngay cho bén kia biét; néu bén vi pham khdng
thong bdo hodc thong bdo khdng kip thai cho bén kia thi phai boi thurdng thiét hai.”
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phai chiu trach nhiém.

3. Kho khan trong viec ap dung
quy dinh vé su kién bat kha khang
trong thoi ky dich bénh tai Viet
Nam

Theo quy dinh cua phép luat
Viét Nam, ngoai nhitng co so phap
ly, cac bén trong hgp dong con cé
cac thoa thuan dé han ché nhirng
rui ro cho minh khi mot su kién bat
kha khdng xay ra. Tuy nhién, viéc
ap dung quy dinh vé sy kién bat
kha khang trong thuc té van con
nhiéu kho khan.

Diéu kién dé xac dinh sy kién
bat kha khang da dugc quy dinh tai
BLDS 2015. Tuy nhién, cau hdi can
dat ra la lam thé nao dé danh gia
mot diéu kién da duoc thoa man.
Cu thé, viéc xac dinh kha nang cac
bén trong hgp dong co thé luong
trude mot su kién khach quan co
thé lam anh huang dén viéc thuc
hién hgp dong hay khong chua
dugc quy dinh ro rang. Coé quan
diém cho rang co thé ap dung tiéu
chuan nay trén co so xem xét liéu
mot ngudi binh thuong trong hoan
canh tuong tu co thé luong trudc
dugc viéc xay ra mot su kién nhu
thé hay khong; néu xem xét trén
goc do mot ngudi binh thudng co
thé luong trude duge mot su kién
sé xay ra thi sy kién d6 khong nén
dugc coi la mot su kién bat kha
khang.?* Nhom tac gia nhan thay
rang day la mot quan diém hgp
ly vi vGi cung hoan canh ma mot
nguoi binh thuong co thé luong
trrdc dugc thi |é ra cac ben tham
gia hgp dong ciing co thé luong
trwde dugce. Va vi vay nén cac bén
can xem xét, tim ra bién phap giai
quyét nham tranh hodc han ché toi
da rui ro, thiét hai ma su kién bat
kha khang do dem lai.

“ Tldd, n2

Vi duy, trong dot dich Covid-19
|an thir hai tai Viét Nam, moi nguoi
deu da biét vé su bung phat dich
va cdc co quan c6 tham quyén
da thuc hién cac bién phap nham
han ché, kiém soat va loai bo dich
bénh nay. Do dd, cac bén giao két
hgp dong sau khi dich bénh nay
bung phat thi da phai thay trudc
tac dong tiém tang cua dich bénh
doi vai kha nang thuc hién nghia
vu ctia ho va can ap dung céc bién
phap phong ngira dé khac phuc
anh huong va dam bao viéc thuc
hién nghta vu hop dong.?

Thém vao dé, BLDS 2015 ciing
chua dat ra tiéu chi dé danh gid no
luc khac phuc cua mot bén la hgp
ly va trong kha nang cho phép hay
khong. Tuwong tu véi quan diém o
trén, co quan diém cho rang co thé
nhin tir géc do cac bién phap khac
phuc ma mot ngudi binh thuong
trong hoan canh tuong tu cé thé
ap dung.”® Quan diém nay ciing
co thé dugc xem |a hop ly boi néu
xem bién phap khac phuc cua mot
ngudi binh thuong khi dich bénh
xay ra la chap nhan dugc, bién
phap khac phuc nham cd gang
thuc hién nghia vu hogp déng cua
bén vi pham hgp dong can tuong
xtrng vGi bién phap khac phuc cua
mot ngudi binh thuong. Nhém
tac gia cho rang phap luat Viét
Nam coé thé quy dinh rd rang hon
vé cac tiéu chi dé danh gia no luc
khac phuc cua bén vi pham hagp
dong la hop ly va trong kha néng
cho phép nhu: thoi gian da bo ra
dé khac phuc, mic do thiét hai vé
tai san, loai bién phap da ap dung
doi voi tirng loai su kién bat kha
khang,... Trong truong hgp mudn
xac dinh dich bénh la su kién bat
kha khang thong qua no luc khac
phuc cua bén vi pham hgp dong,

nhom tac gia cho rang c6 thé xem
xét liéu rang bén vi pham hop dong
da ap dung cac bién phap phong
ngura dich bénh, da that su bi thiét
hai dang ké veé tai san,... hay chua.

4. De xuat, kién nghi

Nhom tac gia cho rang sé hgp
ly han néu bén bi vi pham c¢6 trach
nhiém trong viéc ho trg khac phuc
anh huong cua su kién bat kha
khang doi voi viéc thuc hién hogp
dong. Cu thé, bén khong vi pham
hgp dong c6 thé chu dong cung
cap cac thong tin, tai liéu can thiét
cho bén vi pham hgp dong khi bén
vi pham hgp dong yéu cau nham
muc dich chirng minh viéc vi pham
hop dong cua minh la do su kién
bat kha khéang.

Trong thuc tién cac giao dich,
diéu khoan vé su kién bat kha
khang it duoc cac bén quan tam
va doi khi khong dugc soan thao
ky dé co thé phan anh ding nhirng
thoa thuan cta cac bén. Do vay,
diéu khoan su kién bat kha khéang
can duoc soan thao ky ludng vi co
quan xét xur doi khi rat do du trong
viéc xac dinh mot su kién la su
kién bat kha khang néu khong dua
thoa thuan cua cac bén trong hop
dong.” Theo quan diém cta nhom
tac gia, khi giao két hogp dong, cac
bén cdn luong trudc va co thoa
thuan ro rang vé quyén, nghia vu va
phuong dn giai quyét khi su kién
bat kha khang xay ra.

Tham khao Luat Hop dong ndm
1999 clia nuéc Cong hoa Nhéan
dan Trung Hoa (Contract law of the
People’s Republic of China)®, Diéu
94(1) quy dinh céc bén trong hogp
dong dugc phép cham dit hop
dong trong truong hop muc dich
cua hgp dong khong thé dat dugc
do su kién bat kha khang. Ngoai

25 Nguyén Trung Nam, ‘Covid-19: Y nghia ciia su kién bat kha khang tai Viét Nam' viac.vn (10/04/2020) <https://www.viac.vn/tin-tuc-su-kien/covid19-y-
nghia-cua-su-kien-bat-kha-khang-tai-viet-nam-n856.html> truy cap ngay 29/09/2020

* Tldd, n2

77 Bui Tién Long, "Su kién bat kha khang - Co thé dur lieu dugce nhitng diéu chura biét khong?' Tin & Tam Law Firm (06/2016) <https://www.tintampartners,

MWMMMJEMWM&MMM} truy cép ngay 15/09/2020
2 | uat Hop dong ndm 1999 cua nuwrdc Cong hoa Nhan dan Trung Hoa <https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/52923/108022/F1916937257/

CHNS52923%20Eng.pdf>
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ra, Diéu 117 quy dinh “Néu hgp dong khong thé dugc
hoan thanh do su kién bat kha khang, nghta vu cd thé
dugc mién toan phan hodc mat phan tuy theo mirc do
anh huong cua su kién bat kha khang, trir khi luat cé
quy dinh khac. Néu su kién bat kha khang xay ra sau
gua trinh hoan thanh hgp doéng bi tri hoan, nghia vu
cua cdc bén lién quan co thé sé khong dugc mién.”
Co thé thay, day la cach tiép can khac véi phap luat
Viét Nam, do la quy dinh ndi trén cho phép cac bén
lien quan trong hop dong duge mién mot phan hodac
toan bo nghia vu, hodc cham dirt hgp dong. Cac nha
lap phap c6 thé can nhac dén viéc cho phép cham
dut hgp dong va mién nghia vu hgp dong tly theo
tirng truong hop do quy dinh nhu trén sé gop phan tao
su linh hoat, giam thiéu rui ro cho céc bén trong hop
dong khi xay ra su kién bat kha khang.

Tham khao hoat dong cua Hoi dong Xuc tién
Thuong mai Quoc té tai Trung Qudc, trong dot biing
phat dich Covid-19 tai nuéc nay, Hoi dong nay da cung
cap “force majeure certificates” (tam dich: chirng
nhan bat kha khang) cho cac cac cong ty ma tuyén
bo rang ho khong du kha nang dap ing nghia vu hop
dong. Diéu nay nham bao vé cac cdong ty khoi nhirng
nhirng khiéu nai vi pham hgp dong cd thé xay ra dugc
tuyén bd bai doi tac. Tuy nhién, nhirng chirng nhan
nay khong mac dinh thoa man cac diéu kién dugc
xem la su kién bat kha khang theo luat nuéc Trung
Quoc, My hay bat ky nude nao khdc.? Co thé thay day

chi |a mot hinh thirc ho trg tam thoi nham cung co

cdc tuyén bo cua cac cong ty khi gap su kién bat kha
khang. Céc cong ty nay van can phai thuc hién nghia
vu chirng minh, dua ra bang chirng cho thay Covid-19
la su kién bat kha khang.

Trong qua trinh thuc hién hgp dong, su kién bat
kha khang |a dé bat gap do nhirng hién tuong tu
nhién, hién tugng xa hoi luon cé nguy co xay ra va
co thé anh hudong dén viéc thuc hién nghia vu hop
dong cua cac bén. Do do, viéc chi y dén cac diéu
khoan bat kha khang trong hgp dong va theo quy dinh
cua phap luat |a khong thé thiéu trong trrong hop mot
dich bénh xay ra.

DANH MUC TAI LIEU THAM KHAO
Van ban phap luat

1. Cong udc Vién 1980 - Cong udce cua Lién hop
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Nhan xet:

* Giang vién: Nguyén Phan Phuong Tan - Khoa Luat
Kinh té

1. Vé phuong phap nghién ctru

Cdc tac gia sir dung phuong phap nghién ctru chu
yéu la phan tich tang hgp, co két hgp véi phuong phap
so sanh gilra phap luat Viét Nam va phép luat mot so
qudc gia va phép luat quoc té. Do dé phuong phap ng-
hién ctru duge van dung kha tot. Tuy nhién, phan ng-
hién ctru so sdnh con néng tinh liét ké va s6 lugng chua
du dé dua ra danh gia mang tinh khach quan.

2. Vé hinh thic

Bai viét dugc trinh bay tot, kha logic, mach lac va bo
cuc can doi.

3. Ve néi dung

Nghién ctru c6 cédch tiép can tot, dé tai nghién ctru
c6 tinh cap thiét cao, tuy nhién céc lap luan va dénh gia
can co co sa thuyét phuc hon.

- Uu diém

Tac gia lua chon duoc dé tai co tinh cap thiét cao,
trong boi canh dich bénh covid con chua dugc giai
quyét hoan toan, gay can trd cho hoat dong kinh doanh
thuong mai clia céc chi thé néi riéng va ca nén kinh té
n6i chung. Céch tiép cén phi hgp, di tir van dé ly luan
dén danh gia thuc tién va dua ra mot so giai phap cé
CO SO.

- Diém can cai thién

Tai muc 1, phan Iy luan can di tim hiéu sau hon goc
ré cua khai niém su kién bat kha khang va dich bénh,
dé cho thay mai lién hé, lam ndi bat nguyén nhan vi sao
dich bénh c6 kha nang khién quy dinh hién hanh vé sy
kién bat kha khang can dugc thay doi.

Tai muc 3, tac gia nén néu thém nhiéu dan chiing
hodc vu viéc cu thé cho thay su bat cap cta phap luat
Viét Nam lién quan dén dich bénh.

Tai muc 4, nhom tac gia dua ra két luan “su kién bat
kha khédng it dugc cdc bén quan tam va khong dugc
soan thao ky", la dua trén co sd nao? Can c6 thong ké
hodc can cir cu thé dé chirng minh thuyét phuc hon.

Tuong tu két ludn “co quan xét xir doi khi rat do
du trong viéc xac dinh mot su kién la su kién bat kha
khdang néu khong dua thoa thuan cac bén trong hop
dong” cling chi mang tinh cam tinh. “Dai khi” ¢ day cé
dai dién cho toan bo quan diém cua Toa an?

* Luat su: Lé Trong Thém - Cong ty Luat TNHH LTT
& Cac Cong su
1. Vé phuong phap nghién ciru

- Bai viét c6 su dung cac phuong phap nghién ciru
phu hgp.

2. Vé hinh thire

- Bai viét trinh bay dep, it 16i chinh ta.

- Bai viét co bo cuc ro rang.

3. Vé noi dung

- Uu diém

+ Nhom tac gia c6 dau tu nghién ciy, biét khai thac
van de.

+ Bai viét co str dung minh hoa dé ngudi doc c6 thé
nam thém thdng tin.

+ Bai viét co trich dan cdc nguon tai liéu va so sdnh
vGi phap luat nude ngoai.

- Diém can cai thién

+ Bai viét chua khai thac sau van dé dang trinh bay,
khién ngudi doc con mao ho vé céc luan diém trong bai
viét va can co két luan sau moi muc In dé tom lai cédc
thong tin can cung cap cho ngudi doc.

+ T4c gia can tap trung phén tich thém vé cac trudng
hop ap dung su kién bat kha khang lién quan dén dich

bénh theo chu dé cua bai viét la “trong thoi ky dich
bénh bung phat”.

+ Nhém tac gia can cé nhirng vi du minh hoa thém
vé thuc tién tranh chap giira cac bén trong hop dong
thuong mai khi ap dung su kién bat kha khang dé tir
do cho thay nhirng kho khan khi ap dung trong thyc té.

+ Nhom tac gia c6 thé dau tu thém thai gian dé dé
xuat nhitng phuong an giai quyét dai vai nhirng kho
khan hiéen tai.
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: Kinh da trong |

TU CACH PHAP LY CUA THAI NHI VA KIEN NGHI
BO SUNG QUY DINH VE QUYEN DUQGC SONG CUA THAI NHI

Vii Mai Nhu Huynh (K19502) & Tran Thi Hoang Oanh (K19504),
Sinh vién Truong Dai hoc Kinh té - Luat, DHQG Tp. HCM

Hién phap Viét Nam 2013 lan dau tién cong nhan quyén duoc song cua con ngudi mot cach riéng biét tai Diéu
19: “Moi ngudi c6 quyén séng. Tinh mang con ngudi duoc phap luat bao hé. Khéng ai bi tudc doat tinh mang trai
ludt”. Tuy nhién mot ca thé dugc xem la con ngudi tir thoi diém nao thi phap luat van chua lam r6, gay ra nhiéu
¥ kién trdi chiéu’ vé thoi diém xdc lap quyén duoc séng: quyén nay bat dau tir thoi diém con trong bung me hay
sau khi sinh ra. Bai viét tap trung phan tich, lam ré khai niém thai nhi, tir dé chi ra nhirng bat cap trong quy dinh
cua phap luat Viét Nam hién hanh vé quyén duoc séng cua thai nhi trong su turong quan voi mot sé quyén khac
va dé xuét, kién nghi stra déi.

Tir khoa: con ngudi, quyén séng cua con ngudi, thai nhi, tré chua sinh, quyén séng cua thai nhi

The 2013 Constitution of Vietnam has firstly recognized the right to life of human beings at Article 19: “Ev-
eryone has the right to life. Human life is protected by law. No one may be deprived of life in contravention of
law”". However, the law has not specified when an individual becomes a human being. Thus, there are numerous
controversies about this issue: the right to life starts while the individual is still in the uterus of the mother or
when he/she is born. This article analyzes and clarifies the definition of foetus, then indicates the inadequacies
in Vietnamese law about the right to life of foetus concerning some other rights and gives recommendations to

complete.

Keywords: human beings, right to life of human beings, foetus, unborn child, right to life of foetus

1. Dinh nghia thai nhi
1.1. Dudi goc dé sinh hoc

Thai nhi c6 thé dugc dinh nghia
la con chura sinh trong ttr cung cua
nguoi me dai dién cho giai doan
phat trien mo phan sinh cho dén
khi sinh.2 Qua trinh phat trién cua
thai nhi trong bung me thudng
duoc chia thanh 03 giai doan co
ban la lam 10, phoi va thai.?

(1) Giai doan lam t6 thuong
dien ra tir 01 dén 02 tuan dau sau
khi tinh tring két hgp vai tring. Tai
giai doan nay, trirng sé “lam 10" @
|Gp trong cua tu cung, dé hap thu

cac dudng chat can thiét cho su
phét trién dan dan.*

(2) Giai doan phoi thuong kéo
dai tir tuan Ié thir 02 dén tuan thi
12. 0 thai diém nay, hé thong nudi
dudng phoi thai da hinh thanh cac
mao mach cung cdp mau, chat
dinh dudng, nang lwgng gilp qua
trinh phan chia va biét hoa té bao
Xxay ra ngay cang nhanh. Vao tuan
thir 09, qua tim thai nhi hinh thanh
dugc bon ngan hoan chinh. Dén
tuan thar 10-11 thai nhi thue su cé
hinh dang mot con nquoi.®

(3) Giai doan thai thuong bat

dau tir tuan tht 12 cho dén khi
sinh, day la giai doan thai nhi da
day da co quan bg phan chi can Ién
|én vé kich thudce va hoan chinh vé
co nang.® Vdi nén y khoa hién dai,
thai nhi da co nhiéu co hdi song
doc lap va khoe manh néu nguoi
me vi ly do nao dé budc phai sinh
non, lic nay thai nhi sé dugc cham
soc tang cuong’ va ty |é sdng sot
cua thai nhi sinh non tang dan theo
sd tuan thai.®

1.2. Dudi géc do phap Iy

Piéu 1 Cong wdc cua Lién Hop
Quadc vé Quyén tré em déu khong

" ‘Quyén song: Nhirng van dé phap Iy con bo ngo o Viét Nam' Tap chi Tia Sang (24/08/2020), <http://redsvn.net/quyen-song-nhung-van-de-phap-ly-con-

bo-ngo-o-viet-namx/> truy cap ngay 29/8/2020

? Ghosh, Shampa, Raghunath, Manchala, Sinha, Jitendra Kumar, ‘Fetus’ Encyclopedia of Animal Cognition and Behavior, Springer International Publishing

(2017), <https://link.springer.com/content/pdf/10,1007%2F978-3-319-47829-6_62-1.pdf> truy cap ngay 19/08/2020
*Tran Ba Thoai, 'Phdi khac thai, tré em khong phai |a ngudi thu nhd’ Déan tri (29/05/2018), <https./bitly.com.vn/JyT9F> truy cap ngay 19/08/2020

‘Tldd, n3
iTldd, n3
*Tldd, n3

? Lynn Sinclair, Jacqueline Stack, Robert Guaran, ‘Sinh trude 23 tuan’ The Neonatal Intensive Care Units Managers Group, <https://bitly.com.vn/hacrpz>

truy cap ngay 21/09/2020
" Biéu do 2, tidd, n7
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néu ro tir thoi diém nao thi dugc
coi la con ngudi va tré em. Tuy
Cong udc co chi ra “tré em co
nghia la moi nguoi dudi 18 tudi”®,
nhung duéi 18 tudi coé phai dugc
tinh tir ngay dau tién ton tai trong
bung me hay khéng thi Cong udc
chua khang dinh. Tai Viét Nam,
Diéu 1 Luat Tré em 2016 quy dinh
tre em |a nguoi dudi 16 tudi nhung
cing khong chi ro dudi 16 tudi co
duoc tinh tir khi con trong bung me
hay khong. Nhu vay, dudi goc do
sinh hoc thi thai nhi da duoc dinh
nghia nhung dudi goc do phap luat
thi khai niém thai nhi chua duogc
quy dinh ro rang.™

Chuan luat s6 18 Hop ching
qudc Hoa Ky da dé cap dén tre
chua sinh (unborn child), dia tre
dang ¢ trong tir cung (child in ute-
ro) va nghiém cam hanh vi giét tre
chua sinh.” Tuong tu, Hién phap
Peru cling quy dinh tre chua sinh
la “doi tugng c6 quyén doi vdi
cudc song, su toan ven vé thé
chat”. Nhin chung, cdc nudc nay
khong dua ra khai niém vé thai
nhi ma xem thai nhi |a tre em chua
sinh va bao vé quyén lgi cua doi
turong nay.

Riéng o Viét Nam, cd nhiéu
chinh sach bao vé quyén va lgi ich
hop phép cua tre em. Luat Tre em
2016 quy dinh tré em c6 quyén
song; quyén dugc cham sdc, nudi
dudng; quyén dugc gido duc, hoc
tap va phat trien nang khiéu,... Tur
nam 2015, Viéet Nam chon thang
06 hang nam |a Thang hanh dong
vi tré em, day la hoat dong y ng-
hia dugc t0 chirc nham bao dam
cho tre em c6 su phat trién toan
dién va thyc hién tot hon quyén tre

® Cong wdc Lien Hop Qudc vé Quyén tre em, Diéu 1

em, nhat |a tre em nghéo, tré em
co hoan canh déc biét kho khan."2
Ngay 26/5/2020 vira qua Thu
tuong Chinh phu cling da ban hanh
Chi thi s6 23/CT-TTg vé viéc tédng
cuong cac giai phap bao dam thuc
hién quyén tré em va bao vé tre
em. Thong qua cac hoat dong nay,
co thé thay tai Viét Nam co quan
c6 tham quyén rat chi trong bao vé
quyén va lgi ich cua tré em, trong
khi do thai nhi la tre em chua duoc
sinh ra lai khong cé tu cach phap
ly, khong dugc dam bao quyén lgi
co ban, cu thé 1a quyén dugc sang.

2. Quyén duoc song cua thai nhi

2.1. Quyén duoc song la quyén
co ban cua thai nhi

Mot trong nhirng quyén co ban
cua mot con ngudi la quyén dugc
song. Theo Diéu 3 Tuyén Ngon
Qudc té€ Nhan quyén 1948, moi
ca nhan‘cé quyén dugc sdng, tu
do, va an toan than thé” va theo
Diéu 19 Hién phap Viét Nam “Moi
nguoi c6 quyén séng. Tinh mang
con nguoi dugc phédp ludt bao hé.
Khong ai bi tudc doat tinh mang
trai luat”. Tuong tu, Diéu 6(1) Cong
wéc cua Lién Hop Qudc vé Quyeén
tré em quy dinh rang quyén dugc
song la quyén cd hiru va cac quoc
gia phai dam bao tdi da quyén nay.
S¢ di noi day la quyén co hiru bai
|é day la quyén tu nhién cua con
ngudi va khong can dén su ra doi
cua bat ky nha nurée nao. Nha nuée
chi thira nhan quyén chi khong
ban cho con ngugi quyén dugc
song. Do do, quyén dugc song la
nhan quyén, la quyén ma moi con
ngudi déu co don gian vi ho |a con
nguoi.’* Nhu da phan tich ¢ muc
1.2, thai nhi chua duogc thira nhan

tu cach phap ly nhu mot con nguai
nén ngay ca quyén co ban nhat
la quyén dugc song thai nhi ciing
khong dugc thira nhan o phan lon
cac quoc gia trén thé gidi.

Bén canh dé, Léi mo dau Cong
wde cua Lién Hop Quoc vé quyén
tre em nam 1989 da néu: “do con
non ndt vé thé chat va tri tué, tre em
can dugc cham soc va bao vé déac
biét, ké ca su bao vé thich hop vé
mat phap ly trude cling nhu sau khi
ra doi”.** Theo do, cac qudc gia co
nghia vu nhéat dinh trong viéc bao
vé sur song cua tré em tir khi con
la bao thai. Truée khi noi dén céc
quyén lgi khac, quyén dugc song
la quyén cdn ban ma phép luat
can xem xét dén khi thai nhi nam
trong giai doan ton tai tach biét voi
co thé nguoi me van co kha nang
song sot boi Ié quyén dugc song |a
quyén cd hiru khi mot ca thé (con
nguoi) ton tai. Pon ctr nhu Hunga-
ry, Hién phap's nudc nay ghi nhan
‘embryonic and foetal life shall be
subject to protection from the mo-
ment of conception®, tam dich la
“sur s6ng cua thai nhi va phoi thai
phai dugc bao vé tir thoi diem thu
thai” tai Diéu 2. Theo d6, Hungary
bao vé quyén dugc song cua thai
nhi ngay tir thoi diém tinh tring
két hop vdi trirng tao thanh hop ta.
Tuong tu, Hién phap Chile' ciing
ghi nhé@n su sdng cua thai nhi tai
Diéu 19 “The law protects the life
of the unborn”®, tam dich la phap
luat bao vé su séng truéc khi sinh.
Nhu vay cé thé néi, quyén dugc
song la quyén co ban cula thai nhi
trude khi xem xét bao vé cac quyén
lgi khéc.

0 Sara Fovargue, José Miola, The legal status of the fetus’ Sage Journals <hitps:/bitly.com.vn/essizb> truy cap ngay 15/12/2020
1 18 U.S. Code § 1841.Protection of unbomn children, <https.//www.law.cornell.edu/uscode/text/18/1841> truy cap ngay 15/12/2020
2 My Ngoc, ‘Tuyén truyén Thang hanh dong Vi tre em ndm 2019’ So Van hoa Thé thao va Du lich Tién Giang <htips.//bitly.com.vn/ci2wfg> truy cap ngay

15/12/2020

'3 "Tom lirge ve quyén con ngudi’ B Ngoai giao Hoa Ky (03/2018), <https://photos.state.gov/libraries/vietnam/8616/ebook/humanrightinbrief. pdf> truy

cap ngay 18/10/2020

# Cong udc cua Lien Hop Qudc vé quyén tre em, <https://www.unicef org/vietnam/sites/unicef org.vietnam/files/2018-08/03 - Cong uoc LHQ ve
guyen_tre em 1989.pdf= truy cap ngay 18/08/2020
'S Hungary's Constitution 2011, <https.//www.constituteproject.org/constitution/Hungary 2011.pdf> truy cap ngay 15/12/2020

'8 Chile’s Constitution of 1980 with Amendments through 2012, <https://www.constituteproject.org/constitution/Chile_2012.pdf#page=3&zoom=au-

to.-107.585> truy cap ngay 17/12/2020
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2.2. Quan diém vé viéc cong
nhan quyén dugc song cua thai nhi
trén thé giai

Hién nay trén thé gidi, cé nhiéu
quan diém vé viéc cong nhan
quyén dugc song cua thai nhi bao
gom:

(i) Cam pha thai: Thira nhan
quyén dugc song trude khi sinh
nhu Cong hoa Dominica', Malta'.
0 quan diém nay, loi ich cla thai
nhi dugc bao dam toi da va khong
suy xét dén quyén lgi cua nguoi
me. Cam pha thai tic la nguoi
me khong dugc pha thai trong bat
ky treong hop nao. Theo tac gia,
diéu nay la chua hgp ly boi trén
thuc té co rat nhiéu ly do bat kha
khang khién nguoi me khong thé
hodc khong mudn ti€p tuc thai ky.
Trong truong hop mang thai ngoai
y muén do cudng hiép, loan luan...
quy dinh cam pha thai da xam
pham nghiém trong dén quyén tu
do cua nguoi phu nir - mot trong
nhirng quyén con ngudi co ban tai
phap luat cac nudc. Hodc truong
hop thai phu bi nhiém bénh néng,
diéu kién suc khoe khong du kha
nang mang thai hodc thai nhi bi
di tat bam sinh, viéc tiép tuc thai
ky co thé anh huong truc tiép
dén su song con cua ca me va
con, néu dugc sinh ra thi daa tre
ciing cd kha nédng cao bi bénh, strc
khoe yéu, kho co thé phat trién
binh thuong. Vi du tiéu biéu, ndm
2019 tai Argentina xay ra vu viéc
bé gai 11 tudi Lucia (tén da dugc
doi) mang thai doi do bi cudng
hiép nhung phai dén tuan thi 23
méi duge mo |ay thai do sy ngan
can tlr cac nha chirc trach. Trong

phong mo, huyét dp cua Lucia tang
vot |én mic nquy hiém dén tinh
mang, thai nhi dugc lay ra trong
tinh trang con sdng nhung béc si
cho biét sé khong song dugc lau
vi qua yéu."

(i) Cho phép pha thai co diéu
kién nhu Ireland?: Quan diém nay
bao dam su cong bang cho cudc
song cua ca nguoi phu n{r mang
thai va tre chua sinh bang céch liét
ké cac truong hop cu thé ma nquai
me buodc phai bo thai nhi. Vi dy, o
Ireland, luat mai cho phép phu nir
mang thai dang trong tinh trang
nguy kich tinh mang, bi anh hudng
strc khoe nghiém trong dugc phép
pha thai. Diéu nay la hgp ly so véi
quy dinh cam pha thai triét dé ¢
Hién phap cii badi 1é ngudi me co
quyén quyét dinh pha thai khi phat
hién thai bi di tat. Quan diém nay
dam bao quyén ty do cua nguoi
phu nir so voi quan diém (i (] nhung
van bao vé quyén dugc song cua
thai nhi.

(iii) Tu do pha thai: Ddt quyén
lgi cia nguai me Ién hang dau, nhu
hau hét cac nudc thanh vién To
chirc Y té Thé gigi (WHO) & chau
Au.2' 0 quan diém nay, ngudi me
dugc quyén pha thai theo nguyén
vong du thai nhi da co6 hinh hai day
du va co co hoi duge song dudi su
trg gilp cta y hoc néu budc phai
sinh non, vay quyén dugc sdng cla
thai nhi phy thuoc hoan toan vao y
chi cla ngudi me. Nhu vay, cho di
thai nhi cé kha ndng song sét khoe
manh ¢ nhirng tuan thai nhat dinh
thi thai nhi van khong cé quyén
dugc song.

Duya trén tinh hinh thuc té vé sd

lrgng ca nao pha thai o Viét NamZ,
dac biét |a cac co sd tién hanh nao
pha thai c6 so tuan tudi lén van
con ton tai dang ké®, nhém tac gia
cho rang mure do (ii) l1a thich hgp.
Nguai me co quyén pha bo thai nhi
vi ly do chinh dang nhung t6i giai
doan thai nhi co thé tach khoi co
thé me ma van sdng sot thi thai nhi
can dugc cong nhan tu cach phap
ly va bao vé quyén dugc song.

2.3. Thoi diem cong nhan quyén
duoc song cua thai nhi

Tuong ng vdi viéc cong nhan
quyén dugc song cua thai nhi, thoi
diém cong nhan quyén dugc song
cling gay nhiéu tranh cai, co 3 thoi
diém noi bat gém:

Thoi diém mot tinh tring tham
nhép vao mot té bao trirng dé tao
thanh mat hop tu: Vé mét sinh hoc,
vong doi con nguoi bat dau ngay
tr qua trinh thu tinh, khi trirng va
tinh tring két hgp vdi nhau, ca té
bao trirng va té bao tinh triing déu
khong con ton tai ma tao thanh
mot thuc thé sdng mai goi 1a hop
TI:I’.H

Thoi diém bat dau hinh thanh
phoi thai: Tir tuan thir 9 dén tuan
12 |a giai doan hinh thanh phoi va
cdc co quan khac (ndo, tim, tay
song). Pha thai chinh la cham dut
hoat dong cua mot trai tim dang
dap.

Thai diém thai nhi duoc sinh
ra va con song: Thai nhi khong
dugc xem |a con nguoi bat ké tir
thoi diém nao con trong bung me.
San pham cta qua trinh thu tinh
chi méi la mot phirc hgp cua céac
yéu td té bao, la mét “cuc mau”,

" "Nhirng qudc gia co luat pha thai nghiém ngét nhat thé gidi’ Lao Dong (17/06/2020), <https:/bitly.com.vn/ds|AT> truy cap ngay 21/08/2020
'8 ‘Abortion in Europe’ euro.who.int, <en9.pdf (who.int)> truy cap ngay 15/12/2020
® An Hong, ‘Bé gai 11 tudi mang thai khién du ludn Argentina day song’ VNExpress, <Bé gdi 11 tudi mang thai khién du luan Argentina day séng - VnEx-

press> truy cap ngay 15/12/2020

2 Anh Thu, 'Qudc hoi Ireland thong qua luat pha thai’ Tudi Tré Online <Qudc hdi Ireland thong qua luat pha thai - Tudi Tre Online (tuoitre.vn)> truy cap

ngay 15/12/2020
21 Tldd, n18, 5

2 Vjgt Nam |a nudc dirng thir ndm trén thé gidi va ding dau khu vure Dong Nam A vé tinh trang nao pha thai, Thanh Mai, ‘Bdo dong nan pha thai ¢

ngudi tre’ Nhan Dan dién tu (10/02/2019), <https:/nhandan.com.yn/tin-tuc-y-te/bac-dong-nan-pha-thai-o-nguoi-tre-349344> truy cap ngay 14/12/2020
Z ‘Birc tir thai nhi: Dai biéu Quoc hdi néi can coi da la hanh vi giét ngudi’ Lao Dong, <https.//lacdong.vn/y-te/buc-tu-thai-nhi-dai-bieu-quoc-hoi-noi-can-
coi-do-la-hanh-vi-giet-nguoi-812889.1do> truy cap ngay 14/12/2020

24 'Life Cycle, Human' Biology Reference, <https://bitly.com.vn/c8> truy cap ngay 19/08/2020
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mot “manh mo cua ngudi me”. %
Thai nhi trong bung me du phat
trién dén mirc nao thi déu phai phu
thudc vao ngudi me, ma vong doi
cua mot con nguoi thuc su chi bat
dau khi no tro nén doc lap vaoi ca
thé khac.

Tuy nhién, theo quan diém cua
tac gia thi thoi diém cong nhan
quyén dugc song cua thai nhi ¢
Viéet Nam nén dua trén thuc tién
y khoa c6 thé nuoi dudng thai nhi
song khoe manh nhu nguoi binh
thudng néu thai nhi budc phai sinh
non ¢ tuan nao. Tudi thai doi vai
thai nhi rat quan trong, thai cang
|6n tudi thi kha nang song sot cang
cao. Theo so liéu thong ké cua
Thuy Dién vao nhitng nam 2004-
2007, kha nang song sot cua thai
nhi ¢ tuan 26 dao dong khoang
85%% va ¢ tuan 25 la 81%% va o
Nhat Ban |a 86% vao tuan thai 25
(ndm 2003-2005).% Dic biét, &
Viét Nam, ty Ié dé non theo nhirng
nghién ctru don le khoang 8-10%%
va thai nhi da c6 thé song doc lap
va phat trien binh thuong néu bi
budc phai tach khoi co thé nguoi
me vao tuan thir 25 véi ty lé sdng
sot 1a 80%.%° Daon ctr, da ghi nhan
trrong hop diéu tri va nuoi dudng
thanh cong mot bé gai sinh non tai
tuan 25 c6 can nang 500 gam ngay
tr nam 2010.3" Tham chi theo su
phét trién cua y khoa, ¢ Viét Nam
da tirng ghi nhan truong hop ctu
song 2 bé sinh doi co tudi thai
thap nhat |a 24 tuan tudi vao nam

2018.%2 Theo d6, cong nhan quyeén
dugc song cua thai nhi vao tuan 25
khi thai nhi c6 ty |é song so6t cao
néu vi nguyén nhan chinh dang
budc phai tach khoi co thé me,
thai nhi van co thé song sot. Trong
tuong lai, co thé nén y khoa Viét
Nam sé ctru song dugc thai nhi ¢
tuan thai nho hon vai ty 1é sdng sot
cao nhung thoi diém hién tai, con
s0 25 la thich hgp vaity |é sdng sot
80% tai Viet Nam.

Trén day nhom tac gia da dua
ra ly do vi sao chon tuan 25 la thoi
diém cong nhan quyén dugc song
dua trén thuc tién y hoc. Tiép theo,
nhom tac gia sé chi ra nguyén nhan
can cong nhan quyén dugc song
cua thai nhi tai Viét Nam méc du
phap luat hien hanh da cé nhirng
quy dinh bao vé thai nhi gian tiép
thong qua moi quan hé véi nguoi
me.

3. Nhimg quy dinh lién quan
dén quyén dugc song cua thai
nhi trong phap luat Viet Nam hién
hanh va su can thiét phai cong
nhan quyén dugc song cua thai nhi

Hién nay, phap luat Viét Nam
hién hanh co nhitng diéu khoan
gian tiép bao vé thai nhi thong qua
moi quan hé véi nguoi me. Thir
nhat, theo Bo luat Lao dong 2019,
truong hop phu nir mang thai
néu tiép tuc lam viéc sé gdy anh
huong xau dén thai nhi, phap luat
cho phép ho cé quyén don phuong
cham dit hop dong lao dong hodc

tam hoan thuc hién hgp déng lao
dong.*® Quy dinh nay trudc hét
nham bao vé sirc khoe, quyén lgi
cua lao dong nir mang thai, nhung
da phan nao gian tiép bao vé su
an toan va kha nang phat trién
binh thuong cho ca thai nhi. Vi
muc dich tuong tu, Diéu 34 Luat
Bao hiém xa hgi 2014 cho phép
lao dong ni&r dugc nghi viéc 06
thang huong ché do thai san trudc
va sau khi sinh con.®* Ngoai gilp
nguoi me c6 thoi gian phuc hoi strc
khoe, diéu nay con tao diéu kién
dé ho chuyén tdm cham séc con
trong khoang thoi gian vo clng
quan trong dau doi. Cac chuyén
gia quoc té két luan rang chi riéng
viéc cho con bi sém va bu hoan
toan trong 06 thang dau da |a mot
trong s6 cac co hoi to lon gitp
giam ty |é dm dau va tr vong @
tré.® Can cir vao cac quy dinh nay,
co thé thay phap luat Viét Nam da
co6 nhirng quan tam nhat dinh t6i
thai nhi chir khong chi riéng tre
em. Thir hai, Phap lénh Dan so
2013 véi muc dich diéu chinh dan
s0 da quy dinh mot trong cac hanh
vi bi nghiém cam la “lya chon gidi
tinh thai nhi dugi moi hinh thic”,
trong do co “loai bo thai nhi”.
Hanh vi pha thai*® trong khi biét ro
nguoi dang mang thai mudn loai
bo thai nhi vi ly do lua chon gidi
tinh ciing bi phat hanh chinh tir 7 -
15 triéu dong.”” Quy dinh cam lya
chon gidi tinh thai nhi dugc xem
la viéc bao veé thai nhi vi 6 phuong

2 Dianne N. Irving, ‘When do human beings begin? Scientific myths and scientific facts’ International Journal of Sociology and Social Policy (1999),

<https:/bitly. com.vn/BMmig=> truy cap ngay 19/08/2020
% 'One-Year Survival of Extremely Preterm Infants After Active Perinatal Care in Sweden’ JAMA Network, <https:/iamanetwork.com/article aspx?
doi=10.1001/jama,2009,771> truy cap ngay 15/12/2020
2 "Survival of Infants Born at Periviable Gestational Ages’ NCBI, <https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5424630/> truy cap ngay 15/12/2020

8 Figure 2, tldd, n26

2 'Hudng dan chan doan va diéu tri cac bénh san phu khoa' Bé Y té, <https://bitly.com.vn/2yhxje> truy cdp ngay 15/12/2020

1 Tldd, n7

7 Thién Lam, ‘Ngudi me dac biét cia nhitng em bé so sinh chi ndng 500gr’ Nhan Dan dién tu (20/10/2018), <https:/nhandan.com.vn/tieu-diem/nguoi-
mﬂa&hﬂm@m&h&s&mﬁﬂm&gﬁﬂﬂgﬂ&&ﬂb truy cédp ngay 18/10/2020

3 "Tre sinh ¢ tuan thai nao thi duoc coi la sinh non? VINMEC, <https.//www.vinmec,com/vi/tin-tuc/thong-tin-suc-khoe/san-phu-khoa-va-ho-tro-sinh-san/
tre-sinh-o-tuan-thai-nao-thi-duoc-coi-la-sinh-non/> truy cap ngay 15/12/2020

% B luat Lao ddng 2019, Digu 138(1)

¥ Luat Bao hiem xa hoi 2014, Diéu 134(1) quy dinh “Lao ddng nir sinh con durge nghi viéc huong ché do thai san trurde va sau khi sinh con 1a 06 thang.
Trurong hop lao dong nir sinh dbi tra 1én thi tinh tir con thir hai tra di, cir moi con, ngudi me duoc nghi thém 01 thang”.

¥ 'Mot ché do nghi thai san wu viét 1a sy dau tur thong minh cho tuong lai Viét Nam' alive and thrive, <https.//www.aliveandthrive.org/wp-content/
mmwmmmmﬂmﬁm; truy cap ngay 15/10/2020

% ‘Pha thai chinh 12 sur két thic mot chu ky thai nghén bang cach loai bo phoi thai hodc |ay thai nhi ra khoi tir cung trudce thi han sinh nd’, <hitps./
medlatec.vn/tin-tuc/hau-qua-khon-luong-cua-viec-pha-thai-s195-n17852> truy cép ngay 15/10/2020

" Nghi dinh 114/2006/ND-CP Vé xir phat vi pham hanh chinh vé dan sd va tre em, Diéu 9(3)(h)

Sinh vién & Phap luat (so 09) | 49

https://tieulun.hopto.org



dong, tu tueng trong nam khinh
nir, muon co con trai ndi dong van
con ton tai. Trong hoan canh quy
dinh chinh sach dan sd nhu hién
nay, khong tranh khoi viéc ton tai
trrong hop biét gidi tinh con la nir
nhung mong mudn co dira con trai
ma lua chon pha thai. Chinh vi thé
quy dinh nay ra doi dé bao vé thai
nhi. Bén canh do, phap luat con cé
quy dinh tat ca cac hanh vi pha thai
trén 22 tuan déu la vi pham phap
luat.*® Nhu vay, nhirng quy dinh nay
khong truc tiép cong nhan quyén
dugc song cua thai nhi ¢ bat ky
giai doan nao, nhung da gian tiép
gop phan bao vé quyén dugc song,
quyén dugc phat trién an toan cua
thai nhi.

Tuy nhién c6 mot truong hgp
phap luat Viét Nam dé cap truc
tiep dén quyén lgi cua thai nhi,
Diéu 660(1) Bo luat Dan sy (sau
day goi la BLDS) 2015 quy dinh:
“Khi phan chia di san, néu co nguoi
thira ké ciing hang da thanh thai
nhung chua sinh ra thi phai danh
lai mot phan di san bang phdn ma
nguoi thira ké khac dugc huong
dé néu nguoi thira ké do con song
khi sinh ra dugc huong; néu chét
trudc khi sinh ra thi nhirng nguoi
thira ké khac dugc huong”. Quy
dinh nay da chi dich danh mot
trong nhirng doi tugng cé quyén
lgi dugc huong thira ké |a thai nhi.
Theo do, khi tai san dugc dé lai
cho thai nhi va mg thira ké ngay
tai thoi diém thai nhi chua sinh ra
thi phan tai san nay van dugc gil
nguyén dé thai sinh ra dugc thira
ké, trir truong hop thai nhi chét di.
Nhur vay, phap luat Viét Nam luén
c6 nhitng quy dinh bao vé thai nhi,
tham chi chi dich danh thai nhi la
mot doi twgng cé quyén lgi dugc
chia tai san thira ké, quyén lgi nay
khong khac vdi con nguoi binh
thuong.

Mat khac, theo Diéu 30 BLDS
2015, thai nhi sinh ra dugc 24 gio
mg&i budc phai dang ky gidy khai

sinh, duci 24 gio thi chua can
dang ky trir truong hop cha me de
co yéu cau khac. Nhu vay, trude
thoi diém thai nhi dugc sinh ra
va con song 24 gio, phap luat van
chua cé su quan tam dén tu céch
phdp ly ctia ddi trgng nay. Diéu
660 BLDS 2015 mac du tao cho
thai nhi co hdi dugc huang quyén
thira ké nhung dat ra diéu kién
phai con song sau khi dugce sinh
ra ma thoi diém con song sau khi
sinh ra dugc phap luat quan tam
trao cho tu cach phap ly la sau 24
gio. Trong khi do, thai nhi da co
thé sdng sot o tuan 25 néu bi budc
phai tach khoi co thé ngudi me.
Mau chot ¢ day |a song sét, nhu
vay viéc bo ngo giai doan tir tuan
25 dén hét hai muai bon qio la
chua hop ly. Viéc xac dinh thai nhi
c6 quyén song hay khéng va néu
co thi bat dau tir giai doan nao la
can thiét cho viéc hoan thién, dam
bao tinh thong nhat cta phap luat
hién hanh vé chinh sach bao vé
thai nhi.

Bén canh d6, Quyét dinh so
4620/QD-BYT cua B Y té va Diéu
7(2) Phap lénh dan s6 ndm 2003
quy dinh phu nit bi cam pha thai
to va pha thai vi ly do lya chon gidi
tinh. Tuy nhién trén thuc té hanh vi
giét thai nhi trén 25 tuan tudi van
khong bi coi la giét nguoi ma chi
bi khép vao toi phé thai trai phép
gay anh hudng dén strc khoe, tinh
mang cua nguoi me theo Diéu 316
Bo luat Hinh su 2015 (stra dai, bo
sung 2017). Diéu nay chua hop ly
bai € thai nhi 25 tuan tudi da co
kha nang song doc lap nhu mot
con ngudi néu budc phai tach khoi
ngudi me vily do chinh dang. Phap
luat hién hanh da hudng dén bao
vé thai nhi bang bién phap cam
pha thai, tuy nhién ché tai xur phat
d6i voi hanh vi giét thai l6n |a chua
phu hop vi thai nhi chua duge xem
la con ngudi, do vay khong duoc
quy vao tdi giét nguai.

Tlr nhitng ly do trén, cd thé thay

nhirng quy dinh gian tiép bao vé
dén quyeén lgi va sy song cua thai
nhi thong qua ngudi me la chua
du ma can cd nhirng quy dinh tryc
tiép, xac dinh thai nhi khi co6 kha
nang song sot doc lap nhu con
nguoi thi can duge ton trong va
cong nhan quyén dugc song. Tuy
nhién, nhom tac gia ciing xem xét
dén sy cong bang vé quyén dugc
song cua thai nhi va quyén ty do
cua nguai me.

4. Cong nhan quyén dugc song
cua thai nhi vao tuan 25 dam bao
su cong bang giira quyéen dugc
song cua thai nhi va quyén ty do
cua ngudi me

Nhu da phan tich o trén, cong
nhan quyén dugc song cua thai
nhi phai di doi véi viéc bao dam su
cong bang quyén ty do cua ngui
me, khong nén thién vi bat ky bén
nao, lay vi du vé an lé vé hau qua
cua viéc thién vi mot trong hai bén:

(i) Quyén lgi cua thai nhi dugc
uu tién hang dau: Trong vu State
v. Ashley, chinh quyén Florida d3
truy n@ mot nguoi me don than 19
tudi vdi toi ngd sat vi co ay tu ban
vao bung minh sau khi biét minh
khong nhan dugc trg cap y té cho
viéc pha thai. Khi cong nhan quyén
song cua thai nhi, tr dé cam triét
dé viéc pha thai thi phu nir mang
thai sé bi doi xt khac thuong chi
vi ho dang mang thai va bi budc
phai tuan theo tiéu chuan khong
ap dung cho bat ky doi tugng nao
khac.*

(i) Quyén lgi ciia ngudi me dugc
uu tien hang dau: tai Canada, mot
phu nir nghién keo dang mang thai
d&a con thir tu dugc nam thang.
Do su nghién ngap cua ngudi me,
hai trong so0 nhirng dira con ma co
ay sinh trurdc day da bi tan tat vinh
vien va mai mai duoc dat dudi su
giam ho cua bang. Vi thé, Toa an
tdi cao Canada dugc yéu cau trao
quyén uu tién cho bao thai cao hon
ngudi me. Tuy nhién, toa an khong

® Quyet dinh sb 4620/QD-BYT ngay 25/11/2009 cua Bo Y té VE viéc ban hanh Hudng dan quéc gia vé cac dich vu chdm soc siric khoe sinh san

* 'What's wrong with the fetal rights’ ACLU, <https://bitly.com.vn/1cwdbo> truy cap ngay 23/9/2020
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thé dua ra phan quyét vi diéu nay trdi ngugc vai viéc
thai nhi khong c6 bat ctr tv cach phép Iy nao cho téi
khi dugc sinh ra va song sot.*

Qua hai an |é trén c6 thé thay, quyén lgi cua thai
nhi gan lién vdi nguoi me khi thai nhi khong thé song
sot néu tach khoi me. Trong diéu kién y té Viét Nam
chura thé dap (rng so lugng ca thai nhi mai thanh hinh
tach khoi nguoi me c6 kha nang sdng sot cao, thi dat
quyén lgi ciia nguei me 1én hang dau la hop Iy, nhung
khi thai nhi da cd thé séng sot nhd nén y hoc tién tién
hién nay, viéc cong nhan thai nhi la con ngudi ngay tir
tuan 25 va tang nang ché tai doi vai hanh vi giét thai
nhi nhu hanh vi giét nguoi la can thiét dé dam bao
cong bang cho doi bén. Can xem xét viéc pha thai ¢
cac thang tudi la khac nhau va chi ro thoi diém nao
thai nhi c6 quyén duge song nhu tré em, con nguoi
binh thuong dé c6 co s phap ly bao vé thai nhi va ap
dung ché tai nang turong trng vai hanh vi giét thai nhi
c6 kha nang song nhu ngudi binh thuong.

5. Dé xuat, kién nghi

Thir nhat, thai nhi can dugc bao vé vé mét phap ly,
can dugce cong nhan quyén dugc song ngay khi thai
nhi cé hinh dang nhu mot con ngudi binh thuong va
co thé song doc lap néu budc phai tach khoi co thé
me, cu thé |a o giai doan thai tuan thir 25. Néu nguoi
me vi bat ky Iy do chinh dang nao ma phai bo di dira
tré thi dén giai doan nay dira tré da co kha nang sdng
sot cao, bat ky hanh vi giét thai nhi nao & giai doan
nay nén dugc xem la giét nguai.

Thir hai, can c6 nhirng stra doi, bo sung trong cac
van ban phap luat lién quan vé quyén sdng cua thai
nhi dé cac van ban quy pham phép luat mang tinh
thong nhat:

(i) Luat Bao ve strc khoé nhan dan nam 1989: Diéu
44 quy dinh: “Phu nir dugce quyén nao thai, pha thai
theo nguyén vong”. DU dugc ban hanh da lau nhung
luadt van con hiéu luc va ciing co s¢ dé ngudi me
dugc pha thai theo mong mudn, diéu nay la khong
phu hgp véi tinh trang thuc tién. Tuy da cé Quyét dinh
s0 4620/QD-BYT ngay 25/11/2009 cua Bo Y té vé
viéc ban hanh “Huéng dan quoc gia vé cac dich vu
cham séc stic khoe sinh san” cam tat ca cac hanh vi
pha thai trén 22 tuan, nhung can phai quy dinh co hé
thong tur luat dén nhitng van ban dudi luat cam pha
thai trén 22 tuan tuoi.

(ii) BO luat Hinh sy 2015 (stra doi, b sung 2017):
Diéu 316 quy dinh: “Nguai nao thuc hién pha thai trai
phép lam chét 02 nguoi thi bi phat tu tir 03 nam dén
07 nam". Dang chu y la diéu luat nay st dung cum
tr “chét 02 nquai”, tire 1a ngudi me va thai nhi nam

trong bung, dé gay lam tuong thai nhi ciing la nguai
(nhung trén thuc té thai nhi chua duge cong nhan
quyén dugc song). Bén canh do, diéu luat nam trong
chuong “Cac t0i khac xam pham an toan cong cong”
chir khdng nam trong chuong “Cac t6i xam pham tinh
mang, strc khoe, nhan pham, danh du cta con nguoi”.

Tir (i) va (i), nhom tac gia dé xuat dua toi pha thai
trai phép tir tuan 25 (thai nhi co thé song khi tach khoi
me) vao nhém t0i xam pham tinh mang con ngudi.
Trude tuan 25, kha nang song sot cua thai nhi van
con phu thudc vao ngudi me va chua co kha nang ton
tai nhu mot ca thé doc lap nén chua cong nhan quyén
dugc song ma chi bao vé quyén sdng toi da thong qua
cdc quy dinh cam pha thai nhu luat hién hanh.

6. Tong ket

Trong 41 tuadn phat trién cua thai nhi, viec dugc
cong nhan tu cach phap ly va cé quyén dugc song tir
giai doan nao |a mot van deé vo cling quan trong boi |€
quyén dugc song la quyén ty nhién, co ban nhat. Néu
phap luat chi coi trong va bao vé quyén cua thai nhi
mot cach gian tiép ma khong c6 mot su thira nhan cu
thé nao thai nhi van khong cé quyén dugc sdng cho
dén khi dugc sinh ra va sdng sot.*’

Trong thoi gian tdi, can phai cu thé hoa van dé
quyén dugc song cua thai nhi trong cac van ban quy
pham phap luat, sao cho nhitng quy dinh d6 nham
muc dich bao vé quyén cua thai nhi va phi hgp voi
chuan muc cua xa hoi, dam bao tinh thong nhat, chét
ché cua hé thang phap luat vé van dé nay.
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Nhan xét:
* Giang vién: Bii Nguyen Tra My - Khoa Luat Kinh té
1. Vé phuong phap nghién ciu

Str dung phuong phap luat hoc so sanh va co
su phan tich gilra phap luat Viét Nam va cac nudc.
Nhung nén khai thac nhiéu hon khi phéan tich luat cac
nudc, dua ra diém tuong dong va khac biét dé néu
dugc bai hoc kinh nghiém cho Viéet Nam

2. Vé hinh thic

Hinh thirc cua mot bai bao nghién ctru khoa hoc
dugc dam bao. Trich dan can than va ding format.

3. Veé ndi dung
- Uu diém
Bai viét tham khao nhiéu nguén, cé su phan tich

riéng cua tac gia, c6 dong gop vé mat ly luan khi phan
tich dugc thai nhi cé quyén dugc song.

- Diém can cai thién

Tai muc 1.2, tac gia co néu riéng tai Viét Nam, “thai
nhi la tré em chua duoc sinh ra lai khong cé tu cach
phap ly, khong dugc dam bao quyén lgi co ban, cu
thé la quyén dugc sdng” can dua ra dan chirng thuyét
phuc hon bai luat Viét Nam c6 thira nhan quyén thira
ké cua thai nhi va tim hiéu thém mat so luat vé quyén
pha thai ciia nguoi me (cu thé chi cho phép pha thai
dudi 22 tuan tudi).

Muc 2.3, tac gia phan tich thoi diém cong nhan
quyén dugc song cua thai nhi, sir phan tich vé moc 25
tuan tudi khong khop lam véi quyén duge song cua
thai nhi, theo do tac gia cho rang 25 tuén tudi la thoi
gian thich hgp cong nhan quyén sdng cua thai nhi, cé
nghia la dudi 25 tuan tudi thai nhi khong cé quyén
song, hay phu nit cé quyén pha bo thai nhi dudi 25
tuan tudi. Tac gia chon moc 25 tudi bai vi néu de con
ra vao tam tuoi do thai nhi van c6 kha nang song sot,
nhu vay khong logic l1am vi gia st khong pha thi kha
ndang song sot cua dira tré van cao. Va két luan nay
cling khong logic véi nhirng gi tac gia phan tich ¢ trén
vé quyeén cua thai nhi (lic nay thai nhi cé quyén chi vi
no c6 kha nang song sot cao khi dugc sinh ra, vay néu
n6 van nam trong bung me thi sao).

* Luat su: Lé Trong Thém - Cong ty Luat TNHH LTT
& Cac Cong su

1. Ve phuong phap nghién ctru

Vé co ban, bai viét da biét sir dung cac phuong
phap nghién ctru lién quan dé hoan thanh bai viét nhu
phuong phap liét ké, phan tich, dién giai, quy nap,
tong hgp, thu thap s6 liéu... Tuy nhién, phuaong phédp
nghién ctru “so sanh” thuang dugc st dung trong cac
bai viét, cac bai nghién ctru dé so sanh, danh gia lam
noi bat cac diém khac biét, cac vu va nhuge diém cua
cdc quy dinh phap luat cd lién quan dén dé tai bai viét
o cac linh vuc khac nhau ciing nhu céc quoc gia khéc
nhau va tir d6 chi ré6 dugc nhirng bat cap, dé xuat
huéng hoan thién cu thé lai chua thay duge st dung
ro rang trong bai.

2. Ve hinh thic

Nhin chung hinh thirc cua bai viét dugce cau tric
thanh cac muc kha ro rang. Co chia muc nho bén
trong nham di sau chi tiét cac noi dung. Tuy nhién,
viéc co cau cac muc ndi dung nghién ctru cu thé o
mdt s& diém con chua duge hop ly, chang han nhu
sap xép cac muc nghién ctru chua thuc su khoa hoc
va phu hgp véi mach nghién ctru cua bai viét. Vi du,
Muc 2.3. Thoi diém cong nhan quyén dugc song cua
thai nhi - day la ngi dung dé xudt vé thoi diém cong
nhan, do do, néu dugc co cau trinh bay sau cdc ngi
dung phan tich vé quyén dugc song cta thai nhi theo
quy dinh thé gigi, theo quy dinh cta Viét Nam va chira
bat cdp cua cac quy dinh nay ro6i méi dén ndi dung dé
xuat veé thoi diém cong nhan sé hgp ly hon.

3. Veé néi dung

- Uu diém

Nhin chung, ndi dung nghién ctru bai viét kha chi
tiét, kha sau, pham vi tim hiéu cac quy dinh lién quan
kha rong va da néu duoc quan diém cua tac gia vi sao
lai dé xuat thai diém cong nhan quyén dugc song cua
thai nhi vao tuan thai thir 25.

- Diém can cai thién
+ Vé hinh thirc: nén co cau, sap xép lai cac Muc noi

dung nghién ctru. Co thé tham khao ggi y cach co cau
tai Phu luc dinh kem.

+ Vé noi dung:

Thir nhat: mac du ngay tir dau bai viét cé noi dung
“chi ra nhirng bat cap trong quy dinh phap luat Viét
Nam hién hanh vé quyén dugc sdng cua thai nhi”
nhung khi doc thi chua co mot muc ro rang va cac
diém ro rang chi ra su bat cap cua quy dinh doi vdi
van dé nay.
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Thir hai: tai muc 2.1 trong bai viét vé quyén dugc
song la quyén co ban cua thai nhi, doan m¢ dau tir
“Mot trong nhirng quyén co ban cua mot con nguai la
quyén dugc sdng ..... nén ngay ca quyén co ban nhat
la quyén dugc song cua thai nhi cling khong dugc
thira nhan o phan lén cac quoc gia trén thé gidi”.

Theo quan diém cua nguoi nhdn xét thi nén bo
doan nay vi thai nhi khac hoan toan vagi con ngudi nén
viéc dan chiéu va dong nhat quyén dugc song cua
thai nhi véi quyén dugc song cta con ngudi la chua
phu hop.

Thir ba: Vé co so dé xuat thoi diém cong nhan
quyén dugc sdng cua thai nhi.

Theo quan diém cua ngudi nhan xét, thoi diém 25
tuan thai ma cac Tac Gia dé xuat cong nhan quyén
dugc song cua thai nhi co ve hoi mang tinh co hoc va
chua thuc sy thuyét phuc.

Vi du, néu nhu truede 25 tuan, thai nhi khong co
quyén dugc song thi khong ké ly do gi, ngudi me co
quyén pha thai, khi do, thai nhi tham chi khong c6 co
hoi dé dugc song sot dén tuan thai thar 25.

- Quan diém cua ngudi nhan xét doi vai thoi diém
cong nhan quyeén dugc song cua thai nhi:

Vé kha nang song cua thai nhi khi con ¢ trong bung
me thi du vira thanh thai hay dén ngay sinh la nhu
nhau. Trén thuc té, phap luat mot sé nude da cong
nhédn quyén dugc sdng cua thai nhi ngay tir thoi diém
thu thai va tham chi phap luat Viét Nam ciing da cong
nhén quyén thira ké cua thai nhi khi dap trng diéu kién
nhu bai viét da phan tich. Do do, dé cong bang thi
quyén dugc song cua thai nhi ngay tir thai diém thanh
thai cho dén khi sinh ra can phai dugc cong nhan va
dam bao cong bang nhu nhau.

Theo do, nguoi nhan xét bai viét thay, quyén dugc
song cua thai nhi nén duoc cong nhén tir thoi diém
nguoi me nhén biét dugc minh co thai trr mot so
trurong hop ngoai lé thi nguoi me cd quyén pha thai.
Quy dinh vé viéc pha thai khi tudi thai duéi 22 tuan
theo quy dinh hién hanh la nham dam bao su an toan
cho tinh mang cta ngudi me khi pha thai va ciing
nham dam bao tinh nhan dao vi vao thai diém do, thai
nhi da phat trién gan nhu hoan thién trong bung me.
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Co6 thé ban chua biét

‘ VIET NAM VGI VAN DE GIA NHAP CONG UGC
VE GIAM THIEU TINH TRANG KHONG QUGC TICH NAM 1961

Hoang Lan Anh (K20501) & Do Nguyén Thdy Diéu (K20502C),
Sinh vién Truong Dai hoc Kinh té - Luat, DHQG Tp.HCM

Nguai khdng quac tich la nguoi khéng duoc coi la cong dan cua bat ky qudc gia nao theo phap luat hién
hanh cua quéc gia d6.2 Nhitng ngudi khéng quéc tich thudng gap nhiéu van dé kho khan, dong thoi tao ra nhiéu
thach thirc cho chinh quyén, yéu cau céc quac gia, trong dé c6 Viét Nam, phai cap bach tim ra phuong hudng gidi
quyét. Vao ngay 30 thang 8 nam 1961, Lién Hop Quéc théng qua Cong udc vé Giam thiéu tinh trang khéng quéc
tich (sau day goi la Cong udc 1961) va bat dau cé hiéu luc vao ngay 13 thang 12 nam 1975.° Tinh dén thang 11
nam 2020 da cé 75 qudc gia thanh vién, hién Viét Nam van chua gia nhap Cong udc nay.* Viéc gia nhap Cong
udc 1961 co thé duoc xem la mét giai phap hiru hiéu cho tinh trang khong quéc tich o Viét Nam, song dang sau

nhing lgi ich mang lai van con ton tai nhiéu vu'dng mac can duoc nghién ctu ky ludng.
Trong pham vi bai viét, nhom tac gia sé ban vé nhing loi ich va thach thirc cua Viét Nam khi gia nhap
Cong udc vé Giam thiéu tinh trang khong qudc tich ndm 1961.

1. Thuc trang khong quoc tich
tai Viet Nam

Pén dau nam 2017, sd ngudi
khong qudc tich tai Viét Nam la
khoang 11.000 nguoi. S6 nguoi
khdong qudc tich va khong cé gidy
to da tang len 29.522 ngudi vao
cudi nam 2017, tang lén 34.110
nguoi vao cudi nam 2018. Van
ton tai mot so nguai khong phai la
nguoi khéng qudc tich nhung co
nguy co roi vao tinh trang khong
qudc tich, vi ho khong cé bat ky
gidy to gi dé ching minh vé nhan
than. Tinh trang khong quoc tich
hién nay ¢ Viét Nam kha phic tap
vi nhiéu ly do.

Thir nhat, truong hop mat quoc
tich nhung chua kip lam lai quoc
tich mai. O mot s6 quoc gia, viing
lanh tho, dién hinh nhu Dai Loan,

ngudi nhap cu bi yéu cau nop gidy
chirng nhan mat quoc tich goc.” Vay
trong qua trinh thoi qudc tich Viét
Nam dé nhap quac tich Dai Loan,
nhirng ca nhan nay sé roi vao tinh
trang khong quadc tich vi mat quoc
tich Viét Nam nhung chua chac co
quoc tich Dai Loan. Truong hop
nay con co thé ké dén mot sé phu
nir Viét Nam |ay chong Dai Loan da
thoi quoc tich Viét Nam dé nhap
qudc tich Dai Loan, nhung quén
gia han theé cu trq, ly than, ly hon
chong, chéng chét, pham toi...2
dan dén nhap tich khong thanh va
roi vao tinh trang khong quac tich.
Hé qua la nhirng cd nhan nay phai
song luu vong, khong cé gidy to
hop phap, khong dugc dam bao
cac quyén lgi co ban nhu mot cong
dan binh thuong, khong thé tai hon

' Tén tiéng Anh: Convention on the Reduction of Statelessness 1961

2Cong wdc ve vi thé cua ngudi khong qudc tich 1954, Diéu 1

 Cong wdc vé Giam thiéu tinh trang khéng qudc tich 1961, trang 1

4 United Nations, Treaty series <https://bitly.com.yn/2/7yhvj> truy cap ngay 26/11/2020

do khong lay dugc ban an ly hon
tai nudc ngoai.’

Thir hai, nhirng han ché vé mat
phép luat vé van dé quac tich cua
tré em khi sinh ra va quyeén lgi cua
nhirng dira tré nay. Theo Diéu 17,
Luat Qudc tich Viéet Nam 2008
(stra doi, bd sung nam 2014) (goi
tat [a Luat Quac tich Viét Nam) tré
em sinh ra trén lanh thd Viét Nam
ma khi sinh ra c6 cha me déu la
nguoi khong quoc tich, nhung co
noi thudng tra tai Viét Nam thi co
qudc tich Viét Nam. Diéu nay la
minh chirng trong viéc nha nudc
da c6 nhirng bién phap dé han ché
tinh trang nguoi khong quadc tich
va dam bao moi tre em sinh ra trén
lanh tho Viét Nam déu co qudc
tich. Tuy vay, Luat Quoc tich Viét
Nam hién hanh chua giai quyét

S Phuong Mai, "Dy manh giai quy&t tinh trang khéng quéc tich” Bao Phap fut (18/10/2019) <https:/bitly.com.vn/goe6dj> truy cép ngay 12/11/2020
& Thinh Anh, ‘Binh ludn vé thue trang ngudi khong quéc tich o Viét Nam hién nay’ Trang dién tur Bo Tur Phap (04/5/2018) <https://bitly.com.vn/w1f5xn>

truy cap ngay 12/11/2020

7 Luat Quoc tich Dai Loan (stra doi, bd sung ndm 2015), Diéu 9
® Thanh Quy, 'Co dau Viét "mat ca chi lan chai” vi thoi qudc tich’ Bao Phdp luat (31/01/2011) <https:/bitly. com.vn/Qumtgl> truy cap ngay 12/12/2020

® Hong Minh, ‘Chuyén budén cua vg khong thé ly hon va con khong quéc tich' Bao dién tor Phap luat Viét Nam (12/8/2015) <https:/bit.ly/3ol1apt> truy
cap ngay 12/4/2020; Doan Son, “Hau con sot” co dau Viét 1ay chong ngoai’ Bao dién tir Phép luat Viét Nam (08/4/2017) <https:/bit.ly/36yact3> truy
cap ngay 12/3/2020; Ngoc Diép, 'Khong qudc tich, cé dau Viét o Dai Loan nhin con bi dura vao trai mo coi’ Bdo Tudi tre (05/3/2019) <https.//bitly.com.
yn/xrtmsc> truy cap ngay 12/11/2020
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dugc van dé quac tich cua tre la
con cua cong dan Viét Nam va
nguoi nudc ngoai mudn gilr qudc
tich nurée ngoai. Hay tinh trang tre
em |a con cta cong dan Viét Nam
voi ngudi nudc ngoai dang cu
trd trén lanh tho Viét Nam nhung
khong co6 quoc tich hodc mang
quoc tich nude ngoai chua dugc
dam bao day du quyén lgi khac
nhu quyén dugc cham sdc, nudi
dudng, quyén hoc tap,..." Tinh
dén thang 5/2019, trong tong so
5.510 tré em |a con cua ngudi di
cu tu do, dén nay mai chi cé 2.768
tré dugc dang ky khai sinh va xac
dinh quoc tich Viét Nam." Do do,
nhiéu tre em sinh ra khong dugc
dang ky khai sinh, khong cé quoc
tich, khong duge nhap hoc cac bac
hoc pho thong theo Itra tudi. Dén
khi truang thanh thi khong cé gidy
to chirng minh nhan than, ho khau
nén doi song cua ho gap rat nhiéu
kho khan, khong thé tim kiém viéc
lam ¢ da so cac nganh nghé trong
co cau nha nudc hay céc doanh
nghiép.'

Thi ba, van dé di cu tu do va
két hon khong gié th. O Viét Nam,
nhirng truong hop khong co quoc
tich con bao gom dan toc di cu tu
do hodc do két hon tir Lao va Trung
Qudc.™ Dac biét nhirng ngudi di
dan tu do hoac két hon khong gia
tha tap trung nhiéu ¢ ving bién
gigi Viét - Lao. Vi ho chua dugc
cap quac tich tai nudc so tai, dan
dén viéc khi két hon co con thi dira
tré dy cling khong c6 quoc tich,
khong c6 day du gidy to can thiét
dé hudng quyén lgi nhu mét cong

dan Viét Nam.™ Ngoai ra nhirng
nguoi nuwdc ngoai roi vao tinh trang
khong quoc tich mudn nhap quoc
tich Viét Nam ciing gap khé khan
vi theo quy dinh tai Diéu 19, Luat
Quac tich Viét Nam yéu cau nhirng
ddi tuwgng nay da thuong trd ¢ Viét
Nam tir 5 ndm tra |én tinh dén thoi
diém xin nhap qudc tich Viét Nam.
pé dugc cap the thuong trd, ho
phai bao dam diéu kién theo quy
dinh tai Diéu 39 (4), Luat Nhap
canh, xuat canh, qua canh, cu trd
cua nguoi nuée ngoai tai Viét Nam
nam 2014 (stra doi, bo sung ndm
2019) la nguoi khong quéc tich
da tam tra lién tuc tai Viet Nam tur
nam 2000 tra vé trude. Trudong hop
khac la nguoi di cu tir Campuchia
dén, chu yéu la sac toc Viét trude
day sang Campuchia sinh sdng va
mat phan roi vao tinh trang khong
qudc tich do su quan liéu trong
giai quyét tha tuc.’

Hé qua la nguoi khong qudc tich
Viét Nam sé khong dugc Nha nuée
Viét Nam bao ho nhu mot cong
dan. Tir do, tinh trang khong quoc
tich con gay kho khan cho chinh
quyén trong viéc quan ly, thyc hién
chinh sach va cac giao dich dai vai
cac doi tugng nay.'

2. Khai quat Cong udc vé Giam
thieu tinh trang khong quoc tich
nam 1961

Ngay 28/9/1954 Hoi nghi céc
Dai sir dac ménh toan quyén tai
Lién Hop Quoc da thong qua Cong
udce vé vi thé nguai khong quoc tich
1954 (goi tat la Cong uwdc 1954)."
Muc tiéu cua Cong udc nay la

nham nang cao vi thé cua nhirng
nguoi khéng quoc tich bang mot
thoa thuan qudc té, qua dé dam
bao quyén lgi cho nhitng nguoi
khong quoc tich tai quoc gia so
tai. Tuy nhien Cong udc 1954 chua
co nhirng diéu khoan chat ché tao
diéu kién cho nhirng ngudi khong
quaoc tich co thé co quoc tich hodc
nhap tich tro lai. Dé 1a ly do tai sao
Cong udc vé Giam thiéu tinh trang
khong quoc tich ndm 1961 ra doi.

Ngay 30 thang 8 nam 1961 Hoi
nghi Lién Hop Quadc vé xda bo hodc
giam thiéu tinh trang khong qudc
tich chinh thic thong qua Cong
udc vé Giam thiéu tinh trang khong
qudc tich 1961 va co hiéu luc vao
ngay 13 thang 12 ndam 1975. Tinh
dén thang 11 ndm 2020 da c6 75
qudc gia thanh vién.™®

Cong wdc 1961 da giai quyét
nhirng van deé khong quéc tich
thong qua hai quy tac: (i) néu vi
bat ctr Iy do gi dan dén viéc khong
qudc tich khi sinh thi ca nhan dé
sé mang quoc tich tai chinh quoc
gia ma minh sinh ra; (ii) cd nhan
mat quac tich sau khi sinh nén co
diéu kién dé c6 dugc mot qudc
tich méi."” Cong udc da quy dinh
huéng giai quyét doi véi mot so
trvong hop nhu quoc tich cua
nhirng dira tré bi bo roi (Diéu 2);
qudc tich cua nhirng dira tre sinh
ra trén tau hodc may bay (Diéu
3). Cong udc 1961 ciing tim cach
giam thiéu kha nang mat quac tich
dan dén tinh trang khong quoc
tich lien quan dén nhirng van dé
nhu viéc két hon, ly hon hoac nhan
con nuoi (Diéu 5 va Diéu 6). Hay

"9 Luat Trée em 2016, Diéu 36; Thu Hurrong, ‘Nguyén tac qudc tich theo phap luédt Viét Nam' Tap chi toa dn nhan déan (29/11/2020) <https://bitly.com.vn/

cm8mab> truy cap ngay 29/11/2020

"' Phurong Mai, ‘Thao g& kho khén cho tinh trang khéng qudc tich @ tré em’ Bao Phap ludt (30/10/2019) <https://bitly.com.vn/8g3fbi> truy cap ngay

24/11/2020

"2 Vii Phurgng, ‘Nhirng ngudi khong co qudc tich song tai Viét Nam 1a nhur thé nao? Bado Thanh nién (07/6/2017) <https:/bit.ly/3ohAAxl> truy cap ngay

12/3/2020

'3 Uu Dam, ‘Nhirng ngudi khong qudc tich’ Bdo Lao ddng (26/10/2015) <https://bitly.com.vn/pgptex> truy cap ngay 24/11/2020
'® Hoang Anh, ‘Can cham dit finh trang di cu tu do va két hon khong gia tha' (19/9/2017) Bao Bién phong <https:/bitly.com.vn/81rcce> truy cap ngay

12/7/2020

'S Nhu Pha, ‘Tam sy rét nrdc mat cua ngan Viét kiéu khdng qudc tich’ Bao Dan Tri (18/08/2016) <https://bitly.com.vn/6t4780> truy cap ngay 12/11/2020
6 Do Huyén, 'Hoi thao vé ngudi khong qudc tich: Chinh pha cén quy dinh théng thodng hon' Bdo Cdng Iy (10/12/2014) <https://bitly.com.vn/313gnf>

truy cap ngay 26/11/2020

7 Cong wdc vé Vi thé ngudi khong quoc tich 1954

'8 United Nations, Treaty series <https://bitly.com.vn/27yhvj> truy cap ngay 26/11/2020
® Guy S. Goodwin-Gill, ‘Convention on the reduction of statelessness’ (All Souls College, Oxford) <https://legal.un.org/avl/pdf/ha/crs/crs_e.pdf> truy

cap ngay 12/11/2020
56 | Practice Makes Perfect

https://tieulun.hopto.org



Diéu 10 quy dinh r6 rang rang moi
hiép udc gitra cac quoc gia thanh
vién vé chuyén giao lanh thé bao
gom céac diéu khoan dugc thiét ké
“dé dam bao rang khong ai sé tro
thanh nguai khong qudc tich do
chuyén giao gilra cac nudc”.

bé dam bao moi nguoi déu co
quac tich, Cao uy Lién hgp qudc vé
ngudi ti nan (UNHCR) rat chi trong
thic day viéc gia nhap Cong udc
1961, dong thoi dua ra loi khuyén
mang tinh chuyén mon vé viéc thuc
thi Cong wéc 1961 va cdc quyén
con ngudi co ban.?® Tuy nhién van
ton tai tro ngai la Cong wéc 1961
chi hudng dén viéc giam thiéu toi
da tinh trang khong qudc tich bang
cach giip nhirng nguoi khong
quoc tich duoc cap tinh trang cu
trd hop phap tuong tu nhu ngudi
ti nan, cho phép ho sir dung nhirng
quyén co ban nhung chua cé
nhirng phuong an giai quyét nham
nang cao vi thé va quyén lgi cua
nguoi khong quac tich. Day laly do
tai sao UNHCR ciing cam két thic
day ca viéc gia nhap Cong udc vé
Vi thé cua nguoi khong quoc tich
1954, dam bao cho nhirng nguoi
khong quoc tich co su tro gitp vé
mot s6 quyén va lgi ich nhu: vé
hanh chinh, su tu do di lai va gidy
chirng minh ca nhan.?

Tom lai, Cong udc vé Giam thiéu
tinh trang khong qudc tich nam
1961 da bo sung cho Cong udc vé
Vi thé cua nguoi khéng quoc tich
1954 vé tinh trang khong quac tich
va dong thai cling la két qua cua
gan mot thap ky dam phan qudc
té dé dua ra nhirng giai phap hiéu
qua xu ly van dé nay. Dé giai quyét
van dé khong qudc tich dén nam
2024, Cao uy dang no luc khuyén
khich cédc qudc gia gia nhap ca
hai cong udc khong quéc tich dé
giam thiéu tdi da tinh trang nay.?
Viét Nam ciing khong phai ngoai

|, viec gia nhap Cong udc 1961 sé
co nhiéu lgi ich khong chi cho moi
cong dan Viét Nam ma con cho ca
lgi ich cla ca quoc gia.

3. Loi ich cua Viet Nam khi gia
nhap Cong udc vé Giam thieu tinh
trang khong quoc tich nam 1961

Vi boi canh Viét Nam hién
dang la mot trong s6 nhirng quoc
gia gdp nhiéu van dé liéen quan
dén tinh trang khong quoc tich
thi viéc gia nhap Cong udc 1961
dugc xem la mot giai phdp céan
dugc nghiém tic can nhac. Viét
Nam khi gia nhap Cong udc 1961
khong chi gop phan giai quyét van
dé cho nhirng cé nhan khong quac
tich ma con dat duoc nhirng lgi ich
mang tinh quoc gia.

Thir nhat, gia nhap Cong udc
1961 tao diéu kién dé Viét Nam
tién hanh kiém tra, stra doi va hoan
thién hé thong phap luat vé quéc
tich, la co so dé bao vé nhiing
ngudi gap van dée vé khong quoc
tich tai Viet Nam - nhitng ca nhan
dé ton thuong vé mat phap Iy khi
khong c6 nhirng quyén cong dan
co ban cling nhu khong dugc quoc
gia nao bao ho. Sau khi Viét Nam
gia nhap, thong qua cac quy tac
nham han ché tinh trang khong
qudc tich cua Cong udc 1961 sé la
diéu kién thuan lgi dé nhirng nguoi
khong quoc tich dé dang tiép céan
cac quy trinh phap ly dé nhap tich,
tr d6 dugc dam bao cac quyén
con ngudi, quyén dan su co ban dé
ca nhan co kha nang thuc hién céac
quyén va nghia vu ctia minh ddi véi
quoc gia theo quy dinh cia phap
luat Viet Nam.

Chang han, déi véi van dé cap
qudc tich khi sinh, ngoai cédc quy
dinh tai Diéu 1 cua Cong udc 1961
twong doi dong nhat véi phap luat
hién hanh cua Viét Nam trong viéc
tw dong cap quoc tich Viét Nam

cho tré cé cha me, c6 cha hoéc
me |a cong dan Viét Nam; tre so
sinh bi bo roi, tré em dugc tim thay
trén |anh thé Viét Nam; tré em sinh
ra trén |anh tho Viét Nam co cha,
me la ngudi khong qudc tich theo
cac Diéu 16, Diéu 17, Diéu 18, Diéu
19 cua Luat Quadc tich Viét Nam,
Cong udc 1961 con quy dinh thém
quyén xin cap qudc tich cia mot
nguoi sinh ra trén lanh tho cua
mot qudc gia bang cach nop don.
Cu thé, khi don dugc ndp cho co
quan co tham quyén, quoc gia co
thé thuc hién cap qudc tich theo
Diéu 1 cua Cong wdc 1961 tuan
theo mot hodc nhiéu diéu kién vé
khoang thai gian an dinh dé duong
su ngp don xin cap quoc tich (bat
dau khong mudn hon nam 18 tudi
va két thic khong sém hon nam 21
tudi tuy vao quy dinh trong phép
luat cia moi quoc gia ky két), vé
thoi gian thuong trd trén lanh tho
cua qudc gia do,... va cac diéu
kién khac.2 Quy dinh bd sung nay
hoan toan co thé gitp Viét Nam
giai quyét van dé cia mot bo phan
nguoi khong quoc tich dang roi
vao hoan canh néu trén.

Thur hai, viéc gia nhap Cong udc
1961 sé gitp Viét Nam mo cura
don mot nguon nhan luc phong
phu, dac biét la nqudi Viét tro vé
tlr nudc ngoai, nqudi ngoai qudc
c6 nang luc, pham chat t6t c6 nhu
cau sinh song, hoc tap va lam viéc
lau dai, on dinh tai Viét Nam, mong
muon xin duge nhap quoc tich Viét
Nam trong trudng hop da dap tng
du céc diéu kién dugc quy dinh cu
thé theo luat phap, tao thém nguon
luc tot dé phat trien kinh té, xa hoi
qudc gia.

Thirba, gianhap Cong udc 1961
la co hoi tot dé Viéet Nam cung mot
s0 nudc trén thé gidgi chia sé kho
khan, kinh nghiém trong viéc giai
quyét van dé khong qudc tich, tim

2 ‘Introductory note to Convention on the reduction of statelessness’, Office of the United Mations High Commissioner for Refugees UNHCR <https://

bitly.com.vn/v9zlnu>

21 Cong wdc vé Vi thé cua ngudi khong quoc tich 1954 Diéu 25, Diéu 26, Diéu 27
Z ‘Introductory note to Convention on the reduction of statelessness’, Office of the United Nations High Commissioner for Refugees UNHCR 4, 5
<https://bitly.com.vn/hkia2 (> truy cap ngay 13/11/2020

3 Céng wdc vé Giam thigu tinh trang khong qudc tich 1961, Digu 1(2)
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dugc tiéng noi chung trong phuong
hudng giadi quyét cac truong hop
thuoc dién quoc tich lién quan
dén nhiéu qudc gia. Chang han,
Viét Nam va cac nudc lang giéng
khi tham gia Cong udc 1961 co
thé tdng cuong su chu dong xac
minh, giai quyét van dé quoc tich
cho nhitng nguoi cé hoan canh
dac biét nhu nguai di cu tu do tur
Lao, Trung Quoc, nhitng Viét kiéu
trg vé tir Campuchia bi mat giay to
tuy than,...

Thir tu, viec chu dong xac minh,
cap quodc tich nham dam bao muc
tieu cua Cong udc 1961 sé gop
phan dam bao van dé an sinh xa
hoi va an ninh qudc gia, gitp nha
nuéc cd du quyén han va trach
nhiém dé quan ly cac ca nhan la
nguoi khong quoc tich nhu nhimng
cong dan cua dat nuée minh. Hién
nay Viét Nam dang gap van dé Ion
voi bo phan nguoi dan khong quoc
tich tir mot so nudc lang giéng nhu
Lao, Trung Qudc, Campuchia di cu
tr do sang Viét Nam khién van dé
dan cu cua khu vuc bién gidi rat
phtrc tap. Hau hét cac doi tuong
nay déu co cudc song kho khan vé
kinh té, trinh do dan tri thap, khong
c6 bat cir gidy to nao dé lam cadn
ct xac dinh nhan than; quan niém
vé hon nhan con don gian, nang vé
phong tuc, tap quan, con sinh ra
ciing khong dang ky khai sinh.*
Chinh boi phan Ién |a nguoi khong
quoc tich nén bo phén nguoi dan
do khong nhan duoc su bao ho
dong thoi khong chiu su quy dinh
boi phép luat cua bat ky qudc gia
nao dan dén khi xay ra sai pham
rat kho dé cac co quan chirc nang
c6 du tham quyén xur Iy va truy ctu
trach nhiém phap ly. Néu Viét Nam
gia nhap Cong udc 1961, dé dam
bao hoan thanh céc nghia vu cla
nudc tham gia, Viét Nam sé no luc
tién hanh xdy dung doi ngii chiu
trach nhiém riéng biét vé giai quyét

van dé quac tich, tao diéu kién dé
cac co quan chuc nang thuoc cac
ban nganh phdi hgp diéu tra sau,
rong, giai quyét kip thoi va hiéu
qua, dam bao dugc an sinh xa hoi
cho mot bo phan ngudi dan dang
sinh song trén lanh tho Viét Nam
tr do qilr gin an ninh trat tu, dac
biét Ia khu vuc bién gidi nhu da
néeu.

R6 rang, viéc gia nhdap Cong udc
vé Giam thiéu tinh trang khong
qudc tich nam 1961 c6 thé dem
dén nhiéu lgi ich thiét thuc cho
Viét Nam, |a giai phdp cho nhiéu
van dé lién quan dén quoc tich ma
Viét Nam can xem xét, danh gia cu
thé va som dua ra quyét dinh.

4. Thach thirc doi voi Viet Nam
khi gia nhap Cong wéc ve Giam
thiéu tinh trang khong quoc tich
nam 1961

Bén canh nhirng lgi ich dat
duogc, viec gia nhap Cong udc
1961 ciing mang dén nhiéu thach
thirc doi vai Viet Nam.

Thi nhat, hién nay phap luat
Viét Nam van ton tai mot s6 quy
dinh phap ly chua minh bach, chua
dam bao tinh kha thi nham dap
trng nhu cau thuc tién, dong thoi
van ton tai cdc diém chua tuong
thich vdi cac quy dinh cia Cong
wée 1961 nhu quy dinh vé do tudi,
vé viéc trao quoc tich trong mot
s truong hop..2° Chang han, theo
piéu 22 Luat Quoc tich 2008 thi
ngudi khong qudc tich khong co
day du céc giay to vé nhan than,
nhung da cu tri on dinh trén lanh
tho Viét Nam tir 20 ndm trg lén
thi dugc nhap quoc tich Viét Nam
theo trinh tu, thu tuc va ho so do
Chinh pht quy dinh. Tuy nhién,
thuc tién van con hang chuc ngan
nguoi khong quoc tich chua du
diéu kién gia nhap quoc tich Viét
Nam do thoi gian cu trd dudi 20
nam.? Di cung voi do, nhu da

néu phia trén, Cong udc 1961 co
bo sung quyén dugc nop don xin
cap quoc tich va co quy dinh ro vé
khoang thai gian an dinh dé duong
su nop don la bat dau khong muon
hon nam 18 tudi. Thé nhung quy
dinh phai “cu tri on dinh trén lanh
thd Viét Nam tir 20 nam trg lén”
nay da tao ra su chénh léch vé thoi
gian xin nhap quadc tich. Day la mot
diém Viét Nam can luu y dé duara
phuong hudng diéu chinh quy dinh
phu hgp khi quyét dinh gia nhap
Cong udc 1961.

Bén canh do, phap ludt moi
qudc gia co quy dinh vé nhap quoc
tich khac nhau, phu hgp vai hoan
canh riéng cua quoc gia do. Vi du
truong hop mot so ca nhan la Viét
kie(u mong mudén mang hai quoc
tich, mot qudc tich cua nudc so tai
dé dugc hudng céc ché dg phiic
loi xa hoi, mot qudc tich Viét Nam
dé co moi lién hé nhat dinh vai qué
huong. Tuy nhién khong phai bat
clr quéc gia nao cling san sang
chap nhan diéu nay. Chang han,
ddi vGi cac qudc gia theo nguyén
tac mot quoc tich nhu Trung Qudc,
Han Quoc, ngudi xin nhdp qudc
tich cac nudc nay phai tir bo quoc
tich ci. Chinh tir yéu cau nay nén
nhiéu nguai Viét qua mai gidi sang
Trung Quoc, Han Qudc lam viéc,
két hon da phai tir bo quoc tich
cua minh. Nhiéu trudng hgp vi bi
lira dao, khong dugc nhap tich tai
quoc gia mai da roi vao tinh trang
khong quoc tich. Nhung doi voi
cdc nudc theo nguyén tac hai hay
nhieu quéc tich, dién hinh 12 Uc,
cong dan co quyén gilr hai quadc
tich trong truong hop két hon.?
Mot khi da gia nhap Cong udc
1961, qudc gia thanh vién budc
phai no luc dé dap rng dugc yéu
cau giai quyét nhirng van dé phirc
tap tuong tu. Trong khi phap luat
Viét Nam van dang trong tién trinh
thuc hién, stra doi va bo sung dé

2 “Thure trang quoc tich cua nguai Viét Nam dinh cu @ nudc ngoai’ Thong tin phap luat dan su (01/08/2009) <https:/bitlyv.com.vn/uzheb2> truy cap

ngay 29/11/2020

% Phuong Mai, ‘Bay manh giai quy@t tinh trang khong quoc tich’ Bao Phap luat (18/10/2019) <https:/bitly.com.vn/qgoe64j> truy cap ngay 12/11/2020

“ Tldd, n6

77 "Mat sd van dé chung vé qudc tich’ Thing tin phap luat dan sur (01/08/2009) <https://bit.ly/3lkwDTI> truy cap ngay 29/11/2020
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hoan thién thi viéc xay dung tinh
trong thich véi cac quy dinh tir
Cong udc 1961 la mot thach thic
khong nho.

Thir hai, cong tac thong ke vé
nguoi khong quéc tich chura dugc
trién khai va gidm sat thuc hién
mot cach toan dién, dan dén tinh
trang thong ké chua dugc chinh
xac, bao quat sé gay kho khan
trong viéc bao cdo vdi Uy ban diéu
hanh Cong udc cua Lién hop qudc.
Diéu nay xuat phat tir thuc té kho
giai quyét khi hau hét cac truong
hgp chua dugc giai quyét quoc
tich, ho tich tai cac dia phuong
c6 khu vuc bién gidi 1a do cac ho
dan nay khong cé cho ¢ on dinh,
thuong xuyén di chuyén di nhiéu
noi khac nhau & céc dia phuong
lién ké. Trong khi do, trinh do van
héa, hiéu biét phap luat ctia nhirng
dan tai khu vuc bién gidi con thap
nén anh huong nhiéu dén viéc ké
khai, tha tuc ddng ky.?® Do do, viéc
trinh bay thuc trang cu thé, so liéu
trong cac van ban phap ly khi xin
gia nhap, bdo cdo tién do, hiéu qua
xtr Iy sau khi da gia nhap Céng uéc
1961 la mot yéu cau dat ra thu
thach I6n doi vai Viet Nam.2

Tht ba, viec gia nhap Cong udc
1961 ciing mang dén nhirng ri ro,
nhirng van dé kho giai quyét trong
mot sO truong hop dac biét. Mot
vi du o Anh - qudc gia da gia nhap
Cong udc nay tir nam 1966%: Vao
nam 2019, mot céng dan nudc nay
la Shamima Begum tirng |a phan
tir cua To chire Nha nudc Hoi gido
tr xung IS xin dugc quay tro lai
Anh sau khi td chirc bi danh bai.
Yéu cau do cua co da bi bac bo,
Bo NOi vu Anh chinh thirc thong
bao “Quyét dinh tudc quoc tich
Anh cua co da dugc ban hanh”.

Hanh dong nay duge dong dao du
ludn nudc Anh Ung ho, nhat la khi
Shamima tuyén bd khong hoi han
khi gia nhap to chirc IS, tra thanh
hiém hoa tiém an. Tuy nhién, vai
ngay sau thong bao, nudc Anh
da phai hoan lai dé xem xét quyét
dinh cua minh, boi Shamima chi
mang mot quoc tich Anh va kho co
thé xin nhap quoc tich 0 mot quoc
gia khac sau khi bi Anh tudc quoc
tich.®" Diéu nay bién quy dinh trong
Cong udc 1961 trd thanh rao can
khién Anh khong du quyén tudc
qudc tich cua Shamima. Bai Cong
udc quy dinh: “Bén ky két sé khong
tudc quoc tich cua mot ngudi néu
viéc tude qudc tich sé lam nquai
do khong quoc tich"2, kem theo
do la ba ngoai |é@ ma quy dinh nay
sé khong phai ap dung vai truong
hop: nguoi nhap tich, ngudi sinh
ra ngoai lanh tho, nqudi cé quoc
tich do lira doi. Khong mot ngoai
lé nao trong ba ngoai |é da néu du
strc |am co so dé Anh thuc hién
twdc quoc tich doi voi Shamima
bai quoc tich clia ¢6 duge nhap ty
dong khi Shamima sinh ra tai Anh.
RG rang, do la mot tinh hudng kho
giai quyét ma mot quoc gia sau khi
gia nhap da gap phai va chiu su chi
phdi manh mé bai Cong udc 1961.
Tlr cau chuyén cta nudc Anh, co
thé nhan thay, bat ky qudc gia nao
khi tham gia Cong udc 1961 néu
gdp cac van deé chinh tri, kinh té,
xa hoi trong nudc co lién quan chat
ché dén van dé quoc tich sé phai
can nhac va giai quyét nhiéu rac roi
hon baoi phai chiu thém nhiéu rang
budc vé mat phap ly xuat phat tir
yéu cau moi qudc gia khi da tham
gia ky két Cong u6c 1961 phai tuan
thu triét dé cac nghia vu da duoc
quy dinh. Viét Nam ciing sé khong

la ngoai lé. Viéc gia nhap Cong udc
1961 c6 thé gay nén su phirc tap
trong viéc tudc bo quodc tich cua
mot cd nhan, ngay ca khi ca nhan
do gay nguy hiém dén van dé an
ninh quoc gia. Dac biét trong tinh
hinh hién nay van con ton tai cac
phan tir phan dong luén am tham
chong dai chinh quyén, khong diéu
gi c6 thé dam bao mot cau chuyén
tuong tu & Anh sé khong xay ra voi
Viét Nam. Va khi ay, van dé qudc
tich kéo theo hang loat nhirng van
dé khac cua quoc gia budc Nha
nudc phai dua ra nhirng cach xur ly
va nhirng su lua chon khé khan ma
thuc té la dén nay nudc Anh van
that su chua c6 cau tra |6i cho van
dé cua minh.

Do vay, Viét Nam can phai can
nhac kj cdc thach thirc trurde khi
gia nhap Cong udc vé Giam thiéu
tinh trang khong qudc tich ndm
1961. Mat khi quyét dinh tham gia,
can phai c6 nhirng hanh dong cap
thiét dé giai quyét nhirng vudng
mac tuong tv nhu da néu.

5. Két luan

Trong xu thé hoi nhap toan cau,
viéc gia nhdp cac Cong udc quoc
té mang lai nhiéu co hdi phat trién
cho quoc gia, song di kém la cac
thach thirc can dugc giai quyét toi
wu. Theo Cao uy Lién hgp qudc vé
nguoi ti nan, van dé khong quoc
tich hoan toan co thé duogc giai
quyét. Dac biét, khong gidng céc
van dé khac ma cdc qudc gia ngay
nay dang phai doi mat, tinh trang
khong quoc tich c6 thé dugc giai
quyét tirc thoi ngay trong chinh
giai doan hién tai.*

Tur nhirng phan tich trén, nhom
tdc gia nhan thay tinh cap bach
cua viéc giai quyét tinh trang khong

% ‘Bap dam quyén cua ngudi khong qudc tich trong hé thang phap luat Viét Nam’ Bao dién tu Dang Cdng san Vit Nam (08/12/2014) <https:/hitly.com,

vn/6v7ad3> truy cap ngay 12/11/2020

% Thu Huong, ‘Nguyén tac quéc tich theo phap luat Viét Nam' Tap chi Toa dn nhan dén (27/08/2020) <https://bitly.com.vn/cn5blg> truy cép ngay

12/11/2020

¥ Megan Specia, “ISIS Cases Raise a Question: What Does It Mean to Be Stateless? The New York Times (22/02/2019) <https:/bitly.com.vn/zIx8d7>

truy cap ngay 20/12/2020

' Tran.H.D.Minh, Visao Anh churathé twrdc quoc tich ciia Shamima Begum? Luat phdp quacté(10/03/2019) <hitps://iuscogens-vie.org/2019/03/10/122/>

truy cap ngay 12/11/2020

3 Cong wdc vé Giam thiéu finh trang khong qudc tich 1961, Diéu 8(1)
B “¥oa bo tinh trang khong cé qudc tich trong vong 10 ndm tdi’ Bao dién tir Dang Cong san Viét Nam (05/11/2014) <https:/bitly.com.vn/vijkedw> truy

cap 12/11/2020
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quac tich tai Viét Nam hién nay, déng thoi xem viéc gia
nhap Cong udc vé Giam thiéu tinh trang khong qudc
tich 1961 la mot phuong an tai wu dé giai quyét van
dé nay. Qua nghién ctru, nhém téc gia thay rang mac
du Luat Quac tich Viét Nam da cé mat sé quy dinh,
hudng dan nham giai quyét tinh trang khong quac tich
nhung chua triét dé. Cung véi dé |a su gidm sét, quan
Iy ctia chinh quyén van chua bao quét dugc tinh trang
nhitng nguoi khdng quac tich dan dén viéc giai quyét
hién van nam trong pham vi dién tich rat nho trén lanh
tho Viét Nam va so lrgng da dugc giai quyét van con
han ché. Cac thu tuc va quy dinh phap Iy con phic tap,
ruom ra; nhiéu ton dong, vudng mac van chua dugc
thdo g&. Dong thoi chua cé6 mot co quan chirc nédng
chuyén trach dam nhiém tiép nhan va giai quyét van
dé cho nhirng nguoi khong quac tich. Do vy Viét Nam
quyét dinh tham gia Cong udc 1961 sé la co hoi lon dé
tirng budce tién hanh cai thién nhitng han ché néu trén.
Bén canh do, xét & mat co ban, cac quy dinh trong diéu
luat vé van dé quoc tich cua Viét Nam hién phan nao
da cd su tuong dong vdi Cong udc 1961. Dé chuan bi
tot cho viéc gia nhap Cong udc 1961, Viét Nam can bat
tay vao thanh lap co quan chirc nang chuyén trach, tién
hanh diéu tra, thong ké va tong hop tinh trang nguoi
khong qudc tich két hgp vai ra soét, stra doi cac diéu
luat vé quadc tich.

Tom lai, viéc gia nhap Cong udc vé Giam thiéu tinh
trang khong quoc tich ndm 1961 céan dugc cac co quan
nha nudc co tham quyén nhanh chong can nhac hodc
som c6 nhitng bién phap phi hgp khi quyét dinh khang
tham gia trong van deé giai quyét tinh trang khéng quac
tich hién nay tai Viét Nam nham mang lai lgi ich cao
nhat cho mai ca nhan va ca qudc gia.

DANH MUC TAI LIEU THAM KHAO

Van ban phap luat

1. Cong udc vé Giam thiéu tinh trang khong qudc tich
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2. Cong udc vé Vi thé cua ngudi khong qudc tich 1954

3. Luat Quoc tich Viet Nam 2008

4. Luat Nhap canh, xuat canh, qua canh, cu trd cua
nguadi nwdc ngoai tai Viet Nam 2014

5. Luat Tre em 2016
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Nhan vat & Su kien

RUTH BADER GINSBURG VA LUAT HON NHAN DONG GIO!

Téng Hoang Thanh An ( K20502C),

Sinh vién Truong Dai hoc Kinh té - Luat, PHQG Tp.HCM

Trude xu hudng hop phap héa hén nhan dong gidi khap toan cau, Toa dn T6i cao Hoa Ky ciing da cé nhitng
hanh déng tich cuc nham thira nhan va ho tro quyén két hon cua cong dong LGBT. Trén chang dudng day gian
nan va thang tram dé di dén phan quyét mang tinh lich st gan lién voi su ra doi cua Luat Hon nhan Déng gidi,
cong dan Hoa Ky van luén ghi nho va dé cao dong gdp Ion lao cua nir Tham phan Toa an T6i cao tai ba - Ruth
Bader Ginsburg. Khong nhirng Ia mot nha cam quyén dau tranh hét minh vi cong Iy nude My, ba con la mét nguoi
phu ni tién phong vai su kién dinh bén bi trong viéc thiét Iap va bao vé Luat Hén nhan Dong gicdi o khap 50 bang

trén lanh thé Hoa Ky.

1. Ruth Bader Ginsburg - Doa
hong gai ctia nén tu phap nudc My

Ruth Bader Ginsburg, sinh ngay
15/3/1933 tai Brooklyn, New York
trong mot gia dinh nhap cu thudc
tang I6p trung luu goc Nga - Do Thai.

Ruth Bader Ginsburg

La mot tam guong sang vé nghi
le song vuot 1én s phan véi khat
vong thay doi nghich canh, ba xuat
sac nhan dugc bang ctr nhan tai
Dai hoc Cornell véi suat hoc bong
toan phan, t6t nghiép dong hang
nhat tai truong Luat Columbia va |3
mot trong so it phu nir hoc chuyén
nganh Luét tai Harvard lic bay gio.
Dudi thai tong thong Bill Clinton,

ba dugc bo nhiém vao Toa an Toi
cao My vao ndm 1933 va trd thanh
mot nir tham phan tai ba vdi nhiing
dong gop Ion lao cho nén tu phap
Hoa Ky. Trudc do, ba tirng la gido
su tai truong Luat Rutgers, la mot
tha linh gioi cia bo phéan phép ly
trong Du an Quyén Phu Nir tai Lién
doan Tu do Dan su My va dugc bd
nhiém vao Toa an Quan Columbia
va Toa Phic thdm Lién bang. La
mot déa hong sac huong ven toan
cua nén tu phap Hoa Ky - loai hoa
cO muodn gai nhon nhung lai luon
toa sac du trong diéu kién khac
nghiét nhat, Ruth Bader Ginsburg
ludn no luc hét minh khi doi mat
vai nhirng cam bay, thir thach trong
cudc song thuong nhat. Khi mang
thai con dau long, ba tirng bj gidng
chirc tai Van phong An sinh Xa
hoi véi ly do xuat phat tir van nan
phan biét dai xt& v6i phu nir cong
so mang thai ¢ thap nién 50 cua
thé ky trude. Khi do, cac cha su
dung lao dong ¢ nhirng doanh ng-
hiép My c6 xu huéng tir chdi thang
chirc hoac tang luang cho thai phy,
va day tirng |a van dé gay tranh cai
|én trong x& hoi. Diéu nay da khién
Ginsburg che gidu hoan toan lan
mang thai thir hai ctia minh." Khong
nhitng vay, du tot nghiép thudc

nhom c6 thanh tich cao nhat ldp,
ba tirng gap kho khan trong khi tim
viéc |am. Chinh vi xuat than la phu
nir, da c6 con va goc géac Do Thai,
nén cac cong ty luat tai thanh pho
New York da chan chir trong viéc
tuyén dung ba so véi nhirng trng cur
vien nam khac. Song, nhirng kho
khan, gian nan lic ay lai la dong luc
quy bau thoi thic Ruth Bader Gins-
burg thuc hién udc mo cua minh,
xuat sac tro thanh mét nir tham
phan tai ba va dugc moi ngudi tin
yéeu, quy trong.

VGi vai tro la mot vi Tham phan
Toi cao Hoa Ky theo khuynh huéng
chu nghia tu do, Ginsburg da thay
doi khong it dinh kién vé nir quyén,
quyén binh dang gidi va dé xuat
nhirng phan quyét mang tinh quyét
dinh cho nén tu phdp nudc MY.
Trude hét, mot trong nhitng dau
moc tién phong cla ba tai Toa an
Toi cao Hoa Ky la hanh dong Ién an
chinh sach chi nhan nam qidi lam
viéc tai Vien quan su Virginia. Ba
cuong quyét phan dai nhimg o
dam tiéu va nghi ngo vé thuc luc
cua nif gidi, ké ca nhirng suy nghi
tiéu cuc, co hu vé gidi tinh thir ba
trong xa hoi. Ruth Bader Ginsburg
da khang dinh rang, khéng cé bat
ctr diéu luat hay chinh sach nao cé

" Hoang Mam, M';r Nhirc nhﬂl ’[lnh trang phan hlet dnl X ngu‘m mang bau’ Bdo dién fir Phap luat Viét Nam baophapluat.vn (2018) <https://baophapluat.
- - -422391 himl> truy cap ngay 12/12/2020
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thé ngan can phu nir tham gia va
cong hién xa hoi dua trén thuc luc
cia minh.2 Ngoai ra, ba con tng ho
va bao vé hon nhan dong tinh, bo
phiéu loai bo lénh cdm dong tinh
luyén &i trén nude My va dem lai
strc anh huang I6n lao cho cudc
song cua gigi dong tinh. Vi thé,
ba tirng dugc nudc My vi von nhu
mot biéu tugng cua can can cong
ly va quyén binh dang con ngudi,
la nir anh hung dam nghit, dam lam
doi vai cong dong LGBT. Vao nam
2013, Ruth Bader Ginsburg da trg
thanh hién tugng dang dugc ton
vinh va hoc hoi vdi tir khod “Notori-
ous RBG" thinh hanh trén cac trang
mang xa hoi va dugc dat lam tén
mat quyén tiéu st ban chay cua
New York Times.? Dong tac gia cua
cudn sach nay - Irin Carmon - tirng
boc bach: “Ngay ca khi da 85 tudi,
ba ay van bam tru véi cam két vé
cong bang va binh dang. Chidng
ta khong cé nhiéu cd nhan nhu
ba ay".# Chinh tir su tdm huyét vai
nghé ciing nhirng céng hién tich
cuc, Ruth Bader Ginsburg da khién
cho phan I6n cang dan Hoa Ky yéu
mén, né phuc va kinh trong cho dén
tan bay gio.

Khong nhu nhiing vi tri cap cao
khéac trong bod may chinh quyén, cac
tham phan Toa &n Toi cao Hoa Ky
s@ hiru nhiém ky tron doi va ho co
thé lra chon nghi huu & bat ky thoi
diém nao.® Trudc loi kéu goi nghi
huu khi dang phai diéu tri vdi can
bénh ung thu ac tinh vao lan sinh
nhat thi 80, cling nhu ky niém 20
nam ngoi trén bang ghé cua Toa an

Toi cao, Ruth Bader Ginsburg da
tuyén bo chac nich : “Nhu t6i van
thuong hay noi, toi van sé la mot
thanh vién ctia Toa an Toi cao mién
|a t6i co thé hoan thanh cong viéc
mot cach tron ven. Va hiéen tai toi
van hoan toan co thé lam diéu dg".®
Phai chdng chinh vi thé, Ginsburg
lubn dugc xem la hinh mau tinh
nir dién hinh ma biét bao thé hé tre
tudi hudng t6i - mot nguoi phu nir
hién dai, ly tri va manh mé. Qua do,
ba con khang dinh su cdng hién hét
minh cho nhirng dam mé, ap u cua
ban than va cho nén tu phap cla
Hoa Ky. Khi ba Sandra Day O'Con-
nor - mot nir thdm phan khac nghi
huu vao thang 1-2006, Ruth Bader
Ginsburg da cho rang nhitng ndm
thang lam tham phan nir duy nhat
trong Toa an Toi cao |a “khoang
thoi gian t6i té nhat”, khi “hinh anh
budc vao phong xu 4n |a tdm ngudi
dan ong, c ngudi nhat dinh, va sau
do la ngudi phu nit nho bé nay ngoi
o mot bén. D6 khong phai 1a mot
hinh anh to6t dé cong ching nhin
thay” - ba ndi. Theo sau do, Gins-
burg da luon dé cao va gieo niém
tin vao nit quyén trong xa hoi. Tir
khi bat dau lam viéc va sinh song
cho dén khi ba ra di mai mai, Gins-
burg van hang mong wuéc thuc luc
cua phu nir duge cong nhan, cén
can cong ly sé trng ngay hudng
dén binh dang gidi trong nhip song
cua toan nhan loai.

Vao ngay 18/09/2020, Ruth
Bader Ginsburg qua doi o tuoi 87
tai nha riéng ¢ thi do Washington
do bién ching cla ung thu tuyén

tuy di can. Ba da gilr ding 16i hira
v@i toan cong dan My va thuc hien
dugc nguyén vong ca dai cia minh,
cong hién hét stc trén chiéc ghé
tham phan cho dén khi mat di. Sau
thong bdo cua Toa an Tai cao My,
Chanh an John Roberts da luyén
tiéc bay to: “Quac gia cua ching ta
da mat di mot luat gia co tam voc
lich sur. Ching t6i da mat di mot
dong nghiép dang tin cdy."” Va hon
hét, khoang trong ma ba Ginsburg
dé lai la niem dau thuong, mat mat
cua biét bao cong dan Hoa Ky, dac
biét 1a véi phu nir va ngudi dong
gidi. Co lg, sé khong ai quen dugc
hinh bong cta ngudi phu nir day
nhiét huyét, ca tinh ngay nao da
tirng di tién phong ma duong, nod
lre hét minh vi muu cau hanh phic
clia moi ca nhan trude khi roi xa
chiéc ghé tham phan cta minh.

2. Luat Hon nhan Dong gidi

Hon nhan dong giéi hay hon
nhan dong tinh |a cudéc hon nhan
gitra hai cd thé c6 cling gidi tinh
sinh hoc.? Hién nay, hon nhan dong
gidi van con la van dé nhay cam va
gdy ra khong it tranh cédi ¢ nhiéu
noi trén thé gidi. Song, xu hudng
ung ho gidi tinh thir ba dang ngay
mot tang thém qua tirng nam.® Do
do, viec cham dat ky thi doi vdi
hon nhan dong gidi ciing 1a mot
bai todn tuy nan giai nhung lai vo
cung thiét thuc doi véi toan nhan
loai. Vao thdang 6/2011, Hdi dong
Nhan quyén cua Lién hiép quoc da
thong qua Nghi quyét khang dinh
rang: "Moi nguai déu c6 quyén binh
dang, bat ké thién huéng tinh duc

- Trung Pirc, ‘Nir tham phén - biéu tuong cta Toa an Toi cao My qua déi o tudi 87° bnews.vn (2020) <hitps://bnews.vn/nu-tham-phan-bieu-tuong-cua-toa-

i-o-tuoi-87/1701

I> truy cap ngay 23/11/2020

? Patrick Hyan, "RBG : How ‘Notorious’ Ruth Bader Ginsburg became a pop culture icon’ USA Today <https://www.usatoday.com/story/entertainment/
celebrities/2020/09/18/notorious-rbg-ruth-bader-ginsburg-became-pop-icon/5831840002/> truy cap ngay 15/12/2020

* Ha Linh, ‘Céu chuyén vé nir thdm phan Bader Ginsburg’ baobariavungtau.com.vn (2018) <http://www.baobariavungtau.com.vn/the-gioi/201811/cau-
chuyen-ve-nu-tham-phan-bader-ginsburg-824434/> truy cap ngay 30/11/2020

* Quodc Dat, 'Vi sao tham phan tdi cao My cd nhiém ky tron dai?’ vnexpress.net (2020) <

iron-doi-4174728 html> truy cap ngay 29/11/2020

® Sarah Todd, Ruth Bader Ginsburg was right to keep working until the end’ gz.com (2020) <https.//qz.com/work/1906067/rbg-never-retired-because-
she-knew-the-supreme-court-needed-her/> truy cap ngay 30/11/2020

7 Lauren Frias, ‘Chief Justice John Roberts mourns the loss of ‘cherished colleague’ Ruth Bader Ginsburg, describes her as a ‘tireless and resolute
champion of justice® businessinsider.com (2020) <https.//www.businessinsider.com/john-roberts-mourns-loss-of-cherished-colleague-ruth-bader-
ginsburg-2020-9> truy cap ngay 23/11/2020

® Joseph Chamie and Barry Mirkin, ‘Same-Sex Marriage: A New Social Phenomenon’ (2011) 3 Population and Development Review 529

® Thi Ngoan, ‘Hon nira triéu nguai co the cudi nham ngudi dong tinh' vnexpress.net (2014) <https://vnexpress.net/hon-nua-trieu-nguoi-co-the-cuoi-nham-
nguoi-dong-tinh-2963877 html> truy cap ngay 23/11/2020
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nhu thé nao."1? Vi thé, dua trén nhan
quyén va quyén binh dang trudc
phap luat, cdc qudc gia phat trién
ciing da binh thudng hoda cac quan
hé dong gidi. Dic biét 1a Hoa Ky,
noi hon nhan dong gidi hién nay da
duoc hop thic hoa khap 50 bang
trén |anh tho. Chinh tir nhirng dinh
huéng gido duc tich cuc dé moi
cé nhan co thé nhan ra gia tri dich
thuc ctia chinh minh va sy ma long,
cam thong tir gia dinh, cong dong
da khién quan diém xa hgi vé hon
nhan dong tinh ngay cang dugc du
luan quan tam va chap thuan.

Viec hgp phap héa hoén nhan
dong gidi ¢ Hoa Ky da mang lai
nhirng quyén lgi cu thé va day du
hon so vdi cac ché dinh “két hop
dan su” hay “séng chung nhu vg
chdong”. N6i mdt cach khac, chi
hon nhan madi mang lai lgi ich va
su bao vé mot cach tron ven cho
cédc cap doi dong tinh trong pham
vi toan lién bang.” Theo sd liéu ma
Van phong Ké todn Tong hop cua
Chinh phu Lién bang (GAQ) cung
cap vao nam 2014, tong cong cé
1138 quyén lgi phép ly dugc trao
cho cong dan Hoa Ky sau khi két
hon dong tinh dugc cong nhan.™
Trong dé, cac linh vuc dugc bao
vé bao gom lgi ich an sinh xa@ hai,
quyén lgi cta cyu chién binh, bao
hiém y &, trg cap y té, quyén tham
bénh, thué bat dong san, tiét kiém
huu tri, lrong huu, nghi phép cling
gia dinh va nhap cu. Hon hét, viéc
cong nhan hon nhan dong gidi da
g6p phan thay ddi tich cuc quyén va
loi ich hgp phdp cua cong dan Hoa
Ky, giip cho chat lugng cudc sdng
va dinh hudng phat trién kinh té - xa
hoi ngay cang on dinh va tién tién.

3. Dong gop cua Ruth Bader
Ginsburg trong viec thong qua Luat
Hon nhan Dong gidi tai My

Dudi thoi tong thong Obama,
trong khi hai thdm phan tdi cao
Roberts va Kennedy van dang can
nhac vé viéc liéu toa an co nén thay
doi nhirng tu tudng truyén thong
vé gidi tinh thir ba hay khong, ba
Ginsburg lai chac nich khang dinh:
“Hon nhan ngay nay khong cén phai
theo cac truyén thong ma thong
luat da dé ra hay phai dya vao bat
ky dan luat nao ca."" Nam trén tay
mot trong chin |& phiéu lap phap
quyén luc, Ruth Bader Ginsburg,
véi cuong vi |a mot nir Tham phén
Toi cao vi dai, da dung lap luan
thuyét phuc va kién quyét dé bao
vé hon nhan dong tinh va phan bién
lai nhitng y kién trdi chiéu khac.
Chinh vi thé, su nd luc trong viéc
dau tranh gianh quyén binh dang
cho cong dong LGBT cua ba la mot
trong nhirng niém hy vong lén lao
cla nguoi dong tinh lic bay gio.
Sau cung, vao ngay 26/05/2015,
Toa an Toi cao My tiép tuc dua ra
mot phan quyét lich sir vé viéc hop
phédp héa hon nhan dong gidi & 50
bang. Day la mot thang lgi co y
nghia khong kém phan quan trong
doi vai biét bao cdp doi dong tinh o
Hoa Ky noi riéng va trén ca thé gidi
ndi chung. Cé thé nhan thay, phén
quyét nay da anh hudng I6n dén hé
thong phap luat ¢ cac nudc dang
muon phat trién va tién xa hon dé
dam bao quyén va lgi ich clia moi
cong dan. D6 mot phan la nho vao
nhirng déng goép tich cuc va nhan
van cua “nguoi mo duong bat tor*
- Ruth Bader Ginsburg, lam nen mot
Hoa Ky ¢6 stic anh hudng sau rong

vGi hé gia tri tu tudng mdi me, hién
dai va dang hoc tap.

Vay hién nay, van dé hon nhan
dong gidi o Viet Nam dugc phap
luat quy dinh nhu thé nao? Co Ig,
chinh vi sy anh hudng tor hé tu
tuong, van hdéa va truyén thong
phuong Dong, hon nhan dong gidi
ting nam trong danh muc cam
két hon theo quy dinh cua Luat
Hon nhan va gia dinh ndm 2000 ¢
nudc ta.’s Tuy nhién, khi Luat Hon
nhan va gia dinh nam 2014 duoc
ap dung, két hon déng gidi khong
con thudc truong hop bi cam hay bi
xtr phat hanh chinh™ ma thay vao
do, diéu luat mai nay da quy dinh:
“Nha nudc khong thira nhan hoén
nhan giira nhirng ngudi cé cung
gidi tinh" (Diéu 8)." Diéu nay cho
thdy, phap luat Viét Nam da that
su' chuyén minh trude xu huéng két
hon dong gidi, khong nghiém cam,
dong thoi cling khong khuyén khich
hay truc tiép cho phép. C6 thé hiéu
rang, cac cap doi dong tinh gio day
van c6 thé to chirc dém cudi, van
dugc chung song véi nhau nhung
sé khong dugc thira nhan I3 vo
chong vé mat phap ly.

Loi két

Tém lai, trong bat ky thoi dai nao,
doi song xa hoi cua con nguai luon
co su da dang va khac biét nhat
dinh. Chinh vi thé, xu hudng gidi
tinh va su thé hién tinh cam mdi me
cua thé hé tré ngay cang dugc boc
16 rd nét va dé bat gap hon. Trude
su van dong va phat trién khong
nglrng cta nhan loai, viéc lién tuc
cap nhat va stra doi phap luat |a
tat yéu va thiét thue. Sy ra doi cua
Luat Hon nhan D6ng gidi & My la su

" Trwong Hong Quang, ‘Quyén két hon cua ngudi dong tinh' Tap chi Nghién ciu lap phap (2014) <http://lapphap.vn/Pages/tintuc/tinchitiet.

aspx?tintucid=207845> truy cap ngay 22/11/2020

" H6 Minh Thanh, "Hon nhan dnng tinh 0 Hoa Ky va nhtrng gm mu cho Viet Nam' Thnng tin phdp ludt Dan sy (2020) <https://thongtinphapluatdansu.edu.

> truy cap ngay 29/11/2020

2 Joshua J. Miller and l(ewn A F'ark ‘Same-Sex Marnage Laws and Demand for Mortgage Credit’ (2016)
* Dan Roberts, ‘Ruth Bader Ginsburg eviscerates same-sex marriage opponents in court’ The Guardian (2015) <https:/www.theguardian.com/us-
news/2015/apr/28/ruth-bader-ginsburg-gay-marriage-arguments-supreme-court> truy cap ngay 20/11/2020

™ Hai Son, ‘Ngudi mo dudng bat tr' nhandan.com.vn (2020) <https://nhandan.com.vn/nhan-vat_1/nguoi-mo-duong-bat-tu-618063/>, truy cip ngay

29/11/2020

'8 Luat Hon nhan va Gia dinh ndm 2000, Diéu 10(5)

'8 Nghi dinh 110/2013/ND-CP Quy dinh xtr phat vi pham hanh chinh trong linh vure ba trg tir phép, hanh chinh tur phap, hon nhan va gia dinh, thi hanh dn

dan su, pha san doanh nghiép, hop tac xa
"7 Luat Hon nhén va gia dinh ndm 2014, Diéu 8
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khich Ié to I6n vdi cdc quoc gia dang chuyén minh tién
tdi cong nhan ngudi dong tinh va hon nhan dong gidi.
Trong do, Ruth Bader Ginsburg da cé dong gop lén lao
trong viéc thong qua Dao luat mang tinh lich st nay. Vi
thé, du da vinh vién ra di, nir tham phan Toa &n t6i cao
Ruth Bader Ginsburg van mai |a biéu tugng cho cong
ly va binh dang gidi trong long ngudi dan Hoa Ky noi
riéng va cong dan toan cau ndi chung.

DANH MUC TAI LIEU THAM KHAO
Danh muc van ban phap luat

1. Luat Hon nhan va gia dinh 2000
2. Luat Hon nhan va gia dinh 2014

3. Nghi dinh 110/2013/ND-CP Quy dinh xir phat vi
pham hanh chinh trong linh vure b trg tu phap, hanh
chinh tu phap, hon nhan va gia dinh, thi hanh an dan
su, pha san doanh nghiép, hop tac xa
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PRIVACY COSTS AND PERSONAL DATA PROTECTION:
ECONOMIC AND LEGAL PERSPECTIVES
CHI PHI RIENG TU' VA BAO VE DU LIEU CA NHAN:
GOC NHIN KINH TE VA PHAP LY
Dich boi: Vi Tri Nhan (K19501),
Dang Ngoc Lam Uyén (K20502) & Nguyén Huynh Khanh Vy (K20502),
Sinh vién Truong Dai hoc Kinh té - Luat, PHQG Tp. HCM

Keywords: personal data: dif liéu cd nhan, data breaches: ro ri bao mat dir liéu, privacy costs: chi phi cua su
riéng tu; privacy legislation: quy dinh vé quyén riéng tu, ex-ante requlation: quy dinh tién liéu, ex-post regulation:
quy dinh "sau thuc té", expected costs: chi phi du kién, consumer cost: thiét hai cho ngudi tiéu ding, liquidated

damages: thiét hai 4n dinh

I. INTRODUCTION

In 1994, the U.S. Congress enacted the Drivers
Privacy Protection Act (DPPA) to protect the privacy
of personal data collected by states’ Departments of
Motor Vehicles (DMVs). The Act made parties such
as data brokers or DMVs liable to individuals whose
personal information had been wrongfully used or
released. The DPPA allowed offended individuals to
bring a civil action in a United States district court
against violators, permitting courts to award actual
damages, but not less than liquidated damages in
the amount of $2,500. However, obtaining compen-
sation by proving actual damage proved elusive: af-
ter all, what constitutes an actual damage when an
individual’s personal information assembled by a
state’'s DMV is simply passed to third parties—such
as data aggregators and data brokers? In 2005 the
Eleventh Circuit resolved that under the DPPA, indi-
viduals did not have to prove actual damages in order
to get liquidated damages. But this has not translat-
ed to other privacy legislation, particularly in the area
of consumer data breaches: obtaining compensation
for the loss or theft of personal information held by

I. DAT VAN DE

Nam 1994, Quac hoi Hoa Ky da ban hanh Dao luat
Bao vé Quyén riéng tu cua Ngui lai xe (DPPA) dé bao
vé quyén riéng tu dir liéu cd nhan thu thap boi céc
Nha 16 van (DMV) cua cac Bang. Dao luat quy dinh
cac bén nhu nha mai gidi dir liéu hodc DMV phai chiu
trach nhiém phap ly doi véi nhirng céd nhan c6 thong
tin ca nhan bi str dung phi phap hoac bi tiét 16. DPPA
cho phép céc nan nhan khai kién dan su nhirng ke vi
pham tai tda d4n cap quan cta Hoa Ky, cho phép toa
an tuyén boi thuong thiét hai thuc té, nhung so tién
boi thuong nay khong duge thap hon mirc béi thuong
thiét hai an dinh? la $2,500. Tuy nhién, viéc chirng
minh thiét hai thuc té xay ra dé dugc boi thudng rat
kho thuc hién: xét cho cung, diéu gi cau thanh thiét
hai thuc té khi thong tin ca nhan ciia mot nquai dugc
thu thap bai DMV cua mot tiéu bang dugc chuyén
sang cho cac bén thr ba nhu cong ty tong hop dir liéu
va nha moi gidi dir lieu? Vao nam 2005, Toa an phic
tham lién bang khu vuc 11° da dua ra phan quyét
rang theo DPPA, céc ca nhan khong phai chirng minh
thiét hai thuc té dé duoc boi thuong thiét hai an dinh.
Nhung quyét dinh nay khong dugc ti€p noi boi cac

' Nha mai gidi dir liéu (data brokers) 1a mat doanh nghiép thu thap va ban mot cach cé cha dich cho bén thir ba dir ligu ca nhan cda ngudi tiu ding khong

c6 quan hé truc tiép vdi doanh nghiép dé, véi mdt s6 ngoai lé.
(Assembly Bill No. 1202 Privacy: data brokers 2019)

2 Thiét hai an dinh (liquidated damages) l1a mot sd tién dugc wde tinh trwde cho mot thiét hai ma so tién boi thurdng thiét hai trén thue té kho co thé xac
dinh dugc, viéc bai thwang dp dung cho mat trong cdc bén, va durge ghi trong mot s6 hgp dong phap Iy nhat dinh.
Thiét hai an dinh (Liquidated damages) duwoc trinh bay trong nhitng hgp dong phap Iy nhat dinh 1a s6 tién wdc tinh cta nhirng thiét hai vo hinh hodc kho-

xac-dinh khac clia mat trong cac bén ky két.

(Will Kenton, ‘Liquidated Damages’, Investopedia (6/9/2019), <https://investopedia.com/terms/I/liquidateddamages.asp> truy cap ngay 05/12/2020)

I Trong hé thong tba an cla M§ c6 13 toa phic tham, trong dé cd 12 tda duoc chia theo khu vire dia Iy gom 11 khu vire (circuits) va District of Columbia
(Lé Thao Chi, 'Hé théng Toa an M§y" (11/03/2005), Bdo An ninh thé gidi online, <http://antg.cand.com.vn/Su-kien-Binh-luan-antg/He-thong-Toa-an-

My-280317> truy cép ngay 25/11/2020)
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another entity has not, generally, proved viable. Eco-
nomic and legal theories seem to assess differently
what constitutes consumer harm resulting from a
breach of personal data: economic theory may rec-
ognize privacy costs that legal jurisprudence does
not.

For an economist, the potential damages from
the dissemination of consumer information may
be various: from the increased probability of re-
ceiving spam or being subject to identity theft
(which elevates the individual's expected, though
not necessarily realized, costs), to the decrease in
market value of their personal data, given its wider
availability and lower scarcity. For the economist,
the difference between an actual and a possible
cost is a matter of probabilities and uncertainty; in
either case, the breach of a consumer's data has
heightened the expected costs—be they tangible
or intangible—that the consumer will suffer when
(and if) his data is abused. However, while other
areas of law have accepted the concept of probabi-
listic damage, such ambiguity is, most of the time,
unacceptable to personal data protection legisla-
tion: under the law, a person may not be able to sue
a data broker for future or potential identity theft,
which may have originated from the disclosure of
his personal data. Under tort law, compensation
for losses requires plaintiffs to demonstrate harm
to one's person or property. While additional pe-
cuniary awards can be granted for economic loss,
they are predicated on actual or physical harm. As
a result, courts (and juries) have often rejected at-
tempts to award damages for breaches of person-
al information, challenging the very effectiveness
of policy initiatives aimed at protecting consumer
data. The goal of this Article, therefore, is to exam-
ine U.S. personal data protection laws using the
lens of economic theory. We focus on consumer
data breaches resulting from the loss or theft of
personal information held by another entity.

Personal information flows are necessary for the
functioning of modern economies and are often bene-
ficial to consumers (data subjects), first parties (data

quy dinh khac vé quyén riéng tu, ddc biét la trong
linh vure 10 ri dit liéu nguoi tiéu dung: viéc doi boi
thuong cho viéc bi mat hodc bi danh cap thong
tin cd nhan thuc hién boi mot t6 chire khac nhin
chung khong dugc chirng minh 13 cé kha thi. Cac
hoc thuyét kinh té va phap ly duong nhu ¢ nhén
dinh khédc nhau vé yéu t6 cau thanh thiét hai doi vdi
ngudi dung do ro ri dir liéu cd nhan: hoc thuyét kinh
té thira nhan céc chi phi cta su riéng tu nhung luat
hoc thi khong.

Da6i vai mot nha kinh té hoc, nhitng thiét hai tiém
an tir viéc phéat tan thong tin nguoi dung c6 thé
rat da dang: tlr viéc tang kha nang nhan dugc thu
rac hodc trd thanh nan nhan bi dénh cap danh tinh
(diéu nay lam tang chi phi du kién cta cd nhan, méc
du khong nhat thiét phai tang that su), dén viéc dir
litu cd nhan cuta ho bi giam gia tri trén thi trudng
do tinh kha dung rong rai hon va do khan hiém thap
hon. D6i voi nha kinh té, su khac biét giira chi phi
thuc té va chi phi tiém an |a van dé xac suat va sy
khong chac chan; trong truong hop nao thi viéc ro
ri di¥ liéu ngudi dung da lam tang chi phi du kién—
du cho hiru hinh hay vé hinh — ngudi dung sé phai
ganh chiu néu va khi dir liéu cua ho bi lam dung.
Tuy nhién, trong khi cac linh vure luat khac da chap
nhan khai niém thiét hai c6 xac suat, khai niem mo
ho do hau nhu khong thé chap nhdn dugce doi vai
luat bao vé dir liéu cd nhan: theo luat, mot ngudi sé
khong thé kién mot nha mai gidi dir liéu vi hanh vi
danh cap danh tinh tiém an hodc xay ra trong tuong
lai, diéu ma cd thé bat nguon tir viéc tiét 1 dir liéu
cd nhan cua anh ta. Theo luat vi pham,* dé dugc
boi thuong ton that nguyén don phai chirng minh
ton tai thiét hai doi véi nguoi hodc tai san clia mot
ngudi. Trong khi cac phan quyét bo sung lién quan
dén tién co6 thé dugc dua ra dé bu dap thiét hai
kinh t&, ching dugc dua trén thiét hai thuc té hodc
thiét hai vat chat. Do do6, cdc toa dn (va boi tham
doan) thudng tir chdi cac no luc giai quyét thiét
hai do ro ri thong tin cd nhan, dong thai thach thirc
tinh hiéu qua cta cac dé xuat chinh sach nham dén
bao vé dir liéu ngudi dung. Do dé, muc tiéu bai viét
nay la dé xem xét cac luat bao vé dir lieu cd nhan
qua lang kinh ly thuyét kinh té. Chiing t6i tap trung
vao cac vu viéc ro ri dir liéu nguoi dung do bi mat
hodc bi danh cap thong tin thuc hién boi mot to
churc khac.

Céc luong thong tin cd nhan la diéu cén thiét cho
hoat dong cta cac nén kinh té hién dai va thuong
mang lai lgi ich cho ngudi tiéu dung (chu thé dir

* Luat vi pham (tort law) 13 mdt phan clia hé théng thong ludt diéu chinh nhirmg van dé vé su vi pham mang tinh chat dan su (civil wrongs).
Nganh luat nay hudng téi viéc giai quyét nhirng hdu qua cua vi pham Ién mdt ngudi va dua ra nhirng dén bl chinh dang, théng thudng bang tién.
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holders), and third party companies (data brokers).
Consumers benefit from transactions involving their
personal data due to easier access to credit and in-
surance, customization, and personalization. Howev-
er, they may also be harmed by abusive treatment of
their data; they may suffer from identity theft, discrim-
ination, or social stigma; they may witness degraded
value of their personal data publicly disclosed, or suf-
fer other psychological, intangible costs. Companies
also bear costs when they misuse—or, specifically,
lose because of negligence or criminal attacks—con-
sumers’ personal data: they may sustain negative
publicity, embarrassment, lost sales, or suffer fines
or other sanctions. Technological solutions such as
data security and privacy enhancing technologies can
help balance the interests and needs of data subjects
and data holders. However, they are not always spon-
taneously adopted by individuals or companies, which
drives the motivation for policy intervention: in the
U.S. there exists a patchwork of state and federal leg-
Islative initiatives that attempt, in coordination with
self-requlatory approaches, to reduce data breaches,
protect personal information, and mitigate the harm
to disparate parties due to these breaches.

In this Article, we undertake an economic analy-
sis and comparison of such legal mechanisms for
consumer data protection. Our goal is not to estab-
lish the value of privacy legislation using economic
theory: the vast and complex array of U.S. legislative
initiatives meant to protect personal information is
clear proof of an interest in protecting consumer
data while maintaining beneficial flows of personal
information. Rather, we investigate the effectiveness
of those initiatives. We focus on data breaches and
the resulting consumer costs of such violations. Spe-
cifically, we present an economic analysis of three
legislative approaches used to reduce the potential
privacy harm from a firm's activity: ex-ante safety reg-
ulation, ex-post liability, and information disclosure.
In addition, we discuss the means by which legal and
economic frameworks calculate and compensate for

liéu), bén thi nhat (cha s hiru dir liéu®) va cac
cong ty bén thir ba (nha méi gidi dir lieu). Nguai
tiéu dung dugce hudng lgi tir cac giao dich lién quan
dén dir liéu ca nhan cta ho nh& vao kha nang tiép
can tin dung va bao hiém, tiy chinh va cd nhan héa
dé dang hon. Tuy nhién, ho ciing c6 thé bi ton hai do
hanh vi lam dung dit liéu; ho cé thé bj danh cap danh
tinh, phan biét dai xr hodc ky thi xa hoi; ho co thé trai
qua su suy giam gia tri cua dir liéu ca nhan khi bi tiét
16 cong khai hodc phai chiu cac ton thuong tam ly,
ton thurong vo hinh khac. Cac cong ty ciing phai chiu
chi phi khi ho lam dung — hodc cu thé la lam mat do
so suat hodc bi t0i pham tan cong — dir liéu ca nhan
cua ngudi tiéu dung: ho sé phai mang tiéng xau, xau
ho, suy giam doanh sd hodc chiu phat tién hodc cac
hinh thirc ché tai khac. Cac giai phap cong nghé nhu
bao mat dir liéu va cong nghé tang cudng bao mat co
thé gitp can bang lgi ich va nhu cau cua chu thé dir
liéu va chu s@ hiru dir liéu. Tuy nhién, cac cong nghé
khong phai lic nao ciing dugc cac ca nhan hodc
cong ty ap dung mot cach ty phat, diéu nay tao dong
luc cho su can thiép cla céc chinh sach: & Hoa Ky
ton tai mot tap hop cac du thao luat lién bang va tiéu
bang c6 gang phoi hgp vai cac phuong phap tiép can
theo hudng tu diéu chinh dé giam ro ri dir liéu riéng
tu, bao vé thong tin ca nhan va giam thiéu thiét hai
cho cac bén khac nhau do nhiing ro ri nay.

Trong bai viét nay, ching t6i thyc hién phan tich
kinh t& va so sanh cac co ché phép ly nhu vay dé
bao vé dir liéu ngudi tiéu dung. Muc tiéu cta ching
toi khong phai la danh gia phap luat vé quyeén riéng
tu bang cach sir dung ly thuyét kinh té&: mot tap hgp
cac dé xuat lap phap Hoa Ky rong Ién va phirc tap
nham bao vé thong tin ca nhan la bang chirng ré rang
vé su quan tam dén viéc bao vé dir liéu ngudi tiéu
ding dong thoi duy tri cac luéng thong tin cd nhan
co lgi. Thay vao do, ching t6i diéu tra tinh hiéu qua
cua nhitng dé xuat do. Ching toi tap trung vao cac
vu 10 ri dir liéu va chi phi gay lén nguoi tiéu ding
cho nhitng vi pham dé. Cu thé, ching ti trinh bay
phan tich kinh t& vé ba cach tiép can lap phap duoc
sir dung dé giam tdc hai tiém an vé quyén riéng tu
tir hoat dong ctia cong ty: quy dinh an toan tién liéu
(ex-ante?), trach nhiém “sau thyc t&" (ex-post’) va tiét

5 Chu so hiru dir Iiéu {[}la’[a holders) la cong ty chuyén nam gilr dir liéu cua ngudi tiéu diing va phai chuyén dir lieu da duoc ching thure dé dén bén mong

mudn theo yéu cau cua ngudi tiéu ding

{Dfﬁce of the Australlan Infnrmatlnn L‘nmmlssmner CDR partlclpams <https://oaic.gov.au/consumer-data-right/cdr-participants/#:~:text=A%20

> truy cap ngay 5/12/2020)

’ Ex—ame trong Tleng Ia‘tmh mang nghla Ia Trlrm:: sur klen trudc I:nen c0. Con trong kinh té hoc thuat ngir nay cd nghia la tién liéu, tién nghiém hodéc tién
dodn. Tién liéu co lién hé vai cac sy kién turong lai nhu: lgi nhudn trong turong lai hay trién vong cua mdt doanh nghiép. Viéc sir dung phan tich tién liéu
gitip cho ngudi ta y thire duoce nhirng bién déng vé gia ca hay tdac dong trong trong lai cia mot chinh sach mdi duoc thue hién.

(James Chen, Ex-Ante, Investopedia (20/05/2020), <https.//www.investopedia.com/terms/e/exante.asp> truy cap ngay 5/12/2020)

! Ex-post |a mdt tir khac cho lgi nhuén thue t8 va |2 tiéng Latin co nghia 12 “sau thue t8." Viéc sir dung loi nhuén trong lich sir thuéng |2 cach tiép cén nai
tiéng nhat dé du bao kha nédng phat sinh khoan 10 dau tu vao bat ky ngay nao. Ex-post trai nguoc vai ex-ante, co nghia |a "trude su kién”.
(James Chen, ‘Ex-post’, Investopedia (27/11/2020), <https.//www.investopedia.com/terms/e/exante.asp> truy cap ngay 5/12/2020)
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consumer loss. Ex-post liability, ex-ante regulation,
and information disclosure laws have had only mixed
success in preventing consumer data breaches.
Some of the causes for such lukewarm results relate
to challenges that each of these mechanisms face in
the marketplace - challenges that economic theory
(in particular, behavioral economics and transaction
costs economics) help explain.

The rest of the Article is structured as follows:
first, we introduce the general mechanisms of reg-
ulation, liability, and information disclosure. We next
present examples of these approaches in the area of
personal information protection and analyze their im-
pact, showing a gap between the legislature’s inten-
tions and marketplace reaction. Finally, we provide a
formal economic analysis of regulation, liability, and
information disclosure, and contrast conditions un-
der which they may be socially efficient or inefficient.

Il. CONSUMER DATA PROTECTION LAWS

Despite, or perhaps because of, the adoption of
more U.S. state laws requiring firms to notify con-
sumers of data breaches, breaches appear to be
occurring more frequently. For example, the identity
theft resource center (ITRC)® — which maintains a
detailed catalog of reported data breaches — recent-
ly announced a surge in breaches in 2008 to 656, up
47% from the previous year. Such breaches can have
a tremendous range of impacts for the individuals
whose data are affected. In cases where the breach
is caused by simple loss of a backup tape, or theft of
a device with intention to wipe the contents and sell
the hardware, the financial impact to consumers may
be negligible—in fact, there may be none. However,
breaches can also result in various types of identity
theft (ranging from fraudulent unemployment claims
to fraudulent tax returns, fraudulent loans, home
equity fraud, and payment card fraud) which can
impose financial, psychological, and other costs on
the victims. Consumer costs can be indirect, too. For
instance, in response to a breach notification, con-
sumers must process the information and decide a
course of action. This imposes cognitive costs and
can represent a significant burden.

In addition to losses inflicted to others, the
breached institutions can also incur significant costs

16 thong tin. Ngoai ra, ching t6i ban vé cac phuong
thirc ma cac khung phap ly va kinh té dung dé tinh
toan va bu dap thiét hai cho nguoi tiéu dung. Cac
luat vé trach nhiém “sau thyc té", quy dinh tién liéu
va tiét 10 thong tin chi dat dugce thanh cong vira phai
trong viéc ngan chan ro ri dir liéu nguai tiéu dung.
Mot s6 nguyén nhan dan dén két qua tam thudng dé
lien quan dén nhitng thach thirc ma moi co ché nay
phai d6i mat trén thi truong - nhirng thach thire ma ly
thuyét kinh té (cu thé la ly thuyét kinh t& hoc hanh vi
va kinh té& hoc chi phi giao dich) cé thé gilip giai thich.

Phan con lai cta bai viét cé cau tric nhu sau: Dau
tién, ching toi gidi thiéu cac co ché chung vé quy
dinh, trach nhiém phap Iy va tiét 16 thong tin. Tiép
theo, ching t6i trinh bay cédc vi du vé cac cach tiép
can trong linh vurc bao vé thong tin ca nhan va phan
tich tac dong cua ching, tir do chi ra khoang cach
gitra y dinh cta nha lam luat va phan (ng cua thi
truong. Cudi cuing, ching t6i cung cdp mot ban phan
tich kinh té chinh thirc vé quy dinh, trach nhiém phap
ly va tiét |o thong tin, va cac diéu kién tuong phan
khién cho chiing co thé hiéu qua hodc khong hiéu
qua vé mat xa hoi.

Il. LUAT BAO VE DU LIEU NGU'0I TIEU DUNG

Mac di, hodc co thé la do, viéc ap dung thém céc
luat tiéu bang Hoa Ky yéu cadu cdc cong ty phai thong
bao cho ngudai tiéu ding vé céc vu ro ri dir liéu, cac
vu 1o ri duong nhu xay ra thudng xuyén hon. Vi du:
trung tam tai nguyén danh cap danh tinh (ITRC) —
noi duy tri mgt danh sdch chi tiét vé cac vu ro ri dir
liéu dugc bdo cdo — gan day da cong bo tang so vu
ro ri trong nam 2008 lén 656, tang 47% so v4i ndm
trude. Nhirng vu ro ri nhu vay c6 thé cé pham vi tac
dong |6n doi vai cac cd nhan co dir liéu bi anh huong.
Trong trudng hgp nguyén nhan vu ro ri do don gian
la mat bang du phong hodc do thiét bi bj trom véi
y dinh x6a sach ndi dung va ban phan ciing, thi tac
dong tai chinh Ién nguoi tiéu dung co thé la khong
dang ké — trén thuc té, co thé khong hé co tac dong
gi. Tuy nhién, cac vu ro ri cling co thé dan dén nhiéu
loai danh cap danh tinh khac nhau (tir nhirng yéu cau
that nghiép gia mao dén gian lan khai thué, gian lan
cho vay, gian lan tri gid nha ¢ va gian lan the thanh
todn) co thé dat ra cac ganh nang vé tai chinh, tam ly
va cdc ganh nang khac doi v6i nan nhan. Chi phi tac
dong lén nguoi tiéu dung cling co thé gian tiép. Vi du,
dé phan hoi cac thong bao vi pham, nguoi tiéu ding
phai xtr ly thong tin va quyét dinh cach hanh dong.
Diéu nay dét ra chi phi xtr ly thong tin va c6 thé la mot
ganh nang dang ké.

® The identity theft resource center (ITRC) la Trung tam tai nguyén danh cap danh tinh, mot to chirc phi lgi nhuan dugc thanh lap dé ho tro nan nhan cla

hanh vi trém cap danh tinh trong viéc giai quyét vu an cta ho

(Identity theft resources center, ‘About us’ idtheftcenter.org, <https.//www.idthefticenter.org/about-us/> truy cap ngay 05/12/2020)
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as a result of incident investigations—whether they
are schools, retail stores, hospitals, or government
agencies. Such costs include fines paid to feder-
al agencies, legal fees, and consumer redress. For
example, the Department of Veterans Affairs® paid
$20 million to veterans and current military person-
nel after the theft of a laptop that contained personal
informa-tion of 26 million veterans, even though of-
ficials maintain that no informa-tion was accessed.
Choicepoint incurred at least $26 million in fines and
fees from a breach in 2005,28 and as of fall 2007
the retailer TJX reported losses of $256 million from
its massive data breach in 2005. Heartland Payment
Systems, one of the largest credit card processing
companies in the United States, incurred $12.6 mil-
lion in fines and fees from a breach in 2008 that has
affected, as of this writing, more than 665 financial
institutions.30 In fact, a recent study revealed an
increase in costs to companies because of da-ta
breaches every year since 2005.

As a result of data breaches and their costs, U.S.
policymakers have produced a patchwork of legisla-
tion that creates incentives for companies to protect
personal information, and decrease the harm to dis-
parate parties as a result of breaches of this infor-
mation. This Part presents an overview of the legal
approaches adopted to protect personal information,
borrowing a classification of legislative initiatives
found in the economic theory of law.

A long tradition of scholarship has investigated
the relationship between economics and the law, and
has applied economic modeling to the analysis of
various legislative approaches designed to reduce
accident costs. Some literature directly compares
ex-ante safety regulation with ex-post liability, where-
as other literature separately discusses the econom-
ics of information disclosure.

Ex-ante safety requlation is a common way to con-
trol or limit an externality caused by a firm's harm-
ful activity. This is an ex-ante mechanism, in the
sense that it is meant to prevent harm from occur-
ring through the enforcement of minimum standards
or operating (compliance) restrictions. It is con-
sidered “public” in nature because enforcement is
promulgated by statutes and government agencies,

Ngoai thiét hai gay ra cho nguai khéc, céc to chic
dé ro ri- cling c6 thé phai chiu chi phi dang keé tir viéc
diéu tra su co6 — cho du doé la truong hoc, ctra hang
ban |é, bénh vién hay co quan chinh pha. Cac chi phi
do bao gom tién phat tra cho cédc co quan lién bang,
tien thué luat su va tién dén bu cho nguoi tiéu dung.
Vi du: Bo Cuu chién binh da tra 20 triéu do la cho céc
cuu chién binh va quan nhan duong nhiém sau vu
trdom mot may tinh xach tay chira théng tin cd nhan
cua 26 triéu cuu chién binh, méc du cédc quan chirc
khang dinh rang khong co thong tin nao bi truy cép.
Choicepoint phai chiu it nhat 26 triéu do la tién phat
va phi do vu ro ri vao ndm 2005, va tinh dén muia thu
nam 2007, nha ban lé TJX da bao céo thiét hai 256
triéu do la tir vu ro ri d¥ liéu I6n vao ndm 2005. Heart-
land Payment Systems', mot trong nhitng cong ty xtr
ly the tin dung I6n nhat ¢ Hoa Ky, da ganh chiu 12,6
triéu do la tién phat va lé phi do vu ro ri nam 2008 dé
anh hudong dén hon 665 t0 chire tai chinh. Thuc té,
mot nghién ctru gan day cho thay co su gia tang chi
phi ctia cac cong ty do ro ri dir liéu hang nam ke tir
nam 2005.

Do ro ri dit liéu va chi phi ctia cdc vu ro ri, cac nha
hoach dinh chinh sach cta Hoa Ky da dua ra cac quy
dinh phap ly chap va tao ra dong luc cho cac cong ty
bao vé thong tin cd nhan va giam thiét hai cho céc
bén khac nhau do ro ri thong tin. Phan nay trinh bay
tong quan vé cac phuong phap phép ly duoc dp dung
dé bao vé thong tin ca nhan, vay muon sy phan loai
cdc du luat dugc tim thay trong ly thuyét luat dudi
goc nhin kinh té.

M@t truyén thong hoc thuat lau doi nghién ctru moi
guan hé gitra kinh té va luat, dong thoi ap dung mo
hinh kinh té dé phan tich cdc phuong phap lap phap
khac nhau dugc thiét ké dé giam chi phi tai nan. Mot
s0 tai liéu so sanh truc ti€p quy dinh an toan tién liéu
vGi trach nhiém phép ly “sau thyc té&”, trong khi céc
tai lieu khac thao luan riéng vé tac dong kinh té cua
viéc tiét |6 thong tin.

Quy dinh an toan tiéu liéu la mot cach pho bién dé
kiém soat hodc han ché tac dong bén ngoai do hoat
dong co hai cua cong ty gay ra. Day la mgt co ché
tién liéu, theo nghia 1a n6 dung dé ngédn chan viéc
gdy ra thiét hai bang viéc thuc thi cac quy chuan toi
thiéu hodc cac han ché hoat dong (hodc han ché tuan
tha). Ban chat cta cac quy dinh nay dugc coi la “cong
phap” vi viéc thuc thi duge quy dinh bdi cac dao luat

3 The Department of Veterans Affairs |a B6 Cuu chién binh Hoa Ky, co quan phu trach diéu hanh cac chirong trinh mang lai lgi ich cho céc curu chién binh va thanh
vién gia dinh cia ho, cung cdp céc dich vu va cung cap cdc khoan bdi thudmg cho nguréi khuyét tat hodc tir vong lién quan dén nghia vu quén su
(The United States government, ‘U.S. Department of Veterans Affairs’ usa.gov, <https://www.usa.gov/federal-agencies/u-s-department-of-veterans-affairs>truy

cap ngay 05/12/2020)

'® Heartland Payment Systems |a 1a cong ty thanh todn, xur Iy giao dich the tin dung lan thir 6 tai My, theo bao cédo cua Nilson ndm 2014
(Du Lam, ‘10 vu rd ri dir liéu 16n nhat nganh tai chinh, ngdn hang: ‘Khing' nhat vira xay ra ndm nay, anh hirdng téi 143 triéu ngudi diing’, viettimes.vn (27/11/2019),
<https:f/viettimes.vn/10-vu-ro-ri-du-lieu-lon-nhat-nganh-tai-chinh-ngan-hang-khung-nhat-vua-x ay-ra-nam-nay-anh-huong-toi-143-trieu-nquoi-dung-post 11941 2.

html> truy cap ngay 05/12/2020)
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though safety standards can also be created through
self-requlation by firms. An important characteristic
is that sanctions can be imposed simply as soon as
standards have been violated, even though no harm
has yet occurred.

Ex-post liability, instead, is exercised after harm
has occurred. It is a legal device that enables victims
to sue for damages, forcing firms to internalize part
of the harm they cause. It is “private” in nature be-
cause suits are initiated by private entities such as
consumers and corporations.

Finally, information disclosure forces firms to re-
veal information about the risks of their products or
services. The intent is to allow consumers to take
action to mitigate potential loss, and create a strong
incentive for firms to improve their practices—in or-
der to avoid negative publicity and customer back-
lash. This approach is a lighter form of intervention
in that it does not mandate specific technologies or
precautions, and therefore allows market forces to
respond freely.

A. EX-ANTE REGULATION

Consumer data protection and compliance reg-
ulations require firms to invest in a minimum level
of security controls in the hopes of reducing the
probability of a data breach and resulting harm. As
the required level of care increases, the investment
in security protections also increases, reducing the
probability of a breach, which in turn is expected
to decrease the loss caused by the firm's activity
(such as those caused by a data breach). However,
increased investment in care also increases a firm's
total expected cost.

While a number of U.S. federal and state laws cur-
rently mandate only—reasonable security controls,
some states have recently adopted more specific and
proscriptive standards. For example, Connecticut
law (HB5658)" , An Act Concerning the Confidenti-
ality of Social Security Numbers, requires any person
or business that collects or possesses Social Secu-
rity Numbers to create and publicly display a privacy
policy. It also requires, more generally, anyone who
possesses personal information to protect it while in
use, and destroy it before disposal. Michigan, Rhode

va cac co quan chinh phu, méc du céc tiéu chuan an
toan ciing c6 thé dugc tao ra thong qua viéc cac cong
ty tu diéu chinh. Mot dac diém quan trong la cdc ché
tai co thé duge don gian ap dung ngay khi cac tiéu
chuan bi vi pham, dii cho chua c6 thiét hai nao xay ra.

Thay vao do, trach nhiém phap ly “sau thuc té"
dugc thuc hién sau khi thiét hai da xay ra. Né |a cong
cu phap ly cho phép nan nhan khai kién yéu cau boi
thuong thiét hai, budc cdc cong ty phai noi hda mot
phan thiét hai ma ho gay ra. Ban chat cta cac dao
luat nay mang tinh “tu nhan” vi céc vu kién dugc khai
Xudng bai cac t6 chirc tu nhan nhu ngudi tiéu ding
va cac cong ty.

Cudi clng, viéc tiét 10 thong tin budc céc cong
ty phai lam ro cac thong tin vé rdi ro ctia san pham
hoac dich vu cta ho. Muc dich |a cho phép nqudi tiéu
dung chu dong giam thiéu ton that co thé xay ra va
tao dong luc manh mé cho cdc cong ty cai thién céc
hoat dong cua ho — dé tranh y kién trai chiéu cta du
ludn va phan Ung dir doi tir khach hang. Cach tiép
can nay la mét hinh thirc can thiép nhe hon & cho né
khong bat budc str dung cac cong nghé hodc bién
phap phong ngtra cu thé, va do do cho phép céc luc
lrong thi treéng phan rng mot cach tu do.

A. CAC QUY DINH TIEN LIEU

Viéc bao vé dir liéu nguai tiéu dung va tuan tha
cac quy dinh yéu cau cac cong ty dau tu vao viéc
kiém soat an ninh ¢ mirc t0i thiéu vai hy vong giam
bot kha nang ro ri dir liéu dan dén thiét hai. Khi muc
do quan tam bat budc tang lén, viéc dau tu vao bao
mat an ninh ciing tang Ién, giam bét xac suat xay ra
mot vu ro ri, nho vay két qua du kién sé la giam di ton
that gay ra boi hoat dong cta cong ty (nhu la nhirng
ton that do ro ri dir liéu). Tuy nhién, viéc gia tang dau
tu trong khau giam sét cling lam tang tong chi phi du
kién clia mgt cong ty.

Trong khi nhiéu diéu luat cua lién bang va tiéu bang
Hoa Ky chi bat budc thi hanh nhitng kiém soét an ninh
0 mirc tam-hgp-ly, gan day, mot so tiéu bang da thong
qua nhirng tiéu chuan cu thé va cdm doan nhiéu hon.
Vi du, luat cta bang Connecticut (HB5658), Dao luat
vé Viéc bao mat S@ An sinh Xa hi'?, yéu cau rang bat
ky ngudi hay doanh nghiép nao thu thap hoac so hiru
S0 An sinh Xa hoi phai lap ra va cong khai mot chinh
sach bao mat. Dao luat nay ciing doi hoi mot cach
tong quat hon rang bat ky ai sg hiru thong tin ca nhan
phai bao vé no khi dang st dung, va tiéu hiy thong

"' Connecticut law (HB5658) la Dao luat vé Viéc bao mat So An sinh Xa hoi dugc phé duyét ngay 10 thang 6 ndm 2008

(Public Act No. 08-167 (US, State of Connecticut))

'2 50 An sinh X& hdi (Social Security Numbers) la sd dinh danh duoc cap cho cong dan Hoa Ky va mot so cur dan khac dé theo déi thu nhap cua ho va

dinh ra sd tién trg cap an sinh xa hoi.

(Julia Kagan, ‘Social Security Number (SSN), Investopedia (11/112019), <https:/www.investopedia.com/terms/s/ssn.asp> truy cap ngay 04/12/2020)
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Island, and Texas also require similar kinds of data
protection and disposal measures.

Both Massachusetts and Nevada, on the other
hand, enforce stricter standards through data en-
cryption. For example, in Massachusetts, business-
es must encrypt all personal information sent across
public (wired or wireless) networks or stored on por-
table devices (laptops, USB drives, etc). The law es-
tablishes minimum standards to safeguard personal
information which apply to every person or business
that owns, licenses, or stores personal information
of Massachusetts residents. Similarly, the encryp-
tion provision of Nevada's data security law prohibits
businesses from transferring unencrypted personal
information beyond the secure system of the busi-
ness.

Federal administrative agencies have also tried to
enforce similar standards on entities under their ju-
risdiction. For example, the SEC proposed an amend-
ment to Regulation S-P as Regulation S—P: Privacy
of Consumer Financial Information and Safeguarding
Personal Information where they propose more spe-
cific requirements for safeguarding information and
responding to information security breaches, and
broaden the scope of the informa-tion covered by
Regulation S-P’s safeguarding and disposal provi-
sions. Specifically, the proposal would require strict-
er administrative, technical and physical information
safeguards for the protection of personal customer
data, an increase in the scope of information cov-
ered, proper guidelines for the disposal of personal
information, and require that these security policies
be formalized in writing.

The FTC employs Section 5 of the FTC Act to im-
pose sanctions on firms that exhibit unfair or decep-
tive practices—practices that they feel would likely
result in the disclosure of personal information or a
privacy invasion. The FTC has also created the Red
Flag Rules'® which define specialized guidelines for
financial institutions and creditors to implement
controls that would detect potentially fraudulent ac-
tivity leading to identity theft. The enforcement of
minimum protection standards can also be achieved
through self-regulation. For instance, VISA, Master-
Card, and other credit card companies have created
a set of guidelines for the protection of payment
(debit and credit) card data. Formally known as the
Payment Card Industry Data Security Standard (PCI

tin trudc khi loai bo. Bang Michigan, Rhode Island, va
Texas ciing yéu cau nhitng bién phéap bao vé va tiéu
huy dir liéu trrong tu.

Mat khac, ca hai bang Massachusetts va Nevada,
déu thuc thi céc tiéu chuan nghiém khac hon thong
qua ma hoa dir liéu. Vi du, o bang Massachusetts,
cac doanh nghiép phai ma héa tat ca nhirng thong
tin ca nhan dugc dua lén mang cong cong (co day
hodc khong day) hoac dugc luru trir trén nhirng thiét
bi xdch tay (laptop, thé nhé USB...). Ludt phdp lap ra
nhirng tiéu chuan toi thiéu dé bao mat thong tin ca
nhan ap dung |én moi ca nhan hodc doanh nghiép
sg hiru, cap phép, hodc luu trir thong tin cd nhan cua
cong dan Massachusetts. Tuong tu, nhirng quy dinh
vé ma hoa trong luat bao mat dir liéu cua Nevada
nghiém cam cac doanh nghiép dua thong tin ca nhan
chura duge ma hoa ra khoi hé thong an toan cua do-
anh nghiép.

Cac co quan hanh chinh lién bang ciing da no
luc thuce thi céc tiéu chuan tuong tu doi vai cac to
chirc thugc tham quyén cta ho. Vi dy, fly ban giao
dich va chirng khoan Hoa Ky (The U.S. Securities
and Exchange Commission) da dé xuat stra doi Luat
S-P thanh Luat S-P: Quyén riéng tu cta Thong tin tai
chinh Nguai tiéu diung va Bao vé Thong tin Ca nhan,
trong do ho dé xuat cac yéu cau cu thé hon dé bao vé
thong tin va (rng pho vadi cac vi pham bao mat thong
tin, va ma rong pham vi cua thong tin dugc dé cap
trong cac diéu khoan vé bao vé va xur ly cua Luat S-P.
Cu thé, dé xuat nay sé doi hai viéc bao vé thong tin
vé mat hanh chinh, ky thuat va vat chat nghiém ngat
hon nham bao vé dir liéu ca nhan cua khach hang,
ma& rong pham vi cua thong tin dugc bao vé , hudng
dan tiéu hiy théng tin cd nhan ding cach, va yéu cau
chinh sach an ninh dugc hgp thirc héa bang van ban.

ny ban Thurong mai Lién bang (The Federal Trade
of Commission) str dung Diéu 5 cua Dao luat ny ban
Thuong mai Lién bang dé ap dung ché tai lén cac
cong ty co biéu hién cac hanh vi lira dao va gian lan -
hanh vi ma ho cam thay c6 kha ndng dan dén viéc tiét
16 thong tin ca nhan hodc xam pham quyén riéng tu.
FTC ciing lap ra Quy tac c¢ do (The Red Flag Rules)
xdc dinh nhitng hudng dan chuyén mon cho cac co
quan tai chinh va cac chu ng dé tién hanh kiém soat
nham phat hién dugc hanh vi lira dao ngam dan dén
danh cap danh tinh. Viéc thi hanh nhirng tiéu chuan
bao vé toi thiéu ciing c6 thé dat dugc thong qua co
ché tu diéu chinh. Vi du, VISA, MasterCard, va nhirng
cong ty thé tin dung khac da dua ra mot loat cac
hudng dan cho viéc bao vé dir liéu cua the thanh toan

'3 The Red Flag Rules 13 Quy tac C& do, quy tac vé cach phat trién, trién khai va quan Iy mot churrong trinh ngdn chin hanh vi trém cdp danh tinh
(The Federal Trade Commission, ‘Fighting identity theft with the red flags rule: a how-to guide for business’, fic.gov (05/2013),
<https.//www.ftc.gov/tips-advice/business-center/guidance/fighting-identity-theft-red-flags-rule-how-guide-business> truy cap ngay 05/12/2020)
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DSS), these rules are mandated by the cre-dit card
companies and are ostensibly a prerequisite for
any merchant that wants to process payment card
transactions. VISA also imposes a requirement that
strong encryption be enabled on U.S. gas pumps in
order to prevent unauthorized disclosure of personal
financial information.

B. Ex-post liability

Negligence liability claims in the context of
breaches of personal information generally allow
compensation to victims who successfully demon-
strate four conditions: (1) that a firm had a duty of
care to protect the plain-tiff's information, (2) that
the firm breached this duty, (3) that actual harm was
suffered, and (4) that this harm was a direct result of
the firm's breach of duty.

Ex-post liability serves as a deterrent for firms
by raising their expected costs of engaging in some
harmful activity and compensating injured parties
for their loss. In the context of consumer losses due
to breaches, as the probability of being held liable
for damages due to breaches increases, so does the
amount of consumer loss internalized by the firm.
This, in turn, increases the firm's incentive to further
invest in security controls, reducing the probability
of a data breach, and finally, reducing the expected
harm. Just as with ex-ante regulation, higher invest-
ment in care also increases the firm's cost of care,
increasing the total expected cost of a data breach

The strongest push towards assigning liability for
data breaches has emerged from state legislation
that shifts liability for breaches of a specific type of
personal information —credit card numbers—from
the financial institution to the merchant. While con-
sumers are responsible for a maximum of fifty dollars
from a fraudulent charge on their credit card, there
are still tangible costs associated with providing the
consumer with a new credit card, which represents a
social loss. Specifically, such legislative efforts are
created to make retailers liable to card-issuing banks
for the costs of reissuing payment cards.

For example, while only contractually binding,
under the PCI DSS™, merchants may be held liable
to card-issuing banks if they (or their service provid-

(ghi ng hodc tin dung). V@i tén goi chinh thic l1a Bo
tieu chuan nganh Bao mat Dir liéu The Thanh toan,
nhirng quy dinh nay dugc bat budc thuc thi bai cac
cong ty thé tin dung va cé veé la diéu kién tién quyét
cho bat ky thuong nhan nao mudn tién hanh quy trinh
giao dich the thanh toan. VISA ciing dat ra yéu cau
rang phai kich hoat ma hoa manh ¢ céc tru bom xéng
cua nudc My dé ngan chan viéc tiét |9 trai phép thong
tin tai chinh ca nhan.

B. Trach nhiém “sau thuc té"”

Yéu cdu boi thuong do su bat can trong boi canh
cac vu ro ri dr liéu ca nhan thuong cho phép cac nan
nhan dugc boi thuong khi chirng minh dugce bon diéu
sau: (1) rang cong ty cé nghia vu quan tam dén bao
mat dit liéu cia nguyén don, (2) rang cong ty da vi
pham nghia vu nay, (3) rang nan nhan da ganh chiu
thiét hai thuc té, va (4) rang thiét hai nay la két qua
truc tiép cua viéc cong ty vi pham nghia vu.

Trach nhiém “sau thuc t&" dong vai tro nhu mot
bién phap ran de cho nhirng cong ty bang cdch nang
cao chi phi du kién cta ho khi vi pham véi kha nang
phai chiu trach nhiém béi thuong cho cac bén bi
thiét hai. Trong boi canh nhirng thiét hai khach hang
ganh chiu do ro ri dir liéu, khi xac suat phai chiu trach
nhiém cho nhirng thiét hai do ro ri tang Ién, cong ty
cing tdng mirc ndi hoa thiét hai vi ro ri dir liéu cua
khach hang. Do do, diéu nay lam cong ty tang dong
luc dau tu nhiéu hon vao cac bién phap bao mat,
giam xac suat ro ri dir liéu, va cudi cung la giam thiéu
thiét hai du kién. Cling giong nhu véi cac quy dinh
tien liéu, dau tu nhiéu hon vao viéc quan tam ciing
lam tang Ién chi phi cham sdc cla cong ty, tang thém
tong chi phi du kién ctua mot vu ro ri dir liéu.

Dong luc manh mé nhat doi véi viéc quy trach
nhiém cho nhirng vu ro ri dir liéu dén tir phép luat
tiéu bang da chuyén trach nhiém dai véi nhirng vu
ro ri cua mot loai thong tin cd nhan cu thé -so the
tin dung- tir t6 chire tai chinh dén nhitng ctra hang.
Trong khi nhirng khach hang chiu trach nhiém toi da
nam muoai do la tién phi gian lan trén the tin dung
cua ho, van con nhiéu chi phi hién hanh lién quan dén
viéc cung cap cho khach hang mot the tin dung mdi,
day la mot ton that xa hoi. Cu thé, nhirng no luc lap
phap nhu vay dugc tao ra dé khién nhitng nha ban |é
phai chiu trach nhiém phap ly véi cac ngan hang phat
hanh thé cho chi phi phat hanh lai the thanh toén.

Vi du, médc du chi rang budc vé méat hogp dong
nhung theo PCI DSS thi nhitng ctra hang co thé phai
chiu trach nhiém phap ly véi cac ngan hang phat

*The PCI DSS la Tiéu chudn bao méat PCI DSS duogc duwa ra bai PCI Security Standards Council (Hdi dong Tiéu chudn Bao mét dir liéu thé thanh toan)
gom cac thanh vién |a cac td chirc the quoc té, muc dich |a bao dam an toan cho dir liéu the khi duge xur Iy va lru trir tai cac ngan hang hodc doanh

nghiép thanh toan dién tur

(Chien Tran, ‘So lugc vé tiéu Chudn bao mat PCI DSS', SecurityDaily.net (05/10/2018), <https://securitydaily.net/chuan-bao-mat-pci-dss/> truy cap ngay

05/12/2020)
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ers or business partners) fail to maintain minimum
security controls on computing systems that store,
process or transmit payment card information. In
addition to minimum standards of care, the PCI DSS
effort holds a merchant’s acquiring bank liable for
breaches suffered by the merchant.

Moreover, in some instances PCI DSS has evolved
into a legal standard through the adoption of certain
components as state law. For example, Minnesota's
Plastic Card Security Act (HF1758)" allows financial
institutions to bring action against merchants who
suffer a breach of a payment card’s mag-netic stripe
information. The act essentially imposes strict lia-
bility on merchants by requiring them to reimburse
financial institutions for issuing new payment cards.
Nevada also legalizes PCI DSS by requiring data col-
lectors who accept payment card information from
a sale to comply with the PCI DSS standards. More-
over, Nevada law creates a standard of care by ab-
solv-ing any data collector of liability for damages
from a data breach if the data collector is in compli-
ance with PCI DSS and if the breach was not caused
by gross negligence.

In addition, Connecticut amended its data breach
disclosure law (SB1089) to include provisions for li-
ability to the merchant. Specifically, a merchant that
suffers a data breach — shall be liable to a bank (for
the costs of any reasonable action undertaken by the
bank) on behalf of its custom-ers as a direct result of
the breach. The related costs include cancellation or
reissuance of cards, and costs associated with stop
payments and refunds.

Other states have tried to pass similar liability
bills, including Texas, llli-nois, lowa, Washington,
Wisconsin, Alabama, Michigan, and New Jersey. A
Massachusetts bill (HB 213) was defeated despite
the fact that Massachusetts hosts the head office
of TJX Cos., the company that suffered a breach of
some 45 million credit card records in 2005. Gover-
nor Schwarzenegger vetoed the California bill (AB
779), citing that it would unfairly harm small busi-
nesses. The Governor claimed that the marketplace
has already assigned responsibilities and liabilities
that provide for the protection of consumers and that
the Payment Card Industry has already established
minimum data security standards. The New Jersey
law was more robust in that it could potentially im-
pose liability on any business or government agen-

hanh thé néu ho (hodc nhitng nha cung cap dich vu
hodc cdc dai tac kinh doanh cla hg) khong thé duy
tri nhirng bién phdp bao mat toi thiéu trén hé thong
mdy tinh c6 luu trir, xtr ly hodc truyén thong tin the
thanh toan. Ngoai céac tiéu chuan bao mat tai thiéu,
PCI DSS ciing no lyc budc nhirng ngan hang xur ly the
tin dung cua ctra hang phai chiu trach nhiém phap ly
cho nhirng dir liéu bi ro ri ma nguoi ban phai chiu.
Hon nira, trong mot vai truong hop PCI DSS da
phat trién thanh tiéu chuan phép ly thong qua viéc
ap dung thém vao cung mot so luat cua tiéu bang. Vi
du, Dao luat bao méat thé nhua ctia bang Minnesota
(HF 1758) cho phép céc to chirc tai chinh khai kién
nhirng ctra hang da chiu ro ri dir liéu thong tin vach
ma tir cla the thanh toan. Dao luat nay vé co ban dp
dat trach nhiém phap ly nghiém ngat doi véi nhirng
clra hang bang céch yéu cau ho hoan lai tién cho cac
to chirc tai chinh dé phat hanh the thanh toan mdi.
Bang Nevada ciing hgp phap héa PCI DSS bang cach
yéu cau nhirng nguoi thu thap dir liéu nhan thong tin
the thanh toan tir giao dich mua ban phai tuan thu
cac tiéu chuan PCI DSS. Hon nira, luat Nevada ciing
tao ra tiéu chuan bao mat bang cach mien trir trach
nhiém ddi véi bat ky nguoi thu thap dir liéu nao véi
cac thiét hai do ro ri dir liéu néu nguoi do tuan thu
PCI DSS va vu ro ri khong gay ra do qua so suat.
Ngoai ra bang Connecticut da stra doi luat tiét 10
dir liéu bi ro ri cia bang (SB1089) dé bao gém nhirng
diéu khoan vé trach nhiém phap ly cho ngudi ban. Cu
thé, khi mot ctra hang chiu mot vu ro ri dir liéu thi phai
chiu trach nhiém phap ly véi ngan hang cho nhirng
chi phi cho bat ky hanh dong hop ly nao dugc thuc
hién béi ngan hang thay mat cho cac khach hang cua
minh do hau qua truc tiép cta vu ro ri. Nhitng chi phi
lién quan bao gém phi hay bo hodc cap lai the, phi
lien quan dén viéc dirng thanh todn va hoan lai tién.
Céc tiéu bang khac da cd gang thong qua céc du
luat trach nhiém phap Iy tuong tv, bao gdém bang Tex-
as, lllinois, lowa, Washington, Wisconsin, Alabama,
Michigan va New Jersey. Du luat ctia bang Massachu-
setts (HB213) da bi bac bo mac du thuc té la bang
bang Massachusetts 1a noi dat tru so chinh cua TJX
Cos, tdp doan da bi ro ri 45 triéu ho so the tin dung vao
nam 2005. Thong doc bang - Ngai Schwarzenegger da
phu quyét du luat California (AB 779) véi ly do dy luat
sé gay thiét hai khong can bang cho nhirng doanh ng-
hiép nho. Ngai thong ddc néi rang thi truong da quy
dinh du cac trach nhiém phap ly va nghia vu nhu da ky
két nham bao vé nhirng ngudi tiéu dung va Nganh The
Thanh toan da thiét lap dugc nhitng tiéu chuan bao
mat dif liéu t6i thiéu. Luat cia bang New Jersey manh
hon & chd né cé kha nang ap dat trach nhiém phap ly
doi vdi bat ky doanh nghiép hodc co quan chinh pht

s Minnesota's Plastic Card Security Act (HF1758) la Dao luat bao mat thé nhua cia bang Minnesota (HF 1758)(Aaron Hall, ‘Plastic Card Security Act’

(2015) Aaron Hall Business Attorney Minneapolis, Minnesota, <https://aaronhall. com/plastic-card-security-act/> truy céap ngay 05/12/2020)
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cy that experienced a data security breach involving
personal information.

Finally, some data breach disclosure laws allow
for a private right of action against an institution in
the event of a data breach, as we discuss further be-
low.

C. Information disclosure

Information disclosure policies, specifically data
breach disclosure laws, work in indirect ways. The
force of public notification, a form of light-handed
paternalism, enables both consumers and firms to
change their behavior and reduce losses. However,
information disclosure competes with the stricter,
more direct forms of legislation such as ex-ante reg-
ulation and ex-post liability.

Information disclosure as it relates to consumer
privacy and data breaches is mainly achieved with
the body of state data breach disclosure (or, security
breach notification) laws. Currently, at least forty-five
states require firms to disclose to consumers when
their personal information has been lost or stolen.
These laws leverage two important principles, sun-
light as a disinfectant and right to know.

Other statutes also provide for consumer notifi-
cation in the event of a data breach, and a number
of federal bills along similar lines have been written,
though they have not passed. For example, the Health
Information Technology for Economic and Clinical
Health Act (HITECH), part of the American Recovery
and Reinvestment Act specifically addresses unau-
thorized disclosure of personal health information.

nao da dé xay ra ro ri dir liéu lién quan dén thong tin
ca nhan.

Cudi cling, mot so luat veé tiét 10 ro ri thong tin cho
phép cd nhan c6 quyén khai kién mot to chirc trong
truong hop xay raro ri dir liéu nhu ching toi thao luan
thém & phia dudi.

C. Tiét Io thong tin

Nhirng chinh sach vé tiét |10 thong tin, cu thé la luat
thong bdo vi pham bao mat, co hiéu luc gian tiép. Y
nghia cta viéc thong bao cong khai, mot dang cua
chu nghia gia trrdng nuong tay, la tao diéu kién cho
ca nguoi tiéu dung va cong ty thay doi hanh vi cua ho
va giam thiéu thiét hai. Tuy nhién, viéc tiét 16 thong
tin phai duong dau véi nhirng hinh thirc lap phép truc
ti€p va nghiém ngat hon nhu cac quy dinh tién liéu va
trach nhiém “sau thuc té".

Viéc tiét 16 thong tin lién quan dén quyén riéng tu
cua ngudi tiéu dung va vi pham dir liéu chu yéu duge
thuc hién bang luat tiét 16 vi pham dir liéu cta nha
nudc (hodc, luat thong bdo vi pham bao mat). Hién
nay, it nhat bon muoi lam tiéu bang yéu cau céc cong
ty phai thong bao vai ngui tiéu dung khi thong tin
ca nhan cua ho bi mat hodc bi danh cap. Nhirng diéu
luat nay dung hai nguyén tac quan trong lam don bay,
gom cong khai thong tin |a bién phap t6t nhat chong
lai tiéu cuc'® va quyén dugc biét."”

Nhirng dao luat khac cling dua ra thong bao cho
nguoi tiéu ding trong trudng hop bi ro ri dir liéu, va
nhiéu du luat cta lién bang trrong tu nhu vay da dugc
phac thao, mac du nhirng du luat nay van chua dugc
thong qua. Vi du, Dao luat Cong nghé Thong tin Y té
cho Kinh té va Y té Lam sang (HITECH), thugc Pao
luat Phuc hoi va Tai dau tu cua My ddc biét deé cap
dén van de tiét 10 thong tin trai phép vé sirc khoe ca
nhan.

's Cong khai thong tin |a bién phap tot nhat chdng lai tiéu cuc (Sunlight as a disinfectant) la nhirng quy dinh yéu céu nhirng nha san xuét thudc, duoc
pham sinh hoc, cdc may moc va thiét bi y t€ phai cong khai hdu hét cac gia tri thanh todn cho y bac si va cédc bénh vién giang day.

(M. B. Rosenthal va M. M. Mello, 'Sunlight as Disinfectant — New Rules on Disclosure of Industry Payments to Physicians’ (2013) 368 New England
Journal of Medicine 22 <https://dash.harvard.edu/bitstream/handle/1/29108312/nejmp1305090.pdf?sequence=2> truy cap ngay 5/12/2020)

7 Quyen duoc biét (Right-to-know Law) 12 tép hop cac quy tac va quy dinh o cdp tiéu bang va cép qudc gia budc cac chu sd hiru lao dong chia sé théng
tin khoa hoc vadi cong nhan va ngudi dan dia phurong vé doc tinh va nhirng déc tinh khac cia chat hoa hoc va vat liéu diing trong qua trinh kinh doanh
(US Legal, ‘Right to Know Law and Legal Definition’, definitions.uslegal.com, <https://definitions.uslegal.com/r/right-to-know/> truy cap ngay 5/12/2020)
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3 LEGALESE QUIZ |

Use the clues given to guess the right word

related to an
individual

collected and
sold by data
brokers

protected by
law

customised
personalized

after harm has
occurred

Latin for “after
the fact”

data held by a
third party

firms notify
consumers

raise costs of
harmful
activity

compensate
injured parties

minimize the
chance of this
happening

theft of
personal
information

obligation

established or
proven

limit harmful
externality

Latin for
“before the
event”

civil law and
criminal law

contracts,
torts, taxes,...

data breach
disclosure laws

security breach
notification
laws

“investment in
security
protections”

“reducing the
probability of a
breach”

public
notification

work in indirect
ways

~ PRACTICE MAKES PERFECT ~

You can check your answer on page 92
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Goc két noi

SAP NHAP & MUA LAI DOANH NGHIEP CUNG SU TAC DONG
CUA LUAT DOANH NGHIEP 2020 DEN HOAT DONG NAY

Nguai tong hop: Nguyén Thi Bao Ngoc,

Sinh vién K20502C, Truong Dai hoc Kinh té - Luat, PHQG Tp.HCM

Bén canh cac hoat dong kinh doanh thudc cdc linh vuc nhu bat dong san, hang tiéu ding, ban le, vien thong,
nang luong,... thi hoat déng sdp nhap va mua lai doanh nghiép (M&A) ciing la linh vuc ngay cang phé bién va tao
ra nhiéu thuong vu Ion o Viét Nam. Hoat déng M&A da va dang gop phan thic day nén kinh té Viét Nam ngay
cang phat trién, mo réng méi quan hé hop tac va tao ra moi truong kinh té mdi cho cdc doanh nghiép trong va
ngoai nudc. Trong phan chia sé dudi ddy, Luat sw Pham Hong Manh, cong ty Ludt TNHH Apolat sé gitp ching ta
hiéu ro hon vé M&A va tac déng cua Luat Doanh nghiép 2020 dén giao dich nay nhu thé nao.

LS. Pham Hong Manh
va thanh vién LRAC

1. Trudc khi tim hiéu cach thic hoat dong ciing
nhu vai tro cua hoat dong M&A, chiing em mong muén
Anh co thé giai dap vé khai niem M&A va vi du minh
hoa duoc khong a?

Mergers and Acquisitions (M&A) - Sap nhap va
Mua lai, la cum tir dugc du nhap tir nudéc ngoai vao
Viét Nam. M&A khong phai la mot khdi niém phap ly
ma la dinh nghia chung vé cac hoat dong mua bén va
sap nhap cac doanh nghiép trén thi truong. Diéu kién
dé tién hanh mot giao dich mua lai hay sap nhap cong
ty la khi giao dich d6 tao ra dugc nhirng gia tri mdi,
nhirng gia tri Ién hon cho cédc bén trong giao dich ma
viéc duy tri tinh trang cii khong thé dat dugc. Vi du
nhu mua tai san, mua lai co phan, mua co phiéu, hoan
chuyén/chuyén dai co phiéu, mua lai mot phan doanh
nghiép hodc tai san doanh nghiép, mua ng... Nhu vy,
co thé thay thuat ngir M&A khong nén dugc hiéu chi
don thuan co hai hoat dong co ban la mua lai va sap
nhap doanh nghiép, ma thuc chat tén goi nay con bao
gom rat nhiéu hoat dong khac.
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Mot so thong tin ve Luat sw Pham Hong Manh:

- Luat su thanh vién cua Cong ty Luat TNHH
Apolat Legal;

- Tot nghiép ctr nhan nganh Luat Thuong mai,
truong Dai hoc Luat Tp.HCM;

- Thanh vién doan luat su Tp.HCM, Lién doan
luat su Viet Nam, Lawasia;

- Thanh vién To chic két noi doanh nghiép
qudc té& (BNI);

- Thanh vién Cau lac bd Phéap Iy Ngan hang,
Hiép hoi Ngan hang Viét Nam.

2. Theo Anh, hai khai niem sap nhap va mua lai co
nhiing diém nao khac biét nhau a?

Khai niém sap nhap dugc quy dinh tai Luat Doanh
nghiép 2020, Diéu 201(1) nhu sau: “ Sap nhap cong
ty la hoat dong trong dé mgt hodc mot so cong ty
(sau day goi la cong ty bi sap nhap) co thé sap nhap
vao mot cong ty khac (sau day goi |a cong ty nhan
sap nhap) bang cach chuyén toan b tai san, quyén,
nghia vu va lgi ich hgp phap sang cong ty nhan sap
nhap, dong thoi cham dit sur ton tai cia cong ty bi
sap nhap.” Hién tai phap luat Viét Nam van chua co
mot dinh nghia phap ly r6 rang cho khai niem “Mua
lai”, theo quan diém cta Anh thi mua lai doanh nghiép
co thé dugc hiéu la hoat dong trong d6 mot doanh ng-
hiép mua lai phan I6n hodc toan bo tai san hodc von
s0 hitu cia doanh nghiép muc tiéu nham gianh quyén
kiém soat toan b hay mét s6 linh vurc, hoat dong cua
doanh nghiép do.
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Vé diém khéc biét trong hinh thirc thuc hién, doi
vGi sap nhap thi toan bo tai san cua doanh nghiép bi
sap nhap sé dugc gop chung vai tai san ctua doanh
nghiép sap nhap. Con doi véi mua lai thi khong nhat
thiét toan bo ma doi khi chi la mot bo phan tai san
cua doanh nghiép bi mua lai phai gop chung vdi tai
san cua doanh nghiép mua lai. Vé hé qua phap ly doi
vGi sap nhap, cong ty bi sdp nhap sé cham durt ton
tai, cong ty nhan sap nhap sé ké thira toan bg quyén,
nghia vu va lgi ich hgp phap cta cong ty bi sap nhap.
Trong khi dé, véi hoat dong mua lai, cong ty bi mua
lai sé cham dut hoat dong véi phan bi mua lai chu
khong cham dut toan b hoat dong, cong ty mua lai
sé ké thira quyén, nghia vu va lgi ich hgp phép doi vdi
phan mua lai.

3. Trong qua trinh doi mdi va tai cau tric nén kinh
té, lan song M&A ngay cang tro nén phé bién. Theo
Anh, hién nay co6 bao nhiéu hinh thirc M&A? Hinh thirc
pho bién nhat tai Viét Nam la hinh thirc nao va tai sao
hinh thire do lai duoc wu tien nhu vay a?

Hién tai, co rat nhiéu tiéu chi dé phan loai phuong
thirc M&A. Theo Anh, viéc phan loai cac phuong thic
nay co thé dugc xem xét va nhin nhan theo 02 goc dé:
mot la géc do thuc tién, hai la goc do hoc thuat.

Xét o goc do thuc tien:

Hai phuong thitc M&A giao dich co thé la giao
dich tai san (Asset Deal)' hodc giao dich co phiéu
(Stock Deal)?, day la hai phuong thic M&A pho bién
nhat hién nay. Thuc té, da phan cac giao dich trén thi
truong hién nay thuong sé lién quan dén hai giao dich
nay. Trong truong hgp hoat dong sap nhap co lién
quan dén viéc thuc hién mot t6 hop hoat dong hop
nhat vé mat tai san va von ctua mot doanh nghiép dé
hinh thanh mot doanh nghiép khac, thi diéu nay sé
phu thudc vao y chi cua bén mua hodc bén ban va déc
thu véi tinh chat giao dich do dé ho lra chon phuong
thirc giao dich nao phi hop.

Tai thi truong Viét Nam, phuong thirc mua co phan
hodc phan von gop thong qua cac giao dich co phiéu
dugc nhiéu nha dau tu lya chon vi day la phurong thire
de dang, c6 nhiéu thuan lgi hon so véi cac phuong
thirc khac. Mot trong nhirng thuan lgi quan trong nhat
la qua trinh mua co phan hoac phan vén gop dugc
thuc hién nhanh chéng, tha tuc chuyén giao co phan,
phéan von gop don gian va toan dién hon so vdi cac
phuong thire khac. Vi du, néu bén ban cong ty chuyén
giao phan von gop hay co phan cho bén mua thi toan
bo quyén, nghia vu va lgi ich hgp phdp cua cong ty,

bao gom ca quyén so hiru tai san déu sé thudc vé
bén mua céng ty. Tuy nhién, viéc phuong thirc nay
duogce lra chon nhiéu hon sé khong loai trir mot so
truong hgp cac bén chon phuong thire giao dich “mua
tai san”. Song, sau khi thuc hién xong thuong vu nay,
thong thuong cac bén phai tién hanh céc thu tuc lién
quan nhu cap nhat quyén so hitu tai san, dac biét la
quyén sd hiru dat, hay la quyén sd hiru cong trinh nha
mdy hodc khi chuyén giao cong ty. Viéc thuc hién
theo phuong thirc giao dich nay sé gay ton kém vé
thai gian, cong strc va chi phi dé tham dinh, dinh gia
nhiéu loai tai san.

Vi du vé giao dich M&A thong qua phuong thirc
giao dich mua cé phan hodc phan von gop la mot
thuong vu ndi tiéng nhu ThaiBev thau tom Cong ty
CP Nudc giai khat Sai Gon (Sabeco) vao cudi nam
2017. Charoen Sirivadhanabhakdi, ty phi ngudi Thai
- nha sang lap cong ty ThaiBev, mudn gia nhap thi
truong Viét Nam, va nhan dinh rang khong co cach
nao nhanh hon viéc mua han thuong hiéu cé tudi doi
lau - Sabeco (hon 140 nam kinh nghiém) véi hé théng
phan phoi trai rong, so hiru nhirng thuong hiéu bia noi
tiéng cua Viét Nam nhu bia Sai Gon, bia 333. Vi vay,
ThaiBev da tién hanh mua co phan, tro thanh co dong
l6n nhat cua Sabeco va thuc hién quyén diéu hanh,
thay doi cdch thirc hoat dong, co cau to chirc, quyét
dinh cac van dé quan trong cua Sabeco. Dong thai,
ThaiBev khong nhap khau truc tiép cac san pham cua
minh ma da dua cong thirc cua riéng nguci Thai dé
Sabeco tién hanh san xudt san pham tai Viét Nam.
Tr d6, cong ty ThaiBev xam nhap va chiém linh thi
trrong Viét Nam, co thé thay day la mét chién lugc
kinh doanh rat thanh cong va hiéu qua ctia ThaiBev.

Xét o goc do hoc thuat:

Can cir vao chifc nang cua cdc céng ty thanh vién:
Hoat dong M&A cé thé dugc phan loai theo 03 hinh
thirc 1a M&A chiéu ngang, M&A chiéu doc va M&A két
hap.

Can cir vao chu thé tham gia thuong vu: M&A thuc
hién giao dich giira cac doanh nghiép trong nudc va
M&A co su tham gia cac nha dau tu nudce ngoai.

Can cir theo y chi cua ban quan tri cong ty muc
tieu: Hoat dong M&A dugc chia thanh 02 loai hinh la
M&A than thién va M&A thu nghich.

' Asset deal: |a viec mua va ban tai san cta cong ty muc tiéu. Giao dich duoc thue hién giira cong ty muc tiéu va bén mua tai san cua cong ty. Cac tai
san duoc mua thudong bao gom tat ca hodc gan nhur tat ca cac tai san phuc vu cho hoat dong kinh doanh cta cong ty.
2 Stock Deal: 14 viéc mua va ban cd phiéu cua cong ty muc tiéu. Bén mua tién hanh mua lai phan lén hodc toan bd cd phiéu cia mét cong ty khac, tro

thanh co dong lon nhat cua cong ty do.

Sinh vién & Phap luat (so 09) | 77
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4. Giao dich M&A la mot trong nhimng giao dich
duoc cac doanh nghiép tai Viét Nam lua chon dé phat
huy thé manh cua cac bén hodc chi nham dat dugc
lgi ich cua mét bén khi thau tom doanh nghiép. Theo
quan diém cua Anh, y nghia cua M&A déi véi nén kinh
té Viét Nam va cac doanh nghiép tham gia hoat dong
nay nhur thé nao a?

Theo Anh, vé co ban, M&A chac chan sé dem lai loi
ich tai thiéu cho mot trong cac bén tham gia vao giao
dich. Dong thai, hoat dong nay ciing mang lai nhiéu y
nghia tich cuc.

Thir nhat, M&A co nhirng tac dong tich cuc veé lgi
ich kinh té cua cac doanh nghiép. Sau moi thuong vu
M&A, cac doanh nhan hién nhién luén mudn doanh
nghiép thanh cong va phat trién hon va két qua cua
cac giao dich luon la “1+1>2". Néi ro hon, khi thuc
hién hoat dong sap nhap va mua lai cua cac doanh
nghiép, ho ky vong rat nhiéu vao lgi ich. Ching ta
cung nhin lai thuong vu gitra Masan va Vingroup, khi
thuong vu nay dugc thuc hién thi hai bén doanh ng-
hiép déu hudng t6i dich dén chinh |a tao ra lgi nhuan
|6n hon rat nhiéu so vaéi khi chura thuc hién giao dich.
Khi ho két hgp vdi nhau sé toi vu hoa cac chi phi va
giam bét duge nhirng khau trung gian.

Thir hai, M&A tao ra cac doanh nghiép lén hon va
c6 mirc do canh tranh t6t hon trén thi trudng, gop
phan vao su phat trién kinh té ctua Viét Nam. Cho dén
hién tai, M&A |a “san choi” chi yéu danh cho céc do-
anh nghiép FDI. Tuy nhién, vgi hé thong quan tri tot
cung v6i tam nhin chién luge va nang luc tai chinh
manh, cac doanh nghiép Viét Nam ngay cang tao ra
nhirng thuong vu M&A |6n va co strc anh huang hon.
Vi du, mot doanh nghiép Viét Nam co du tiém luc co
thé mua lai dugc mot doanh nghiép khac dé mo rong
nang luc cua minh, tham chi cé nhirng thueng vu ma
doanh nghiép Viét Nam mua dugc ca nhirng doanh ng-
hiép hodc la nha may ¢ nudc ngoai. Mot trong nhirng
thuong vu Ion cta Viét Nam da xay ra vao nam 2019,
hai doanh nghiép lén, dugc coi la dau nganh cua Viét
Nam da sap nhap, dé la hai cong ty hai cong ty con
cua tap doan Vingroup la Cong ty VinCommerce (ban
lé) va VinEco (nong nghiép) da thuc hién hoat dong
sap nhap vao CTCP Hang tiéu ding Masan - Masan
Consumer dé thanh Iap mot tap doan hang tiéu dung,
ban le hang dau Viét Nam. Lgi ich sau khi sap nhap la
sé tang dugc nang luc ndi tai cua ho, tang dugc nang
luc canh tranh trén thi treong, cling co vi tri trén thi
trrong Viét Nam va ma rong thi truong, phat trién o
cac qudc gia khac.

Thir ba, khi cac hoat dong M&A thuan lgi sé mang
dén loi ich vé mai truang kinh doanh, lao dong va xuéat
khau ctua Viét Nam. Ké ca trén thi truong co nhiéu
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thuong vu M&A c6 lién quan dén nudc ngoai vé Viét
Nam thi thuc té chiing ta sé co lgi ich vé tai chinh,
dong thaoi, ho mang nhirng tién b ctia cong nghé phat
trién dé thuc hién qua trinh san xuat san pham cua ho
vao Viét Nam méc du biét rang diéu nay anh hudng
dén viéc mat di mot thuong hiéu nao do lau doi tai
Viét Nam. Tuy nhién, ching ta sé co thém lgi nhuan,
va sé sUr dung cho muc dich va nghia vu khac, tao
ngudn thu cho ngan sach chang han. Nhin chung, bén
canh nhiing rui ro thi anh nghi M&A sé mang lai y ng-
hia tich cuc nhiéu hon cho céc doanh nghiép va gop
phan vao su phat trién cua nén kinh té Viét Nam. .

5. Theo Anh, giao dich M&A chiu sv diéu chinh cua
Luat Doanh nghiép o nhimg nhimg khia canh nao va
sur déi mdi trong cac quy dinh cua Luat Doanh nghiép
2020 so vdi Luat Doanh nghiép 2014 vé mat tong thé cé
tdc dong tich cuc hay tiéu cuc dén giao dich M&A a?

Luat Doanh nghiép 2020 c6 kha nhiéu diém thay
doi, va khong chi co Luat Doanh nghiép ma con co
Luat Dau tu 2020, Luat Canh tranh 2018 thay dai song
song vGi do sé anh huong rat Ién dén hoat dong M&A
o Viet Nam. Trong dé, Luat Doanh nghiép 2020 diéu
chinh hau hét cac van dé cot yéu dai véi su ton tai
clia mot doanh nghiép, chang han nhu céc co cau t6
chirc cta cong ty; cac quyén ra quyét dinh cla cac co
dong hodc cac thanh vién trong cong ty; quyén cua
cdc co dong so vdi ngudi quan ly doanh nghiép nhu
Tong Gidam déc, hay nguoi duge giao quyén diéu hanh
cong ty sé dugc bao vé khi xay ra nhirng vi pham anh
huang dén quyén va lgi ich cua ho,... Vé nhirng diém
mai cua Luat Doanh nghiép 2020 lién quan dén M&A,
chlng ta sé xem xét mat so truong hop tiéu biéu nhu
sau:

Thir nhat, vé quyén cta cong dong pho thong, Luat
Doanh nghiép 2020 diéu chinh giam ti lé co dong hoac
nhom co dong so hiru tir 10% xudng con 5% va khong
can bat budc so hiru trong vong lién tuc 06 thang
thi sé dugc thuc hién cac quyén duge quy dinh tai
Diéu 115(2). So vai Luat Doanh nghiép 2014 thi day
|a diém stra doi tvong d6i phu hop véi thong 1é quac
té, thu hit cac nha dau tu vao thi truong Viét Nam va
dong thoi gitp ho kiém soat tot hon cac khoan dau tur
cua minh.

Thir hai, dé bao vé tot hon quyén va lgi ich hgp
phap cua cac co dong, dac biét |a nha dau tu nudc
ngoai, Luat Doanh nghiép 2020 con stra ddi, bd sung
cdc quy dinh nhu: [am r6, nhan manh dia vi phap ly va
vai tro clia mot s6 vi tri nhur la ban kiém toan va thu ky
cong ty tai Diéu 136(1)(b); quy dinh quyén khai kién
doi vdi thanh vién Hoi dong quan tri, Giam doc, Tong
Giam dac tai Diéu 166; quy dinh gia tang trach nhiém
ngudi quan ly cong ty tai Diéu 165; ...
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Thir ba, Luat Doanh nghiép 2020 con mao thém céac
co hdi dau tu cho nha dau tu va quyén cua céc co
dong. Chang han, Pidu 114(6) quy dinh thém mot
cong cu dau tu kha mai la chirng chi luu ky® khong
c6 quyén biéu quyét, day la tiém nang cho hoat dong
M&A ddi véi nhirng truong hop nha dau tr nudce ngoai
hét co hoi nam von trong doanh nghiép nhung van co
thé dau tu thong qua céc giao dich nay. Ngoai ra, Diéu
148(6) quy dinh Nghi quyét cua Dai hoi dong co dong
néu anh hudng dén quyén cua cua Co dong uu dai co
tirc thi can co su tan thanh cia ho mdi dugc thong
qua da gilp céc co dong vu dai du khong thudc nhom
c0 dong co quyén biéu quyét nhung van co thé thuc
hién dugc quyén biéu quyét trong mot s6 truong hop
nham bao vé minh.

Trong boi canh Viét Nam dang la thi truong thu hat
cac nha dau tu, dac biét |a thong qua hinh thirc dau
tu truc ti€p (FDI) thi viéc diéu chinh cac quy dinh phap
luat dé phu hgp vai thong |é qudc té la diéu rat quan
trong. Theo quan diém cta Anh thi su diéu chinh
trong Luat Doanh Nghiép 2020 da co su tiép thu va
phl hgp véi cac quy dinh cla thong Ié qudc té. Xét vé
mat tong theé thi Luat Doanh Nghiép 2020 sé mang lai
mat tich cuc va hy vong viéc ap dung cac quy dinh nay
trén thuc tién sé tao nhirng budc tién tot hon trong
hoat dong M&A tai Viét Nam.

6. Luat Doanh nghiép 2020, Dieu 125(1) da quy
dinh vé viéc chao ban co phan riéng le rang cac cong
ty khong phai Ia cong ty dai chiing sé khéng con can
phai dang ky vai co quan dang ky kinh doanh khi ban
c0 phan mai theo phuong thirc phat hanh riéng le nhu
Luat Doanh nghiép 2014, Diéu 123(1). Vay theo Anh,
quy dinh mdi sé co tac dong nhu thé nao dén giao
dich M&A duoc thuc hién phuong thic mua ban co
phan duoc phat hanh riéng le nay a?

Theo quy dinh nay thi cong ty khong phai la cong
ty dai ching sé khong con can phai dang ky vai co
quan dang ky kinh doanh khi ban co phan méi theo
phuong thirc phat hanh riéng le da lam giam di céc
tha tuc hanh chinh. Thu tuc hanh chinh ¢ Viét Nam
dugc xem nhu |a viéc can thiép clia co quan Nha
nudc vao qua trinh thuce hién hoat dong kinh doanh
cua doanh nghiép nham nam dugc tinh hinh hoat
dong, tranh nhitng rui ro khé lwéng trude. Khi bo di
cac thu tuc hanh chinh sé tao nhiéu thuan lgi hon cho
ca hai bén trong viéc rat ngan thoi gian, day nhanh
qua trinh thyc hién giao dich cua cac bén. Vi vay, anh
nghi viéc dua ra quy dinh han ché dugc thu tuc nay sé
mang lai nhitng anh huong tich cuc doi véi cac giao
dich M&A giira cac beén.

7. So voi Luat Doanh nghiép 2014 thi Luat Doanh
nghiép 2020 co bo sung quy dinh vé diéu kién chap
thuan hop dong, giao dich giira cong ty véi ngudi co
lién quan tai Diéu 167(3)(b) rang mét hop dong ban
tai san co gia tri Ion hon 10% tong gia tri tai san cua
doanh nghiép ghi trong bdo cdo tai chinh gan nhat
giira cong ty va co dong so hiru tir 51% tong sé co
phan co quyén biéu quyét tro Ién hoac ngudi co lién
quan cua co dong do sé phai duoc dai hoi dong co
dong chap thuan. Vay theo anh thi diém mai nay sé co
tac dong nhu thé nao dén giao dich M&A a?

Theo quan diém cua Anh, viéc bo sung thém quy
dinh lién quan dén giao dich ctia nhém co dong lién
két hodc nhom co dong sd hitu I6n (c6 kha nang chi
phdi cong ty) cé tac dong tich cuc dén cac giao dich
M&A dién ra trong ndi bd cong ty. Diéu nay du lam
xuat hién thém cac tha tuc nhung sé gilp cong ty
kiém soat tot hon cac hoat dong cla cong ty, tranh
dugc nhirng rui ro nhu viéc lam quyén, ngam thau tom
cong ty trong qua trinh thure hién giao dich va bao vé
dugc loi ich clia cac co dong con lai cling nhu céc
bén lién quan khac.

8. Luat Doanh nghiép 2020 tai Diéu 201(2)(c) da
nhan manh rang cong ty nhan sap nhap duong nhién
ké thira toan bé quyén, nghia vu, va loi ich hop phap
cua cong ty bi sap nhap theo hop dong sap nhap. Vay
theo Anh thi diém mdi nay sé co tac dong nhu thé nao
dén quyeén va nghia vu cua cong ty sdp nhap a?

Thuec té quy dinh nay khong dugc goi la méi vi trude
kia dé co dé cap o Luat Doanh nghiép 2014 nhung
chua thuc su ro rang va da dugc Luat Doanh nghiép
2020 khang dinh lai mot Ian nira, tao ra co ché phap
ly r6 rang hon vé su ké thira toan bg quyén, nghia vy
va lgi ich hop phap cua cong ty bi sap nhap theo hgp
dong sap nhap. Viéc thuc hién hoat dong sap nhap
néu xét trén phuong dién ly thuyét thi dé nhung thuc
ra trén thuc tien lai khong hé don gian boi can nhiéu
thoi gian dé hoan thanh cac thu tuc can thiét. Dac
biét, khi thuc hién hoat dong ddi véi cac cong ty cé
nhiéu tai san thi rat phirc tap va mat rat nhiéu thai
gian dé thuc hién xong mot giao dich. Vi vay, theo
Anh thi quy dinh nay giong nhu mot bude dém dé tao
dong luc thic day hoat dong dau tu thong qua hoat
dong M&A va phdp luat ciing can c6 thém cac quy
dinh cu thé dé dam bao tinh thuan lgi, an toan va hiéu
qua khi cac bén thuc hién giao dich.

Thay mat CLB Nghién ciru & Tu van phap luat
(LRAC), chiing em xin chan thanh cam on Anh da danh
thai gian cho bai phong van. Kinh chiic Anh sirc khoe
va luon thanh cong trong cong viéc va cudc song.

2 Chirng chi luu ky: 12 loai chirng khoén dugc giao dich tai s giao dich chirng khodn trong nuréc, bang déng noi té va dai dién cho co phiéu cla cac

cong ty nudec ngoai.
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Co hoi - Tiém nang

CONG TY LUAT TNHH APOLAT LEGAL

Ngudi tong hop: Lé Phuong Thao,

Sinh vién lop K20501C, Truong Dai hoc Kinh té - Luat, DHQG Tp.HCM

1. Tong quan vé Cong Ty Luat TNHH Apolat Legal

Cong ty Luat TNHH Apolat Legal dugc thanh lap
vao ndm 2014. Dong sang lap Cong ty la nhitng luat
st co nhiéu nam kinh nghiém trong cac linh vuc tu
van phap ly, tirng gilr cac vi tri quan trong trong céac
cong ty, to chirc va la thanh vién trong céac Hiép hai,
Doan Luat su uy tin. Hién nay, Luat su Dinh Quang
Long' gilt curong vi la Ludt su diéu hanh. Véi nhirng
kinh nghiém, su am hiéu sau rong trong linh vuc
phap luat, chi trong vong ba nam ké tir khi chinh thirc
di vao hoat dong, Cong ty luat TNHH Apolat Legal
da duoc The Legal 5007? chinh thirc liet ke vao danh
sdach cac cong ty luat chuyen nghiép tai Viet Nam.?
Su tan tam, gan bo sau sac voi khach hang da gidp
cho cong ty dua ra cac phuong an phap ly mang tinh
thue tién, sang tao va hiéu qua cao. Apolat Legal
ngay cang khang dinh dugc vi thé cla minh trong
long cac khach hang trong va ngoai nudc.

Doi ngli luat s cua cong ty la nhirng luat su, luat
gia co nang luc cao, co su am hiéu sau rong veé kién
thirc chuyén mon va van hoa Viét Nam, clng véi kinh
nghiém nhiéu nam trong viéc danh gia rui ro phap ly,
cong ty dam bao mang lai cho khach hang céc dich
vu tu van phap ly toan dién va day du nhat. Vgi tam
nhin Ién va su da dang trong chuyén mon va linh vuc
hoat dong, Apolat Legal hudng téi muc tiéu la doi tac
phap ly hang dau cta cdc doanh nghiép tam trung
v@i cac cam két vé su chinh truc, thau hiéu va khong
ngirng doi mdi. Day ciing 1a budc dém cho tuong lai
dan dau thi truong phap ly tai Viét Nam.

MAPOLAT

—— LEGAL —

2. Linh vuc hoat dong

Cong ty hién cung cap céc dich vu tu van trong
nhiéu linh vuc phap luat va hoat dong kinh doanh

khdc nhau lién quan dén sdp nhap dau tu, giai quyét
tranh chap, so hitu tri tué, thwong mai trong va ngoai
nudc, lao dong, bat dong san, IPO & Huy dong von,
dich vu tu van M&A, tu van nhugng quyén thuong mai
(Franchise), thu hoi ng, dich thuat phap ly va xac nhan
ban dich,... Apolat Legal da tu van cho nhiéu khach
hang la nhirng cé nhéan, doanh nghiép, t6 chirc, gitp
ho dat dugc nhirng thoa thuan, giao dich dinh hinh
trén mot loat cac nganh cong nghiép trong linh vuc
nang lurgng, thuong mai dién tu, cong nghé va san
xuat, ban le va hang tiéu diing, co so ha tang va giao
thong,... Cac khach hang ndi bat co thé ké dén: Asus
(Dai Loan); LG; Gemadept Vietnam, mot cong ty con
cua CJ Logistics (Han Quéc); CapitaLand; Mimosa
Technology Co., Ltd (Singapore); Viet Trade Alliance;
Central Group (Thai Lan); AEON (Nhat Ban); Vinacap-
ital; Borden Company Limited (Singapore); The Body
Shop;...*

' Luat sur Dinh Quang Long c6 hon 10 ndm tu van phap luat dau tu, mua ban sap nhap doanh nghiép, tai cau tric doanh nghiép, tr van lao déng cho
nhiéu khach hang Idn trong va ngoai nudc nhu LG Electronics, Opticon, Vietbeko,...

2 The Legal 500 la mot trong nhifng 1 chirc uy tin todn céu co chire ndng danh gid va x€p hang cac cong ty luat tai cdc qudc gia thanh vién. Dua vao
cac chi s6 danh gia va xép hang cua The Legal 500, khach hang qudc té sé co co so uy tin dé quyét dinh va lra chon to chire cung cap dich vu phap ly

phil hop nhat.

3 ‘Apolat Legal trén danh sach cac cong ty luat chuyén nghiép tai Viét Nam bai The Legal 500° (Apolat Legal, 16/03/2020), <https.//apolatlegal.com/
vi/tin-tuc-va-cap-nhat-phap-ly/tin-tuc-apolat-legal-tren-danh-sach-cac-cong-ty-luat-chuyen-nghiep-tai-viet-nam-boi-the-legal-500.html> truy cép ngay

15/11/2020.

4 'Gidi thieu Apolat Legal - cong ty luét tru so tai TRHCM' (VCOSA, 09/12/2020), <https://vcosa.vn/vi/topic/gioi-thieu-apolat-legal-cong-ty-luat-tru-so-

tai-tp-hcm> truy cap ngay 09/12/2020
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3. Co hoi lam viéc

Tai Apolat Legal, chuong trinh tuyén dung la mot
trong nhitrng hoat dong thuéng nién cé anh huang dén
hiéu suat, su phat trién va chién lugc ctua cong ty. La
mot trong nhirng hang luat tu van kinh doanh noi bat
tai Viet Nam, Apolat Legal mang lai nhiéu co hoi cho
nhan vién dugce lam viéc vai cdc chuyén gia tu van
phdp ly gioi cd chuyén mon va day dan kinh nghiém,
clng va&i moi treong lam viéc than thien, da dang va
nang dong. Hién nay cong ty dang tim kiém céc (rng
vién tiém nang dé bo sung nhan su cho cac vi tri va
cong viéc khac nhau. Cac thong tin tuyén dung chi tiét
cua Apolat Legal sé dugc dang tai trén muc “Tuyén
dung” cua website chinh thirc: apolatlegal.com/vi/

tuyen-dung va fanpage https://www.facebook.com/
apolatlegal/.

4. Thong tin lién hé
4.1. Tru so chinh

bia chi: Tang 5 Toa nha IMM, 99-101, Duong
Nguyén Dinh Chiéu, Phudng 6, Quan 3, Thanh pho Ho
Chi Minh, Viét Nam.

bién thoai: +84 28 38998683
Dudng day nong: +84 991 357 447
Email: info@apolatlegal.com

4.2. Dia chi dang ki

Tang 6, s6 56 Duong Nguyén Dinh Chiéu, Phuong
ba Kao, Quan 1, Thanh pho Hé Chi Minh, Viét Nam.

4.3. Van phong Singapore

Dia chi: 160 Robinson Road, #26-10, SBF Center,
Singapore 068914

Dién thoai: +84 932 014 986 (Mr. Manh)

Email: manh.pham@apolatlegal.com

Moi thong tin chi tiét khac, xin vui long tim hiéu
qua Website chinh thirc clia Apolat Legal: apolatle-
gal.com/vi/.
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Co hoi - Tiem nang

ALSA INTERNATIONAL MOOT COURT COMPETITION (AIMCC)

Ngudi tong hop: Lé Phuong Thao,

Sinh vién lop K20501C, Truong Dai hoc Kinh té - Luat, DHQG Tp.HCM

1. Gigi thiéu chung
1.1. AIMCC la gi?

AIMCC (ALSA International Moot Court Competi-
tion) la cudc thi Phién toa gia dinh vé tranh chap dau
tr nudc ngoai dugc To chic Sinh vién Luat Chau A
(ALSA) to chirc hang nam, doi tugng hudng tdi la céc
ban sinh vién dén tir khap noi trén thé gigi. Thi sinh
tham gia sé guri Ban bién h¢ cua ho cho Nguyén don
va Bi don vé mot vu kién gia dinh. Cac doi dugc chon
sé trinh bay ndi dung vai tu cach |a Nguyén don va Bi
don truée Hoi dong Trong tai & Vong Tranh bién.

1.2. Don vi té chirc - ALSA (Asian Law Student As-
sociation)

1.2.1. T6 chire Sinh vién Luat Chau A (ASLA)

ALSA la to chirc phi chinh tri, phi lgi nhuan, mang
dén su da dang vé van hda va nang cao tinh chuyén
nghiép trong cong viéc, tao ra nhirng co hoi mdi dé
mo rong va tang cuong cac moi quan hé gilra céc
sinh vién luat Chau A. Pugc thanh 1ap vao nhitng ndm
1980, ALSA da, dang va khong ngirng phat trién thanh
to chirc hang dau, noi nhitng sinh vién luat co thé tro
thanh nhirng ca@ nhan xuat sac, nhirng nha lanh dao
trong tuong lai. Muc tiéu chinh ctia ALSA |a gitp cac
sinh vién luat chia sé y tudng, van hoa va kién thirc
phdp ly xuyén qudc gia thong qua viéc t0 chirc cac
su kién nhu hoi thao, dién dan, budi toa dam,... Hién
nay, cac thanh vién thudc td chirc dén tir 16 qudc gia
va vlng lanh tha trén khap Chau A, trong dé bao gém
Viet Nam.

1.2.2. ALSA Vietnam

Vao ngay 31/01/2012, ALSA Vietnam dugc chinh
thirc cong nhéan la quan sat vién cua td chirc ALSA.
Vao thang 8 nam 2012, ALSA Vietnam duogc cong
nhan la thanh vién chinh thirc cua ALSA tai dien dan
ALSA ¢ Bangkok, Thai Lan. Hién nay ALSA Vietnam
c6 hai khu vuc (Local Chapter) tai Thanh phd Ho6 Chi
Minh va Ha Noi. Dac biét, nam 2020 ALSA Vietnam
lan dau duogc dang cai to chic ALSA International
Moot Court Competition (AIMCC) tai Thanh pho Ho
Chi Minh. Vdi tinh hinh dich bénh Covid-19 tiép tuc
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dién bién nghiém trong va phtrc tap, AIMCC 2020 d3
bi hdy. Do vay, du kién sang nam 2021, ALSA Vietnam
van sé tiép tuc dam duong vai tro |a ban t6 chirc cudc
thi.

2. Muc tieu

Cac thi sinh tham gia cudc thi sé co co hoi phat
trién cac ky nang phan tich va kj nang trong nghién
ctru, binh ludn phap ly, dé ra nhirng chinh sach mdi,
dong thai dugc ma rong kién thirc va tiép xtc vai céc
van dé phap ly cta luat phdp qudc té trong moi truong
mo phong Toa an Quoc té hodc Hoi dong Trong tai
Quoc té. Cudc thi con két ndi cac sinh vién luat tir
khap noi trén thé gidi, tao ra mot moi treéng nang
dong, sang tao, gitp ngudi tham gia cé co hoi duge
hoc tap, trau doi, giao luu hoc thuat, trao doi vé cac
van dé phap ly hién dai. Nhitng trai nghiém cé dugc
tlr AIMCC sé la kinh nghiém dang gi4, tao nén tang
cho qua trinh hanh nghé trong linh vyc phép Iy sau
nay.

3. Thoi gian va dia diém
Cudc thi AIMCC thuong nién dugc té chirc vao giira

thang 8 hodc thang 9 hang nam, dia diém to chic va
doi tac sé dugc dinh theo tirng nam.

AIMCC 2018: 24-27/8/2018 tai Yangon, Myanmar,
AIMCC 2019: 13-16/9/2019 tai Bangkok, Thai Lan;

AIMCC 2020: 17-22/9/2020 tai Thanh phd Ho Chi
Minh, Viét Nam (da bi hay do dich bénh COVID-19);

AIMCC 2021 du kién to chirc tai Thanh phd H6 Chi
Minh, Viét Nam.

4. Thong tin lién he

4.1. AIMCC

Website: http://aicmcc.alsainternational.org/
Email: alsaimcc2019@gmail.com

4.2. ALSA Viét Nam

Website: http://alsainternational.org

Email: alsa.vietnam(@gmail.com
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“SPOTLIGHT” - TQI AC NHAN DANH CHUA DU'QC DUNG DUONG
BOI CAI BONG CAM LANG CUA BOSTON

Toi ac rieng do mot cé nhan gay nén co thé sé dé
dang bi lat tay va |én an bai cac nha hanh phap thong
qua nhitng so hd ma ke pham to6i mac phai, nhung
liéu nhirng t0i ac do co con dé bi vach tran néu hanh
vi pham t6i dugc “van hanh” bai ca mot hé thong? Day
chinh |a huéng di ma nhirng tén linh muc vo nhan dao,
mang danh “Chaa" da dung dé che day cho toi ac cua
minh. Goc khuat tam toi nay cua xa hoi ¢ Boston - mot
thanh pho I6n cua Hoa Ky, da dugc thap sang boi mot
nhom phong vién nhiét huyét, tai gioi - Spotlight, tir
toa soan Boston Globe, mang lai hy vong cho nhirng
nan nhan dang thuong, vo t0i. Bo phim “Spotlight” da
tai hién mot cach chan that hanh trinh vach tran toi ac
cua cdac linh muc o Boston. Khong chi mang dén gia
tri nhan van cho nquai xem, “Spotlight” con dem dén
cho khan gia noi chung va sinh vién luat noi riéng mot
goc nhin ly tha, day mdi mé vé phap ludt cling nhu tu
duy phap ly chuan xac hon khi nhin nhan sy viéc.

“Spotlight” bat dau véi cau chuyén cii cé that cua
mot vi muc su bi t6 cdo da tirng lam dung tre em tai
cac truong hoc kéo dai tir nam 1961 dén nam 1985.
Moi chuyén dan vuot ra ngoai tam kiém soat khi khong
phai mot, ma la hang chuc gido churc tai Boston déu
lién quan dén su viéc nay. Va cau ndi clia Baron - mot
vi tong bién tap mai diem dam cla tdoa soan Boston
Globe, da@ ma ra mot con duong mai dé nhom phdng
vién Spotlight tiép tuc diéu tra cau chuyén, tim ra con
duong gianh lai cong ly cho cdc nan nhan: “Néu chi
tap trung vao mot ke, thi chang gidi quyét duagc gi.
Chting ta dang doi dau vai ca mot hé thong, mot hé
thong tinh vi, va tham chi con dugc nqudi dan ung ho
nira”. Nhom phong vién diéu tra ky cuu trong toa soan
da trién khai dé tai, bién tap viéen Baron da cling vGi bo
nam nha bdao gom Robby Robinson (Michael Keaton),
Michael Rezendes (Mark Ruffalo), Sacha Pfeiffer
(Rachel McAdams), Ben Bradlee Jr. (John Slattery)
va Matt Carroll (Brian d'Arcy James) vao cudc. Cac
phdng vién lién lac véi tirng nan nhan, luat s 16 tung,
cac nhan chirng quen biét dé dan tiép can su that gay
chan dong. Bo phim bat dau khién ta phai ngd ngang,
sg hai khi so lugng linh muc co lién quan dén vu an
nay lai lén dén con so 87 nguoi. Tuwdng chirng ho la

Nguyén Hoang Qudc Huy (K20502C),
Sinh vién Truong Dai hoc Kinh té - Luat, PHQG Tp.HCM

dirc tin, 1a noi dé nguoi dan guri gam niém tin, hy vong,
cudi cung chinh ho lai la nhirng ngui di gieo rac noi
dau cho nhitng dira tre vo t6i, khong co tiéng noi va
khong hé co kha nang khang cu. Theo thai gian, con
s0 cua nhitrng nan nhan bi thiét hai ay ngay mat tang
lén khién cho ap lyc phai tim ra su that ngay cang I6n.
Sau hang chuc nam vu an chim trong bong t6i, nhom
phong vién da dan tim ra nhirng manh moi dau tién
cho dén mau chot cudi cling cta vu an. Két cuc cu thé
cua nhirng tén linh muc dgc 4c tuy khong dugce dua
vao phim, nhung chac han ching ta déu cé thé du
doan dugc né mot cach dé dang.

Hanh trinh tim lai anh sang cho vu viéc sau hang
chuc ndm chim trong béng t6i cia nhom phdng vién
da dugc “Spotlight” tai hién mot cach tron ven. Hanh
trinh ay lai cang tro nén kho khan, thir thach hon khi
su viéc dugc bao che bai quyén luc, thi doan cua
nhirng nguoi dugc xem |a co trach nhiem trong Gido
hoi va tham chi cac nhan vien nha nudc ciing thong
dong che ddy vu viéc nay. Nho vao y chi mudn giai
thoat nhirng dira tre vo toi khoi noi dau vo hinh suot 3
thap ky, nén tirng hanh dong, suy nghi cua ho déu rat
dirt khoat, logic: luon tdo bao trong tirng suy nghi @
moi ké hoach, quyét doan nhung khong kém phan can
trong trong hanh dong. Tir d6, nhitng dau vét ma mit
trong vu an day gian truan dan dugc tim ra. Sau nha
bdo My trong phim déu la nhirng nguai cé pham chat
dang quy. Ho giau sdng kién va tinh trong phat hién
van dé, manh mé khi lam viéc doc lap ciing nhu linh
hoat khi lam viéc nhom, ludn tin vao gia tri ma ban
than theo duoi, kién tri véi muc tiéu. Ta sé dé dang
an tugng vai hinh anh anh chang Mike Rezendes tuy
dang trong con khon kho va khing hoang kinh té gia
dinh nhung van quyét tam di tim sy that. Phan canh
anh trg nén gian dir véi dong nghiép khi moi chuyén
khong di ding huéng: “Ching ta phai vach tran nhirng
ké do chi!” da gay an trgng manh mé trong long dai
da so khan gia.

Khong giong voi cac tac pham dién anh noi tiéng
khac, “Spotlight” vai mot mach phim cham, tir tir dan
dat tam hon ngudi xem dén véi mot thé gidi rat that
bang ndi dung, thong diép cua riéng no. Bo phim da
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gan nhu khang dinh rang moi thi trong cudc séng
chang cé gi 12 hoan toan tuoi dep va dang tin cay
tuyét dai, tir do ta ciing tiép thu dugc mot quan diém
mang tinh thuc té, toan dién hon. Ta thau hiéu tam
ly ctia nhitng nan nhan dang thuong khi da phai chiu
dung mot cudc doi chua xot, bi hanh ha vé tinh than
lan thé xac bdi nhitng thé luc cé quyén hanh trong xa
hoi. M6i mat thude phim day tinh cé dién cua “Spot-
light” dién ra déu dua ta dén gan hon vdi thé gidi day
phirc tap, chong gai nhung ciing day nhan ai khi bo
phim chtra dung nhiéu tdm hén qua cam cuta cdng ly.
Cac cau thoai cua nhom phdng vién déu chira dung
mot triét Iy sau sac, mot 16i tur duy nhay bén khién
nguoi xem phai nga mi than phuc. D6 chinh la ngon
dudc vo hinh nhung rat sang cua b phim dan dén 16i
ra cho cac nan nhan trén doan duong tam toi kéo dai
hang chuc nam. T hinh anh, noi dung cho dén cac
nhan vat - tat ca déu dugc trau chudt ky lugng deé roi
dung hoa, bo trg cho nhau gitp bo phim trg thanh mot
tuyét tac y nghia cho hau hét khan gia.

Phim da khang dinh vi tri ctia minh khi gianh dugc
6 dé cu giai Oscar, dugc xudng tén vdi hang muc
“Phim truyén xuat sac nhat” va “Kich ban gac xuat sac
nhat” tai lé trao giai Oscar lan thir 88. Dong thoi phim
nhan dugc nhiéu giai thuong tir hiép hoi cac nha phé
binh va dugc vinh danh la mot trong nhirng bo phim
hay nhat ctia nam 2015 bai nhiéu an pham khac nhau.
D6 |a nhirng minh chirng thuyét phuc cho sy thanh
cong cua tuyét tac “Spotlight”.
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Hiéu luat khong kho

TRANH CHAP KET QUA DANH GIA HO SO DU THAU

Vén Thi Thao Vy (K18502),

Tran Thi My Linh (K19502) & V6 Gian Qué Phuong (K195021C),

Sinh vién Truong Dai hoc Kinh té - Luat, PHQG Tp.HCM

Ban an so: 07/2018/KDTM-PT “Ve viéc: Tranh chap dau thau dich vu” cua Toa an nhan dan tinh
Ba Ria - Viing Tau'

A. THONG TIN VU AN

1. Cac ben trong vu an

Nguyén don: Tong Cong ty xdy dung D (sau day goi
tat la “Cong ty D")

- Ngudi dai dién theo phép luat: Ong Ngo Van T -
Chu tich Hoi dong quan tri

- Ngudi dai dién hgp phap: Ong Nguyén Trong L -
la ngui dai dién theo Uy quyén

Bi don: Cong ty TNHH Cang Quoc TE T (sau day goi
tat la “Cong ty T")

- Ngudi dai dién theo phép luat: Ong Katsuyuki K1
- Tong Giam doc

- Ngudi dai dién hgp phap: Ong Nguyén Minh K2 - 12
ngudi dai dién theo uy quyén

Ngudi khang cado: Bidonla Congty T

Nguoi lam chirng:

- Cong ty Co phan Dich vu va Van tai Bién V (sau
day goi tat la “Cong ty V") - thanh vién Hoi dong
thanh vién cta Cong ty T;

- Ong Phan Thanh C (sau day goi tat 12 “Ong C")
- Phé Gidam doc Cong ty T va la thanh vién cta To
chuyén gia phu trach danh gia ho so du thau do Cong
ty T bo nhiém.

2. Dir kién xoay quanh van de phap ly?

Ngay 17-10-2017, Cong ty D nop ho so du thau
("HSDT") dé tham gia dau thau do Cong ty T lam bén
moi thau doi véi 02 goi thau PK1A-1 va PK1B-1 (sau
day goi chung |a “02 goi thau") theo phuong thirc mét

giai doan hai tdi ho so, bao gom ho so dé xuat ky
thuat va ho so dé xuat tai chinh.

Tuy nhién, can ctr vao ndi dung Cong van so 113 va
114 do Cong ty T ban hanh vao ngay 28-10-2017 va lGi
trinh bay cta Cong ty T, HSDT ctia Cong ty D da bi loai
vdi ly do khong dap (rng dugc yéu cau vé dé xuat ky
thuat, cu thé nhu sau:

Thir nhat, Cong ty D da bi khoi kién béi nhiéu nha
thau phu do khong thuc hién viéc thanh toan day du
va dang han;

Thir hai, can cir theo thong tin cong khai trén cac
phuong tién thong tin dai ching, nhiéu can b lanh
dao cua Cong ty D hién dang bi khai t6, diéu tra va xét
XU vé cac hanh vi dua, nhan hai 1, thong thau;

Thir ba, Cong ty D da nhiéu lan bi nhac nhd vé cham
hoan thanh tién do thi cong cling nhu thiéu nang luc
va ky luat vdi nhiéu goi thau minh phuy trach, khong
dap tng tiéu chi khong c6 hgp dong khong hoan
thanh trong thoi gian HSMT yéu cau;

Thir tu, Bdo cdo tai chinh nam 2016 cta Congty D
con nhiéu diém nghi van, khong r6 rang;

Thir ndm, Cong ty D co biéu hién thuc hién hanh
vi thong thau bang cach thong dong véi cac cé nhan,
to chirc co lien quan nham thu thap két qua lua chon
nha thau. Theo do, Cong ty D da tryc tiép phan hoi
véi Cong ty T vé noi dung danh gia HSDT tai Bao cao
22, Bdo cdo 23 va Béo cado danh gia ho so dé xuat ky
thuat cta 02 goi thau (“Bdo cdo ky thuat”)® cia Cong
ty T, trong khi Cong ty T chua cong bé ndi dung Bdo
cdo 22 va Bdo cdo 23 dén Cong ty D. Diéu nay chirng
to Cong ty D da tiép nhan cac bao cdo trén tir chu thé
khdc ma cu thé la Cong ty V va 6ng C. Dugc biét, ong

' Xem ban &n tai: Trang Thong tin dién ttr cong bd ban an, quyét dinh cia Toa én, <https://congbobanan.toaan.gov.vn/2ta146307t1cvn/chi-tiet-ban-an>

truy cap ngay 20/10/2020

2 Nham tac gia chi trich lrge nhirng tinh tit, su kién chinh y&u va can thiét cho viéc binh ludn an. D& biét thém thong tin cu thé, quy doc gia co thé tim

doc ban an tai cha thich s6 1

¥ Noi dung ban an khéng cung cap tén goi cia Bao cdo 22 va Bao cdo 23 ciing nhu nhirng ndi dung bén trong. Tuy nhién, co thé nhan thay, 03 ban bao
cao nay la co so danh gid HSDT cua Cong ty D va két qua du thau doi vai 02 goi thau
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C vdi tu cdch la thanh vién To chuyén gia da cung cap
cac Bao cédo néu trén cho Cong ty V. Sau do, Cong ty
V trich ly do Cong ty D bi danh gid khong dap tng vé
ki thuat doi véi 02 gdi thau trong cdc Bdo cdo va gtri
dén Cong ty D.

Vé phia Cong ty D, xét thay quyén lgi ctia minh bi
xam pham, cong ty da yéu cau Toa an bugc Cong ty
T phai: (i) cong nhan Cong ty D |a nha thau dép (ng
yéu cau vé mat ky thuat 02 goi thau; (ii) tiép tuc mo tai
ho so tai chinh ctia Cong ty D va xem xét két qua dau
thau theo quy dinh cta Luat Dau thau.

Vé phia Cong ty T, Cong ty khong chap nhan yéu
cau khai kién cta Cong ty D, dong thoi khang dinh
viéc Cong ty T loai HSDT cua Cong ty D la c6 can ct,
khach quan.

3. Cau hoi phap ly

(i) Cong ty T co thuc hién ding tha tuc dau thau va
nguyén tac, trinh ty danh gia ho so du thau khong?

(ii) Cong ty D c6 thuc hién hanh vi thong thau
khong?

(iii) Cong ty T co nghia vu tiép tuc ma tdi ho so dé
xuat vé tai chinh cta Cong ty D khong? Néu khong,
Cong ty T phai thuc hién trach nhiém nhu thé nao dé
phi hgp véi quy dinh phép luat vé dau thau?

4. Co so phap ly

- Diéu 39, Diéu 89, Diéu 92(1) Luat Dau thau 2013*
(sau day goi tat la “LDT");

-Diéu12(2), Diéu 15, Diéu 26 Nghi dinh s6 63/2014/
ND-CP quy dinh chi tiét mot s6 diéu cua Luat Dau thau
vé lura chon nha thau (sau day goi tat [a “Nghi dinh
63/2014/ND-CP").

5. Nhan dinh cua Toa an

Vé phuong thire lyra chon nha thau cia Cong ty T,
hinh thirc hop Ié cua ho so dé xuat vé k§ thuat cua don
vi tham dy thau la Cong ty D thi cac duong su déu
thong nhat va khong tranh chap nén khong xem xét.

Vé viéc Cong ty T cho rang Cong ty D khong phai
la nha thau dap (rng yéu cau vé mat ky thuat goi thau
PK1A-1 va PK1B-1: Cong ty T da phat hanh cong khai
HSMT cho hai goi thau néu trén, trong HSMT da dé
ra cac tiéu chuan dé cham HSDT rat cu thé. Theo quy
dinh cua phap luat®, Cong ty T khong duogc can ci
vao cac tiéu chuan nam ngoai HSMT dé cham dai voi

* Prroc stra doi, bd sung ndm 2017 bai:

HSDT. Tir d6, Hoi dong xét xuir sé xem xét mot s noi
dung cu thé sau:

(i) Bi don cham va danh gia ho so dé xuat vé ky
thuat cia Nqguyén don chinh thirc khong dat hai tiéu
chi vé nang luc tai chinh va kinh nghiém, Hoi dong xét
xUr thay rang: Doi vdi tiéu chi vé lich sir khong hoan
thanh hop dong thi Nguyén don la nha thau khong c6
hgp dong khong hoan thanh trong thoi gian HSMT yéu
cau; Doi vai tiéu chi vé két qua hoat dong tai chinh thi
Nguyén don |a nha thau dap (rng tiéu chi vé két qua
hoat dong tai chinh theo yéu cau ciia HSMT.

(i) Mot sd ly do Bi don dua ra dé khang dinh viéc
loai HSDT ctia Nguyén don la dlng quy dinh, Hi dong
xét xUr thay rang: nhitng y kién |a khong phi hgp nén
khong co co so chap nhan khang céo cua Bi don.

Vé yéu cau clia Cong ty D vé viéc bugc Cong ty T
phai tiép tuc mo tdi ho so dé xuat vé tai chinh cua
Cong ty D doi véi 02 goi thau, HDXX thay rang: Néu
nay mdi ma tdi ho so dé xuat vé tai chinh ciia Nguyén
don la khong ding quy trinh, tha tuc cua phap luat
dau thau, lién quan t6i tinh bao mat cua ho so. Do vay,
HDXX phuc tham sira lai phan quyét dinh nay cua Ban
an so tham.

Nhirng van dé khdc giir nguyén nhu Ban an so
tham.

6. Quyét dinh cua Toa an

HDXX chap nhan mét phan yéu cau khang céo cua
Cong ty T, stra mot phan Ban an kinh doanh thuong
mai so tham, nhu sau:

Chap nhan yéu cau khai kién cta Cong ty D dai vai
Cong ty T: Cong nhan Cong ty D la nha thau dép ng
yéu cau vé mat ky thuat dai vai 02 goi thau PK1A-1
va PK1B-1; Cong ty T c6 trach nhiém thuc hién quy
trinh dau thau theo ding quy dinh cta phap luat vé
dau thau.

B. BINH LUAN BAN AN

1. Cong ty T (Bi don) co thuc hién ding thu tuc
dau thau va nguyeén tac danh gia HSDT khong?

Trong phan nhan dinh cta Toa an phac tham,
HDXX khong xem xét dén tinh hop phap cua phuong
thirc dau thau ma Bi don da ap dung, cling nhu hinh
thirc hgp Ié cua ho so dé xuat ki thuat cua Nguyén
don vi hai bén duong su déu thong nhat véi nhau noi
dung nay. Tuy nhién, dua vao nhirng dir kién trong

(1) Luat sd 03/2016/QH14 ngay 22 thang 11 ndm 2016 cua Qudc hoi sira ddi, bd sung Digu 6 va Phu luc 4 vé Danh muc nganh, nghé dau tu kinh doanh

cd diéu kién cia Luét Dau tu, co hiéu lue ké tir ngay 01 théng 01 ném 2017;

(2) Luat Ho trg doanh nghiép nho va vira sd 04/2017/QH14 ngay 12 thang 6 ndm 2017 cua Qudc hai, co hiéu lrc ké tir ngay 01 thang 01 nédm 2018
* Nguyén tac cham thau phai can cir vao tiéu chuan danh gia ho so du thau va cac yéu cau khac co trong ho so mdi thau. Xem thém tai LDT 2013, Diéu

39; Nghi dinh 63/2014/ND-CP, Diéu 12 (2), Diéu 15
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ban &n c6 thé nhan thay phia Bi don dép (rng dugc
mat sO quy dinh cia phép luat vé dau thau.

Mirc do tuan thu viéc thuc hién thu tuc dau thau
va nguyén tac danh gia HSDT cua Cong ty T

Thut nhat, HSMT cua Bi don trinh bay mdt cach
cu thé cac ndi dung lién quan dén cudc dau thau.
Trong dd, ho so xac dinh ro6 phuong thirc tham gia
dau thau Ia phuong thirc mot giai doan hai tdi ho
s0,° thong bdo mai thau, dé cap dén cac yéu cau lién
quan tdi dich vu dau thau,... Dua vao nhirng yéu to
trén, HSDT cua Nguyén don duge danh gia la hop
|é. Mt khac, HSMT chi duoc phat hanh dé lua chon
nha thau khi c6 du cac diéu kién tai Diéu 7(1) LDT,
qua d6 nhan thay Bi don du diéu kién dé phat hanh
HSMT.

Thir hai, Bi don ti€p nhan va md HSDT ding quy
dinh phéap luat vé phuong thirc dau thau mot giai
doan hai tdi ho so. Theo do, Diéu 29 LDT quy dinh
viéc tiép nhan hai tdi ho so vé ki thuat va tai chinh
phai dién ra cing mot thoi diém. Sau dé, ho so dé
xuat ky thuat phai dugc mo trude ho so dé xuat tai
chinh. Dua trén dir kién cua ban an, Bi don da tiép
nhan toan bd HSDT cua Nguyén don dai véi 02 goi
thau vao cung mot thoi diém (8h10’ ngay 17-10-
2017). Vé trinh ty mo ho so, Bi don dam bao thyc
hién ding trinh tu. Theo do, Bi don da mo tdi ho so
dé xuat ky thuat cla ca 02 gdi thau lan lugt vao lic
9h05’ va 14h05’ cling ngay dudi su chirng kién clua
thanh vién Nguyén don; dong thai niém phong 02 tdi
ho so tai chinh.

Thir ba, Bi don dam bao dung trinh tu danh gia
HSDT. Theo Diéu 18 Nghi dinh 63/2014/ND-CP, quy
trinh danh gia ho so du thau phai tién hanh lan lugt
03 budc: (i) danh gid tinh hop 1€ cua HSDT; (ii) danh
gid ndng luc, kinh nghiém; (iii) danh gia vé ky thuat
va tai chinh. Trong dd, moi budc danh gia sau dua
trén co so dap (rng diéu kién cua cac budc danh gia
trude.” Dai chiéu vai qua trinh Bi don danh gid ho so
dé xuat ki thuat cua Nguyén don cho thay Bi don da
tuan tha trinh tu nay, thé hién qua viéc Té chuyén gia
phia Bi don danh gia tinh hop 1é cia HSDT trudc khi
di vao danh gia chi tiét vé nang luc, kinh nghiém cua
nha thau.®

Nhirng vi pham cua Cong ty T vé nguyén tac cham
thau

Tuy nhién, trong qua trinh danh gia chi tiét HSDT,
Bi don c6 biéu hién vi pham nguyén tac cham thau.
Theo quy dinh thi viéc cham thau phai can cir vao tiéu
chuan danh gid HSDT va cdc yéu cau khac co trong
HSMT.? Thé nhung, Bi don da khong tuan thu nguyén
tac nay, ngugc lai dua ra nhirng tiéu chi nam ngoai
HSMT dé danh gia HSDT cua Nguyén don.

Dau tién, Bi don cho rang Nguyén don vi pham
tiéu chi vé lich str hgp dong khong hoan thanh. Theo
tiéu chi nay, tir ngay 01-01-2014 dén thoi diém dong
thau, nha thau phai khong co6 hop dong khong hoan
thanh, nguoc lai sé bi loai khoi danh sach tham gia
du thau. Can c( Bi don dua ra la viéc Nguyén don bi
xép loai “chua dép (ng yéu cau” theo Quyét dinh so
1483/QD-BGTVT cua Bo Giao thong Véan tai va bi canh
cdo tién do tai Cong van so6 1503/BQLDAHH-QLDA
cua Ban Quan ly du an hang hai. Tuy nhién, d6i chiéu
voi cach xac dinh hgp dong khong hoan thanh trong
HSMT', cho thay hgp dong khong hoan thanh khong
bao gom hai van ban ma Bi don da dung lam cén cu
loai HSDT cua Nguyén don. Do vay, co thé két luan
Nguyén don khong c6é hgp dong khéng hoan thanh
trong thoi gian HSMT yéu cau.

Tiép theo, Bi don cén cir vao cac thong tin bao chi
khong tot dé danh gida HSDT cua Nguyén don. Theo
do, Bi don cung cap cho co quan xét xtr cac bai bao
c6 ndi dung veé tinh hinh sir dung vén va céac lanh dao
chu chot cta Nguyén don co lién quan t6i hanh vi
tham nhiing, hoi 16. Hanh vi nay da bi HDXX bac bo
vi khong nam trong tiéu chi ma HSMT yéu cau. Dong
thoi, Bi don trude dé da cham dat cho Nguyén don vé
tiéu chi nay, vi vay, viéc néu ngugc lai ndi dung nay la
khong thoa dang.

Ngoai ra, trong qua trinh xem xét Bao cdo tai chinh
cua Nguyén don, Bi don tu minh ly giai, suy luan két
qua cua Bao cdo tai chinh khi phat sinh nghi ngo. Diéu
27(2) Nghi dinh 63/2014/ND-CP quy dinh vé nguyén
tac lam ro hé so du thau déi véi phuong thirc dau
thau mot giai doan hai tii ho so dan chiéu dén Diéu
16 cua Nghi dinh nay, theo dé néu trong qua trinh
danh gia HSDT, Té chuyén gia cham thau nhén thay
thiéu tai liéu thi can yéu cau nha thau bo sung tai liéu

® Phurong thire dau thau mot giai doan hai tai ho so: phuong thire dau thau trong do bén du thau phai lap 02 bo ho so riéng biét cho cling mot goi thau,
bao gom: ho so dé xudt ki thuat va ho so dé xuat tai chinh. Xem thém tai LDT 2013, Diéu 29

7 Xem theém tai Nghi dinh 63/2014/NB-CP Diéu 18
® Nhan dinh cua Toa an vé ndi dung vu an [1]
° LET 2013 biéu 39, Nghi dinh 63/2014/NB-CP Diéu 12(2) va Diéu 15

"""Hop dong bi chi dédu tu két luan thdu khong hoan thanh ma nha thau khong phan doi va hop dong bi chi déu tu két luan nha thau khong hoan thanh,
khéng duoc nha thau chap thuan nhung da duoc trong tai hodc Toa an két luan theo hurdng bét lgi cho nha thau. Cac hgp dong khong hoan thanh khong
bao gom céac hop dong ma guyét dinh cia chi ddu tr da bi bac bo bang co ché giai quyét tranh chap. Hop déng khong hoan thanh phai dura trén tét ca
cac thong tin vé tranh chap cua hop dong twong (rng va khi ma nha thau da hét tat ca cac co hoi co thé khiéu nai”.
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nham chirng minh tu cach hop |, ndng luc va kinh
nghiém cua nha thau véi diéu kién khong lam thay doi
noi dung co ban cta HSDT da nop, khong thay doi gia
dy thau." Vi thé, viéc Bi don khong lién hé vdi Nguyén
don dé lam ro nhirng diém khiic mac ma tu xem xét,
danh gia la khong dap rng trinh tu luat dinh.

Mat khac, dé giai trinh cho viéc dua vao nhirng tiéu
chi khong co trong HSMT dé danh gia HSDT, Bi don
con chi ra trong HSMT c6 quy dinh vé cac “sai khac”,
“dat diéu kién”, “bo sot ngi dung”. Trong do, “sai khac”
la viec HSDT chira nhitng diém khac biét so vdi yéu
cau trong HSMT, “dat diéu kién" |a viéc HSDT dat ra
céc diéu kién mang tinh han ché hodc khong chap
nhdn hoan toan cac yéu cau trong HSMT, va “bo sot
ndi dung” |a viec HSDT khong cung cap mgt phan hoéac
toan b thong tin hay tai lieu néu trong HSMT. Nhu
vay, quy dinh nay yéu cau cédc nha thau khi lap HSDT
khong dugc vi pham vé mat ndi dung so véi HSMT. "
Tuy nhién, Bi don lai hiéu rang Bi don c6 quyén cén
ctr vao bat ky noi dung nao trong HSDT dugc cho la
khong pht hgp hoac bi bo sot dé danh gia HSDT cua
nha thau. Lap luan nay cua Bi don la khong phu hop,
boi cdc quy dinh nay la danh cho nha thau chi khong
phai bén moi thau, va viéc danh gid van phai bam séat
vao HSMT ma khong phai dura vao tiéu chi bat ky. Nhu
vay, viéc Bi don vién dan quy dinh nay dé ly giai cho
viéc danh gia HSDT thong qua cdc can cir bén ngoai
HSMT la khong phi hgp véi quy dinh phap luat vé tiéu
chi danh gia HSDT.

Tir nhitng phan tich trén day, co thé thay Bi don da
bao dam thuc hién dlng thd tuc dau thau, tuy nhién
co nhirng sai sot nhat dinh trong qua trinh danh gia
chi tiét HSDT cua Nguyén don. Trong cac quy dinh
phdp luat vé dau thau, nquyén tac cham thau phai can
ctr vao tiéu chi trong HSMT |a mdt nguyén tac can
ban. Tuy nhién, Bi don da vi pham nguyén tac nay khi
déanh gid HSDT cua Nguyén don lam anh hudng téi
quyén lgi ctia ho. Thém nira, viéc Bi don vién dan quy
dinh vé “sai khac”, “dat diéu kién", “bo sét noi dung”
dé bién minh cho hanh vi ciia minh cho thay Bi don
hiéu sai noi dung cua quy dinh ca vé doi tugng ap
dung lan can ctr danh gia. Hanh vi nay cé thé bat
nguon tir viéc Bi don chua that su hiéu ré noi dung
" Digu 16. Lam 16 ho so dy thau

HSMT do chinh minh soan ra ciing nhu cac tiéu chi
dé xem xét, danh gia HSDT, nhung ciing c6 thé day la
mot hanh dong cé chu dich cua Bi don, do do khong
loai trir kha nang Bi don khong chi sai sot trong qué
trinh danh gia HSDT ma da thuc hien mot trong nhirng
hanh vi bi cam tai Diéu 89 LDT. Hau qua phap ly tr
viéc thuc hién hai hanh vi nay la khac nhau, tuy nhién,
nhan dinh cta Toa an chi dirng lai ¢ viéc Bi don da co
sai sot trong tiéu chi danh gia HSDT ma chua lam ro
nhirng ndi dung nay.

2. Cong ty D co thuc hién hanh vi thong thau
khong?

Nhur dé trinh bay ¢ trén, mgt trong nhirng ly do Bi
don loai HSDT cta Nguyén don la vi cho rang Nguyén
don c6 dau hiéu thuc hién hanh vi thong thau khi
thong dong vdi ong C va Cong ty V trong viéc tiét 0
thong tin vé mot so bédo cdo lién quan dén qua trinh
lra chon nha thdau (Bao cdo 22, Béo cdo 23 va Bao
cdo ky thuat). Tuy nhién, theo nhom tac gia nhan thay,
ly do Bi don néu ra |a hoan toan vo Iy va thiéu can ctr
bai cac ly do sau day:

(i) Qua trinh thong tin giira ong C, Cong ty V va
Cong ty D (Nguyén don) khong phai la hanh vi tiét 1o
thong tin quy dinh tai Diéu 89(7) LDT

Trong vu viéc nay, Bi don cho rang Cong ty V va dng
C da thuc hién hanh vi tiét 10 két qua lua chon nha
thau, nha dau tu trude khi dugc cong khai ma theo
quy dinh tai Diéu 89(7) LDT la hanh vi bi cam trong
hoat dong dau thau.

Trudc lap luadn nay tir phia Bi don, ca Cong ty V va
ong C déu khang dinh: sau khi cong bé danh séch nha
thau dap tng vé k§ thuat thi ong C mdi bao lai cho
Cong ty V; viec Cong ty V trich ly do Cong ty D bi danh
gid khong dép (rng vé k¥ thuat doi voi hai goi thau va
guri cong van cho Cong ty T dé xem xét, danh gia toan
dién |a nham dam bao tinh minh bach, khach quan
nén khong phai hanh vi thong thau hay vi pham phap
luat vé dau thau.

Theo nhéan dinh cua Toa an, trén thuc té, ong C
khong cung cap Iy do loai Cong ty D & giai doan cham
ho so dé xuat ky thuat ma chi bdo cdo cho Cong ty

“1. Sau khi ma thau, nha thau cd trach nhiém |am rd hé so du thau theo yéu cdu clia bén mdi thau. Truong hop ho so du thau ciua nha thau thigu tai liéu
chirng minh tr cach hop |&, ndng luc va kinh nghiém thi bén mai thdu yéu ciu nha thau 1am rd, bd sung tai liéu d& chirng minh tu cich hop 1€, ndng luc
va kinh nghiém. Dai vai cac noi dung dé xuat vé ki thuat, tai chinh néu trong ho so du thau cua nha thau, viéc lam ro phai bao dam nguyén tac khong
lam thay doi ndi dung co ban cua ho so du thau da ndp, khong thay doi gia du thau.

2. Truing hop sau khi déng thau, néu nha thau phat hién hé so du thau thiéu cac tai liéu chirng minh tu cach hop 1€, ndng lue va kinh nghiém thi nha
thau duoc phép guri tai liéu dén bén mai thau dé lam rd vé tu cach hop 18, ndng lre va kinh nghiém cia minh. Bén mai thau cd trach nhiém ti€p nhan
nhirng tai liéu Iam rd cua nha thau dé xem xét, danh gia; cac tai lieu bo sung, lam r6 vé tuw cach haop I8, ndng lue va kinh nghiém duoc coi nhur mot phan

cua ho so du thau.

3. Viéc |am rd hé so du thdu chi duoc thue hién gifra bén mai thdu va nha thau c6 ho so du thau can phai lam rd va phai bao dam nguyén tac khéng
lam thay ddi ban chat cua nha thau tham du thau. Noi dung lam r6 ho so dur thau phai thé hién bang van ban va durge bén mai thau bao quan nhu mot

phan cua ho so du thau.

2 Thong tu 14/2016/TT-BKHBT quy dinh chi tigt 1ap ho so mai thau dich vu phi tr van, Muc 27.2
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V - cong ty chu quan ctia minh. Hanh vi nay cta 6ng C
dugc xét la pht hgp va viéc cung cap thong tin duoc
thue hién sau khi Bi don da cong khai thong béo dén
tat ca cac nha thau “Ban danh sdch két qua lura chon
nha thau dap tng yéu cau veé ky thuat, dugc tiép tuc
vao vong mo thau ho so dé xuat tai chinh”. Vay nén khi
To chuyeén gia loai Cong ty D thi chura xay ra hanh vi
tiét 10 thong tin lam anh huang dén két qua lua chon
nha thau. Xét vé viéc Nguyén don guri cong van yéu
cau Bi don thong bao ro ly do HSDT ctia minh khong
ddp (rng dU yéu cau vé mat ky thuat 1a ding luat. Boi
|é Diéu 31 Nghi dinh 63/2014/ND-CP vé cong khai két
qua lua chon nha thau doi véi phuong thirc dau thau
mot giai doan hai tti ho so dan chiéu dén Diéu 20 cua
Nghi dinh nay quy dinh ndi dung thong bao két qua
lra chon nha thau co bao gém “danh sdch nha thau
khong duoc lra chon va tom tat vé Iy do khong duoc
lrra chon cua tirng nha thau™?. Ngoai ra, trong HSMT
cua Bi don ciing cho phép nha thau dugc kién nghi
dén chi dau tu vé cac van dé trong qua trinh [ua chon
nha thau khi thay quyén va lgi ich hgp phap ctia minh
bi xam pham.

Tir nhirng lap luan trén, ¢ thé thay qua trinh thong
tin gilra Cong ty V, ong C va Nguyén don la hgp phap
va khong vi pham diéu cdm trong hoat dong dau thau
quy dinh tai Diéu 89(7) LDT.

(ii) Khong c6 dau hiéu nao cho thay Cong ty D
(Nguyén don) thuc hién hanh vi thong thau theo quy
dinh tai Diéu 89(3) LDT

Cu thé:
“Théng thau, bao gom cédc hanh vi sau day:

a) Thoa thuan veé viéc rut khoi viéc du thau hodc rut
don du thau dugc ndp trude dé dé mot hoac cac bén
tham gia thoa thuan thang thau;

b) Thoa thuan dé m¢t hodc nhiéu bén chuan bi
ho so du thau cho céc bén tham du thau dé mét bén
thang thau;

¢) Thoa thuan vé viéc tir chéi cung cap hang hoa,
khéng ky hop déng thau phu hodc cdc hinh thic gay
kho khan khac cho cdc bén khdéng tham gia thoa thuan.”

Trong vu viéc nay, co thé thay, cac biéu hién ma Bi
don trinh bay khong c6 cdc dau hiéu lién quan dén
viéc thong dong, cau két, dan xép vdi nhau cua céc
bén tham gia dau thau nham dé mat bén thang thau,
lam mat di tinh canh tranh cong bang, minh bach cua
dau thau; ciing khong cé biéu hién cua cédc hanh vi
dugc quy dinh tai Diéu 89(3) LDT néu trén.

13 Nghi dinh 63/2014/ND-CP, Bigu 20(6)(b)
4 19T 2013, Digu 75(1)(g)
s Nghi dinh 63/2014/ND-CP, Digu 14(3)(b)

Vi thé, y kién cua Bi don vé viéc co biéu hién cua
sur thong thau |a khong c6 co s6. Ngoai ra, viéc Bi
don khong phan hoi ly do cho Nguyén don, dong thoi
vién dan ly do loai HSDT cua Nguyén don do c6 hanh
vi thong thau co thé xem |a biéu hién cua viéc vi pham
nguyén tac cong khai, minh bach theo quy dinh cua
phap luat vé dau thau.

3. Cong ty T co6 nghia vu tiép tuc mo tii ho so de
xuat ve tai chinh cua Cong ty D khong? Néu khong,
Cong ty T phai thuc hién trach nhiém nhu thé nao dé
phu hgp véi quy dinh phap luat vé dau thau?

3.1. Cong ty T c6 nghia vu tiép tuc mo tii ho so dé
xuat vé tai chinh cua Cong ty D khéng?

Viéc Nguyén don yéu cau Bi don tiép tuc ma tdi ho
so dé xuat vé tai chinh la khong phl hgp véi nguyén
tac va trinh ty dau thau vi nhirng ly do sau day.

Thir nhét, yéu cau nay khong phu hop véi quy dinh
vé tinh bao mat cua ho so du thau, dugc xem 1a mot
trong nhirng nguyén tac co ban cta thi tuc dau thau.
Theo do, trach nhiém cua bén mai thau la “bao mat
cac tai lieu lién quan trong qua trinh luva chon nha
thau™, “tiép nhan va quan ly cdc ho so du thau da ndp
theo ché dé quan ly ho so mat cho dén khi cong khai
két qua lua chon nha thau, trong moi trudong hop khong
duoc tiét I thong tin trong ho so du thau cua nha thau
nay cho nha thau khdc, trir cdc théng tin cong khai khi
mo thau...”” Dong thoi, theo Diéu 26(4)(d) Nghi dinh
63/2014/ND-CP vé Thu tuc mo tui hé so du thau, “hé
so dé xuét vé tai chinh cua tat ca cdc nha thau phai
duoc bén maoi thau niém phong trong mét tui riéng biét
va duoc dai dién cua bén moi thau, nha thau tham du
Ié ma thau ky niém phong”. Trong truong hop nay, dé
dugc tiép tuc tham gia vao qua trinh dau thau, ho so
dé xuat vé tai chinh cua Cong ty D phai con dugc niém
phong. Tuy nhién, tai thoi diém giai quyét tranh chap,
ho so dé xuat vé tai chinh ciia Cong ty D da khong con
dugc niém phong vai day da chir ky cua tat ca cac
nha thau. Do vay, yéu cau dugc tiép tuc tham gia vao
qua trinh dau thau, budc Cong ty T mad tdi hé so dé
xuat vé tai chinh ctia Cong ty D la khong ph hop véi
quy dinh vé nguyén tac bao mat ho so dy thau trong
thu tuc dau thau.

Thir hai, viéc Cong ty T tiép tuc mo ho so dé xuat
vé tai chinh ctua Cong ty D |a khong phu hgp véi quy
dinh vé trinh tv mo hé so dé xuat vé tai chinh doi
v6i phuong thirc dau thau mot giai doan hai tui ho
so. Sau khi kiém tra niém phong tti dung cac ho so
dé xuat vé tai chinh, bén mai thau tién hanh mo ho
so theo trinh tu quy dinh tai Diéu 29(2)(c) Nghi dinh
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63/2014/ND-CP: “Viéc mo ho so dé xuét vé tai chinh
duoc thuc hién déi vdi tirng ho so dé xuét vé tai chinh
theo thir tu chif cdi tén cua nha thau cd tén trong danh
sach nha thau dap ung yéu cau vé ky thuat (...)". Trong
khi do, hoé so dé xuat vé tai chinh cua cac nha thau
khac la Cong ty 5 va Cong ty TV da dugc ma tir ngay
30/10/2017 (ngay sau khi Cong ty D nhan dugc théng
bao khong co tén trong danh sach cac nha thau dap
(rng yéu cau vé mat ky thuat doi vai 02 goi thau). Do
do, dén thoi diém sau khi tranh chap dugc giai quyét,
bén moi thau mdi tién hanh mo tdi ho so dé xuat vé
tai chinh cua Nguyén don sé khong dép ng trinh tu
theo luat dinh.

Tir nhirng can cir trén day, co thé két luan Nguyén
don sé khong duoc tiép tuc tham gia vao qua trinh
dau thau doi véi 02 goi thau PK1A-1 va PK1B-1, ciing
nhu Bi don sé khong cé nghia vu ma tti ho so dé xuat
vé tai chinh ctia Nquyén don. Do dé, Quyét dinh cua
Toa an phic tham vé viéc stra ban an so tham trong
truong hop nay |a phi hgp véi quy dinh cua phap luat
vé dau thau.

3.2. Cong ty T phai thuc hién trach nhiém nhu thé
nao dé phu hop vai quy dinh phap luat vé dau thau khi
khong duoc tiép tuc mo tii ho so dé xuat veé tai chinh
cua Cong ty D?

Theo quyét dinh cua Toa an, Hoi dong xét xur yéu
cau Cong ty T thuc hién quy trinh dau thau theo ding
quy dinh cua phap luat vé dau thau ma khong néu cuy
thé trach nhiém cta Cong ty T trong trudng hgp nay.
Phap luat hién hanh quy dinh cdc hinh thic xir ly doi
vdi hanh vi vi pham vé dau thau co thé ap dung bao
gom dinh chi cudc thau hodc khong cong nhan két
qua lya chon nha thau. Theo d6, Cong ty T da danh gid
ho so du thau dua trén cac yéu to khong lién quan ma
khong can ctr vao tiéu chuan danh gia HSDT va céac
yéu cau khac trong HSMT, hanh vi ctia Cong ty T dugc
xem |a mot hanh vi vi pham phap luét vé dau thau. Boi
&, Diéu 73(4) LDT quy dinh vé trach nhiém cta nquoi
c6 tham quyén, trong dé bao gom dinh chi cudc thau,
khong cong nhan két qua lra chon nha thau “khi phat
hién co hanh vi vi pham vé dau thau hoac quy dinh
khac cua phap luat cé lién quan.” Quy dinh nay ciing
dugc hudng dan cuy thé tai Diéu 123(2)(a)™ Nghi dinh

6 Diéu 123. Huy, dinh chi, khong cing nhan két qua lira chon nha thau

63/2014/ND-CP. Tuy nhién, bién phap dinh chi cudc
thau chi dugc ap dung dé khac phuc ngay vi pham da
xay ra va dugc thyc hién dén trude khi phé duyét két
qua lua chon nha thau. Dai véi bién phap khong cong
nhan két qua lua chon nha thau, bién phap nay dugc
thuc hién tlr ngay phé duyét két qua lva chon nha thau
dén trudce khi ky két hgp dong, trong trudng hop cén
thiét co thé ap dung sau khi ky két hgp déng."” Mac
du HDXX da cong nhan Cong ty D |a nha thau dap (ng
yéu cau vé mat ky thuat nhung trén thuc té vao thoi
diém ban an co hiéu luc (09/08/2018), dy an dau tu
xdy dung cang T da hoan thanh va di vao hoat dong.™
NGi cach khéc, tai thoi diém ban an co hiéu luc, cac
bién phap dinh chi cudc thau hay khong cong nhan két
qua lra chon nha thau da khong con phi hgp. Va do
do, Cong ty D “da khai kién thanh cong, nhung viéc thi
hanh an duong nhu khong con nhiéu y nghia™®. Trong
vu an nay, mac du Toa an da giai quyét dugc hai yéu
cau cta Nguyén don, nhung quyét dinh cua Toa an
lai kho co thé thi hanh va khong c6 nhiéu y nghia vai
Nguyén don trén thuc té, boi Ié méc du ho so dé xuat
vé tai chinh cta Cong ty D dat yéu cau nhung Cong
ty D khong dugc tiép tuc tham gia vao qua trinh dau
thau, bo 16 co hgi kinh doanh do thai gian giai quyét vu
an kéo dai. Vi vay, xuat phat tir dac trung cua linh vuc
dau thau, viéc tién hanh céc tha tuc 10 tung, giai quyét
tranh chap trong thoi gian dai co thé sé khong bao vé
toi da quyén va lgi ich hgp phép cua cac doanh nghiép
tham gia du thau. Do do, céac bén tham gia du thau
can linh hoat trong viéc yéu cau Toa dn ap dung bién
phap khan cap tam thoi, tam dirng viéc dong thau va
cac hoat dong co lién quan dén viéc dau thau® theo
quy dinh phap luat t6 tung dan su, giam thiéu tinh
trang du dugc Toa an chap nhan yéu cau khai kién
nhung cac quyét dinh nay lai khdng cé y nghia trén
thuc té nhu treong hop ctia Nguyén don.

C. KET LUAN

D3u thau la mot trong nhitng phuong thic kinh do-
anh hiéu qua va dugc str dung pho bién trong nén kinh
té thi truvong. To chirc dau thau gitp bén maoi thau lua
chon dugc nhén td phi hop cho du an cia minh nham
toi da hoa lgi ich. Mat khac, viéc chién thang mot
cudc thau ma ra co hgi I6n cho nha thau nang cao uy

(...) 2. Dinh chi cudc thau, khdng cong nhan két qua lra chon nha thau, tuyén bd vo hiéu ddi vai cac quyét dinh cua chu dau tu, bén mai thau, cu thé

nhu sau;

a) Dinh chi cudc thau, khéng cong nhan két qua lra chon nha thau duvoc dp dung khi cé bang ching cho thay té chirc, ca nhan tham gia hoat déng dau
thau cd hanh vi vi pham phép luat vé dau thau hodc cac quy dinh khdc cua phap ludt cd lién quan dan dén khong bao dam muc tiéu cua cong tac dau
thau 13 canh tranh, cong bang, minh bach va hiéu qua kinh t& hodc lam sai léch két qua lua chon nha thau; (...)

" Nghi dinh 63/2014/ND-CP, Diéu 123(2)(c). Xem thém Nguyén Quang Dué, Dao Thi Thu Trang, Nghiép vu Dau thau (NXB Thong tin va truyén thong) 223
'8 Biii Trang, Do Mén, ‘Lam sao phong ngira rii ro vdi tranh chap chua co luat?’ <https://tinnhanhchungkhoan.vn/lam-sac-phong-ngua-rui-ro-voi-tranh-

chap-chua-co-luat-post216926.html> truy cap ngay 22/11/2020

'® Bhi Trang, Do Mén, ‘Lam sao phong ngira rii ro vai tranh chap chua cé luat? <https://tinnhanhchungkhoan.vn/lam-sac-phong-ngua-rui-ro-voi-tranh-

chap-chua-co-luat-post216926.html> truy cap ngay 22/11/2020

2 Bg luat To tung dan sur, Diéu 30
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tin tren thuong truong.?

Do do6, dé dam bao sy cong bang, minh bach, quy
trinh dau thau phai tuan thd nhirng nguyén tac nhat
dinh. Mdt trong nhirng nquyén tac can ban do la viéc
cham thau phai can cir vao nhirng tiéu chuan co trong
HSMT. Bén canh do, phap luat con quy dinh nhu'ng
hanh vi bi cam trong hoat dong dau thau, trong so
do bao gom hanh vi thong thau. Truong hop vi pham
sé dugc xur ly theo quy dinh cua phép luat vé dau
thau thong qua céc hinh thirc nhu dinh chi cudc théau,
khong cong nhan két qua cudc thau. Tuy nhién, cac
hinh thirc xtr ly trén chi dugc dp dung trong diéu kién
nhat dinh, néu cdc bén khong hiéu rd quy dinh phap
luat sé kho cd thé ap dung dé bao vé lgi ich ctia minh.
Tuong ty véi truong hop cua Nguyén don trong vu an
nay, du da thang kién nhung khong thé yéu cau Bi don
huy thau, dinh chi cudc thau hay khong cong nhan
két qua cudc thau vi khéng dép tng dugc diéu kién
ap dung cua cdc bién phap nay. Vi vay, cac bén trudc
khi tham gia dau thau can phai tim hiéu kyj cac quy
dinh phap luat vé dau thau, cling nhu xay dung mét
chién lugc chat ché dé cd co hoi thang thau cao va kip
thoi bao vé dugc lgi ich chinh dang cia minh ngay khi
phat hién dau hiéu bi xam pham.

21 'Vai tro cua dau thau doi vai hiéu qua chi tiéu cong’, Tap chi tai chinh <

gua-chi-tiey-cong-92005.html= truy cap ngay 22/11/2020

DANH MUC TAI LIEU THAM KHAO
Van ban phap luat

1. B0 luat To tung dan su 2015

2. Luat bau thau 2013

3. Nghi dinh 63/2014/ND-CP Quy dinh chi tiét thi
hanh mot so diéu cua Luat Dau thau vé lya chon nha
thau

4. Thong tu 14/2016/TT-BKHDT Quy dinh chi tiét
lap ho so mai thau dich vu phi tu van

Nguon dién tur

1. Nguyén Quang Dué, Dao Thi Thu Trang, Nghiép
vu Dau thau (NXB Théng tin va truyén thong)

2. Bui Trang, D0 Mén, ‘Lam sao phong ngira rui
ro vgi tranh chap chua cé luat? <https://tinnhan-
hchungkhoan.vn/lam-sao-phong-ngua-rui-ro-voi-tra-

nh-chap-chua-co-luat-post216926.html>
3. ‘Vai tro cua dau thau doi vai hiéu qua chi tiéu
cnng Tap chi tai r:hmh <http: !ftanchltalchlnh vn/

hieu-qua-chi-tieu-cong- 920[]5 htrnl:-
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%) LEGALESE QUIZ |

Use the clues given to guess the right word

PERSONAL DATA

related to an
individual

collected and
sold by data
brokers

EX POST

protected by
law

customised
personalized

DATA BREACHES

after harm has
occurred

Latin for “after
the fact”

data held by a
third party

firms notify
consumers

raise costs of
harmful
activity

compensate
injured parties

LIABILITY

minimize the
chance of this
happening

theft of

personal
information

EX ANTE

legal
obligation

must be
established or
proven

limit harmful
externality

Latin for
“before the
event”

civil law and
criminal law

contracts,
torts, taxes,...

INFORMATION DISCLOSURE

data breach
disclosure laws

security breach
notification
laws

“investment in
security
protections”

“reducing the
probability of a
breach”

public
notification

work in indirect
ways

~ PRACTICE MAKES PERFECT ~
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)} HOAT DONG NGHIEN cUU KHOA HOC

6e SINH UIEN TRUONG DAI HOC
000

A. VAl TRO CUA NGHIEN cUU
KHOA HOQC

o DGi vai trudng:
- Nang cao chat lvong doi ngl can bg,
gidng vién bang céch:
+ Hudng dan sinh vién thuc hién dé tai
NCKH;
+ Hop tac NCKH vai cac don vj, t6 chirc
trong va ngoai nudc.
=> Nhanh chong trd thanh Trung tam nghién
ctru khoa hoc va tu van chinh sach hang dau
Viét Nam [inh vuc kinh t&, luat va quan ly.
o Dai vadi sinh vién:
- Co héi van dung kién thire da hoc vao giai
quyét nhirng van dé thuc tién;
- Co hoi tiép can vadi nhiéu dé tai thu vi vai
quy mo tlr nho téi I6n, ma rong von kién thirc;
- Gop phan phéat huy tinh ndng dong, sdng
tao; kha nang tu duy doc lap, tu hoc hoi, tinh
théan hop tac cua sinh vién.

VIEN

KINH TE - LUAT, DHOG TP.HCM

B. PINH HUONG NGHIEN cUU
KHOA HOC CUA TRUONG DAI HOC
KINH TE - LUAT

Cac hudng nghien ciru chinh

1. Kinh té trong nudc (thé ché phat trién kinh té,
mo hinh tang trudng kinh té; cong nghiép hoa; hién
dai héa noéng nghiép, néng thén; viing kinh té trong
diém phia Nam, ...)

2. Thuong mai (thi truong qudc té; thuong mai
quoc té; tac dong cua cac hiép dinh song phuong
va da phuong, ...)

3. Tai khoa va tién té (phat trién thi truong tai
chinh, tai cau tric hé thong ngan hang, quan trj tai
chinh - ngan hang)

4. Dau tu nudc ngoai va doanh nghiép (quan tri
doanh nghiép, loi thé canh tranh, nhuong quyén
thuong mai, ...)

5. Toan kinh té - tai chinh ung dung (giai tich ma
tran va ing dung; nghién ctu ly thuyét biéu dién
nhom Lie, dai 6 Lie, K-ly thuyét va Ung dung, ...)

6. Cac van dé vé dat dai, phap luat canh tranh, tap
trung kinh té, phdp luat s& hiru tri tué; phap luat vé
ngan hang, phap luat vé hon nhén gia dinh,..

® C. SO LUQC QUY TRINH THUC HIEN NCKH O SINH

b I. Pang ky thuc hién va xét duyét deé tai

- Sinh vién dang ky dé tai NCKH tai Khoa;

- Sinh vién viét dé cuong nghién ciu gii cho Khoa xét duyét;
- Khoa guri dé tai dang ky NCKH dugc xét duyét vé Phong QLKH;
- Phong QLKH trinh BGH phé duyét danh muc de tai dang ky va phan
cong can bg, giang vién hudng dan.

Il. Thuc hién dé tai

- Chi nhiém, sinh vién va ngudi hudng dan trién khai thuc hién dé tai.
lil. Té chirc hdi dong nghiém thu cdp Khoa

- Sinh vién nop dé tai cho Khoa;

- Khoa t6 chirc hoi dong xét chon dé tai guri du thi cap Trudng.
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HOAT DONG NGHIEN cUU KHOA HO
SINH UIEN TRUONG DAI HOC
KINH TE - LUAT, DHOG TP.HCM

D. HOAT DPONG HO TRO SINH VIEN NGHIEN CUU KHOA HOC

- Dua bo mon Phuong phap NCKH vao chuong trinh dao tao;
- T6 chirc khoa hoc chuyén dé "Phuong phap nghién clru khoa hoc danh cho sinh vién" hang nam;
- T6 chirc, théng tin dén sinh vién cac cudc thi vé NCKH nhu:

+ Giai thudng nha khoa hoc tré UEL;

+ Giai thudong cong trinh nghién ctru khoa hoc xuat sac cho sinh vién, hoc vién cao hoc va nghién
clru sinh ¢ PHQG-HCM;

+ Giai thuong Sinh vién nghién clru khoa hoc - Euréka;

+ Giai thudng sinh vién nghién ctru khoa hoc céap BG,...
- Phan cong cén bo, giang vién ho tro truc tiép hoat dong NCKH cla sinh vién.

E. THANH TICH DAT DUQC

1. Bai bao khoa hoc
300 bai bao cla Trudong dugc cong bo trén céc tap chi uy tin nhu:
- Tap chi Phat trién & Kinh t&;
- Tap chi Nghién ctru kinh té;
- Tap chi Khoa hoc phap ly....

- Transition studies review;
- Journal of Macromarketing;
- Management Research Review;

2. Giai thuong NCKH sinh vién cac cap

Nam 2019:

- Giai thuong sinh vién nghién ctru khoa hoc cap Bo:
+ 01 giai Nhat;
+ 01 giai Nhi;
+ 03 giai Ba.

- Giai thudng sinh vién nghién ctru khoa hoc -Eureka:
+ 28 deé tai tham gia;
+ 2 dé tai vao vong Chung két va dat giai Khuyén khich.

Nam 2020:
- Giai thudng sinh vién nghién ctru khoa hoc cap Bé:
+ 07 dé tai dat giai thudng "Nha khoa hoc trée UEL" va dugc
dé xuat tham gia gidi thudng sinh vién NCKH cép Bé.
- Giai thudng sinh vién nghién ctru khoa hoc —Eureka:
+ 25 dé tai tham gia;
Y + 2 deé tai vao vong Chung két; '

+ 01 giai Ba;
@
N\

+ 01 giai Khuyén khich.

4

Nguon tham khao:
Phong quan ly khoa hoc, truong Pai hoc Kinh té - Luat, PHQG Tp.HCM
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LRAC

LEGAL RESEARCH & ADVISORY CLUB

Cau lac bo Nghién ciru & Tu van Phap luat (LRAC) la cau lac
bo hoc thuat truc thuoc Poan TNCS Ho Chi Minh khoa Luat Kinh
te, truong Dai hoc Kinh té - Luat, Pai hoc Qudc gia Thanh pho
Ho Chi Minh.

Muc tieu:

LRAC no luc xay dung mot mai truong hoat dong véi ba khong
gian nén tang: Nghién ciru - Thuc hanh - Phan bién thong qua cac
hoat dong chu dao phu hop véi nang luc sinh vién.

Si&r menh:

Tao dong luc thic day sinh vién phat trien cac ki nang can
thiet cho viec nghién ciru va tu van phap luat thong qua viec kién
tao mot moi truong thuc hanh hiéu qua va chuyén nghiép, ma o do
sinh vién khong chi la doi twong thu huong ma con la chu thé duy tri
va phat trien nhirng dong luc manh mé do.

Lien he:
Website: http:/Iracuel.org/

Fanpage: http://facebook.com/fplracuel
Email: Iracuel@gmail.com

[=]3Ca =]
Ma QR gitp ban truy cap cac s6 Chuyéen san da phat hanh: %
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