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LOT NOI DAU

Cau lac bo Nghién ciru & Tu van phap luat (LRAC) luén no luc khdong
ngirng trong viéc xay dung mét méi truong hoat dong vdi ba nén tang chinh:
Nghién ctru — Thue hanh — Phan bién thong qua cac hoat dong chu dao phu
hap vai nang luc cua sinh vién. Dé thuc hién nhimg muc tiéu nay, LRAC da va
dang ap u nhimg du an danh cho cac ban sinh vién dam mé vai nganh luat, thich
nghién ctru va sang tao. La nhitng nguoi dang ngoi trén ghé nha truong, ching
t6i phan nao hiéu dugc rang: sinh vién luat can duoc rén luyén ki ndng viét, rong
hon la ky nang nghién cuu. Vi lé nay, chuyén san Sinh vién & Phap luat da ra don.

Déy la noi sinh vién co co hdi van dung nhirng kién thirc da hoc va tiép tuc
phat trién cac ki nang can thiét thong qua viéc nghién ctru va thuc hanh viét cac
bai luan, bai nghién ctru khoa hoc ngan vé cac van dé lién quan dén luat phap
dang dien ra ngoai xa hoi. Viéc duoc cac thay co, luat su nhan xét vé kha nang
viét cua ca nhan trong khuén kho mét bai nghién ctru la co héi hiém co. Khong
chi vay, nhirng gop y, phan bién bai viét tir cac anh chi khoa trén ciing tao ra
nhing goc nhin da chiéu. LRAC mong mudn tao diéu kién va méi truong tot nhat
cho sinh vién dugc thir sire voi nghién ciru phap luat thong qua qua trinh nghién
ctru - viét - phan bién nham tao tién dé cho viéc thuc hién cdc céng trinh nghién
curu khoa hoc hoan chinh sau nay.

Bang nhifng cd gang, chung toi luon mong mudn dong gop strc minh vao
cong cudc tao dong luc thic day sinh vién phat trién cac ki nang can thiét cho
viéc nghién ctru va tur van phap luat. Song, kién thirc la vo tan va hiéu biét cua
chiing t6i con han ché nén nhiing thiéu sot trong cac bai viét cua chuyén san I3
khdng thé tranh khoi. Chiing t6i luén san long don nhan nhitng y kién dong gop
tir cac ban doc gia dé nhimng sé phat hanh sau dugc tot hon.

Cudi ctng, xin gui loi cam on su quan tam, giup do trong qua trinh hoan
thién chuyén san cua cac giang vién khoa Luat Kinh té, cac luat su cua Cong ty
Luat TNHH LTT & Lawyers va Cong ty Luat TNHH MTV An Luat, cac anh chi khoa
trén da ho trg duyét, stra bai ciing nhur tat ca cac ban sinh vién luén doi theo, ing
ho chuyén san Sinh vién & Phap luat noi riéng va LRAC néi chung.

Cau lac bo Nghién ctru & Tur van Phap luat
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Cac quy dinh va kién nghi vé ho trg tré em chua dugc xac dinh
danh tinh phap ly

Cach xac dinh hang hoa la hang hoa cua Viét Nam - Phan tich
tir du thao Thong tu ctia Bo Cong Thuong

Kién nghi hoan thién khung phap ly cho phép the dién thoai tro
thanh cong cu trung gian trong thanh toan dién tur tai Viét Nam

Su can thiét cua viéc xdy dung khai niém “dir liéu ca nhan”
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Luat Bao mat thong tin sinh trac hoc cta bang lllinois (My) - tir
vu kién cua Facebook dén quy dinh cla phap luat Viét Nam vé
bao mat thong tin
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Kinh da trong

CAC QUY DINH HIEN HANH VA KIEN NGHI VE HO TRQ TRE EM
CHUA BUQC XAC DINH DANH TiNH PHAP LY

Nguyén Dang Minh Chéau (K17502) & Tran Hiéu Ngan (K18502C),
Sinh vién Truong Pai hoc Kinh té - Luat, DHQG Tp. HCM

Xuat phat tir nhiéu nguyén nhan khac nhau, hién co mét sé lugng khéng nho tré em van chua dugc xdc dinh
danh tinh phap ly. Bai viét nay xem xét cac quy dinh phap luét hién hanh va dé xuat mét so noi dung nham ho trg
tré em chua duoc xac dinh danh tinh phap Iy do mat hoac chua dang ky gidy khai sinh va bi bat céc, buén nguoi.

Tir khoa: danh tinh phap ly, bat coc, buén ngudi, dang ky khai sinh

There are a significant number of children who have not yet been legally identified due to different reasons.
This article reviews and recommends the current legal framework to support children who lack legal identity result-

ing from lost or unregistered birth certificates and kidnapping or trafficking.

Keywords: legal identity, kidnapping, trafficking, birth registration

1. Néu van de

Trén thé gidi, udc tinh hién dang
c6 khoang 1 ty ngudi khong co
co so xac dinh danh tinh phap Iy.
Trong gan 166 triéu tre em dudi 5
tudi, ctr 4 tre thi co 1 tré khong dugc
dang ky khai sinh trén thé gidgi ngay
nay.” Tai Viét Nam, con sd nay dugc
udc tinh tdng cong la 3,9% (dua
trén tong so tré em Viét Nam) vao
nam 2014.3

Bén canh do6, bdao cdo thang
6/2019 thuc hién bédi to chirc Co-
ram da udc tinh tong cong 5,6% sd
tre em Viét Nam co thé da trai qua
nhirng hoan canh cé dau hiéu cua
nan buon ban tre em hoac chinh xac
la da trng bi budn ban.* Nhirng con
s0 trén phan anh thyc trang quyén

cua tré em dang bi anh huang, déac
biét doi vai tré em chua xac dinh
dugc danh tinh phap ly. Viec tim
hiéu quy dinh phép luat hién hanh
cling nhu tim ra nhirng bat céap vé
cdc bién phap bao dam quyén cua
tré em |a can thiét va tat yéu trong
bai canh hién tai.

2. Khai quat vé dam bao quyén
tre em chua xac dinh danh tinh
phap ly

2.1. Khai niém tré em va danh tinh
phap ly (legal identity)

Tré em duge xac dinh 1a nguoi
dudi d6 tudi thanh nién.® Theo Diéu
1, Cong udc Lién Hiép Quoc vé
Quyeén tré em ndm 1989 (CRC)¢, tre
em dugc hiéu la nhirng nqudi dudi

18 tudi, trir treong hop luat phéap
ap dung vdi tré em dé quy dinh do
tudi thanh nién sém hon. Trén thé
gigi, moi quoc gia déat ra tiéu chuan
rieng vé do tuoi nay. Tai Viét Nam,
tre em dugc dinh nghia 1a nhitng
ngudi dudi 16 tudi (Diéu 1, Luat Tre
em 2016). Viéc xac dinh do tudi tre
em co vai tro quan trong, boi Ié day
la co so xa hoi dé xac dinh quyén va
nghia vu cong dan cua ngudi chua
thanh nién va ngudi thanh nién.’

Danh tinh phap ly la su céng
nhan su ton tai clua mot nguoi
trwée phéap luat, tao diéu kién cho
viéc thuc hién cdc quyén cu thé
va nghia vu tuong (ng.? Danh tinh
phap ly c¢6 dugc thong qua dang
ky khai sinh, dugc cong nhan nhu

" World Bank Group’s Identification for Development (ID4D), ‘Global Identification Challenge by the Numbers' (The ID4D Initiative), <https://id4d.world-
bank.org/global-dataset> truy cap ngay 27/02/2020

2 UNICEF, 'Birth Registration for Every Child by 2030: Are we on track? (UNICEF Data, 12/2019), <https://data.unicef.org/resources/birth-registration-for-
every-child-by-2030/> truy cap ngay 27/02/2020

3 MICS 2014, ‘Cross-sector Indicators’ (UNICEF Data, 2014), <https://data.unicef.org/resources/data_explorer/unicef_f/?ag=UNICEF&df=GLOBAL_
DATAFLOW&ver=1.0&dq=VNM.PT_CHLD_YOT4_REG.&startPeriod=1970&endPeriod=2019> truy cap ngay 28/02/2020

4 Kara Apland & Elizabeth Yarrow, Casting Light in the Shadows: Child and youth migration, exploitation and trafficking in Vietnam 28

* Garner, Bryan A & Henry Campbell Black, Black’s Law Dictionary (tdi ban lan thir 9, NXB Thomson West 2009) 271

®Tén tiéng Anh: Convention on the Rights of Child. Cong udc dugc thong qua va mo dé ky, phé chuan va gia nhap Mghi quyét Dai hoi dong 44/25 ngay

20/11/1989, co hiéu lurc ké tir ngay 02/09/1990

7 Hoang Minh Khdi, ‘Can théng nhat do tudi cia ngudi chura thanh nién trong cdc van ban phap luét’ Tap chi Nghién ctru I3p phap (01/09/2013), <www.
lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=207393> truy cap ngay 01/03/2020

® Lucia Gonzalez Lopez, Tanja Brondsted, Sejersen, Nicholas Oakeshott, Gaspar Fajth, Taimur Khilji & Nicoleta Panta, 'Civil Registration, Human Rights,
and Social Protection in Asia and the Pacific’, 29(1) Asia Pacific Population Journal (2014) 77 <www.unescap.org/sites/default/files/APPJ-Vol-29-No-1.
pdf> truy cap ngay 01/03/2020
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mot chua thé cla phap luat va dugc
nha nudc bao vé.® Danh tinh phéap
ly cé thé dugc xac dinh thong qua
cac chung thu phéap ly sau day:
gidy to vé ho tich (vi du: gidy khai
sinh, gidy nhan con nudi, giay to
chirng nhan két hon, ly hon hodac
gidy chirng tur), gidy to vé quac tich
(vi du: qudc tich, chirng minh thu
nhan dan, ho chiéu) va cac hinh
thire nhan dang dua trén tinh trang
di dan (vi du: the ti nan, thé can
cudc cdng dan nude ngoai). '

2.2. Quyén cua tré em dugc xac
dinh danh tinh phap Iy

2.2.1. Bugc thira nhan boi phap
luat quéc té

Theo Diéu 8 CRC ma Viét Nam
la nudc thanh vién, moi tré em co
quyén co danh tinh phap ly, bao
gom tén, quoc tich va quan hé gia
dinh dugc phap luat thira nhan.
Trong truong hop tré em bi tudc
doat cdc yéu t6 thudoc vé danh
tinh phap ly, cac qudc gia thanh
vién phai cung cap cédc bién phap
trg gitp va bao vé thich hgp nham
khoi phuc danh tinh phap ly cho tré
nhanh nhat co theé.

2.2.2. Dugc thira nhan boi phap
Juat Viet Nam

Diéu 3(1), B luat Dan sy 2015
thira nhan moi ca nhan déu binh
dang, khong duoc lay bat ky ly
do nao dé phan biét doi xu; dugc
phép luat bao ho nhu nhau vé cac
quyén nhan than. Diéu 13 Luat Tre
em 2016 ciing quy dinh ro “Tré em
co quyén dugc khai sinh, khai tu, co
ho, tén, cé quéc tich; duoc xac dinh
cha, me, dan tdc, giai tinh theo quy

dinh cua phap luat”.

Doi vai tre em khong cé qudc
tich, mot truéng hgp tré em bi thiéu
danh tinh phap ly dién hinh, Diéu 36
Luat Tré em 2016 quy dinh: "Tré em
khéng quéc tich cur tru tai Viét Nam,
tre em lanh nan, ti nan duoc bao vé
va ho tro nhan dao, duoc tim kiém
cha, me, gia dinh theo quy dinh cua
phap luat Viét Nam va Diéu udc quoc
té ma Cong hoa xa hoi chu nghia Viét
Nam [a thanh vién." Hon nira, tré em
khong co quoc tich van dugc dam
bao dugc hudng cac quyén cua
tré em theo nguyén tac chung quy
dinh tai Diéu 5 Luat Tre em 2016.
Nguyén tac nay la phl hgp véi tinh
than clia CRC, ‘khdng tré em nao bi
doi xur bat céng vi bat ctr ly do nao”

2.3. Nguyén nhan dan dén viéc
thiéu danh tinh phap ly

Trén thuc té ton tai nhiéu nguyén
nhan khach quan va chu quan dan
dén viéc tre em khong thé duogc
cong nhan danh tinh phap ly. Tuy
nhién, nhém tac gia chu truong ng-
hién ctru 02 nguyén nhan chinh do
|a (i) sau khi ra dai, tré em khong
dugce dang ky khai sinh hoac giay
khai sinh da bi mat, va (ii) tre em
bi bat céc, buén ngudi nén khong
thé xac dinh dugc danh tinh phap
ly, bai nhitng ly I1€ sau day:

(i) Danh tinh phép ly con co thé
hiéu la su két hgp cua nhirng yéu
to cho phép cong dan dugc huong
cac quyeén, lgi ich va thyc hién ng-
hia vu. Danh tinh phap ly biéu hién
dudi cac dang nhu la dang ky khai
sinh, cac tai liéu vé thong tin ca
nhan tham chi |a cac dir lieu dudi
dang sinh trac hoc hodc sé nhan

dang. Do do, viéc khong dugc ghi
nhan dudi cac dang tai lieu xac
dinh danh tinh hoac khang cé giay
to dong nghia véi viéc nguoi do tir
choi moi co hoi va kha nang thuc
hién cac quyén va nghia vu vi ho
khong thé chirng minh danh tinh.
Dai vGi trée em, danh tinh phap ly
biéu hién chu yéu dudi dang giay
khai sinh, day la yéu td quan trong
trong viéc tre em dugc huong cac
quyén, tiép can vai cac dich vu va
dugc nhan su bao trg xa hoi.”

(ii) Van nan bat coc, buon nguoi
la mot trong nhirng van dé mang
tinh toan cau va da nhan duoc su
chl y ngay cang tang cua cac qudc
gia trong thap ky vira qua.'? Khi trg
thanh dai tuong cua van nan nay,
tré em sé roi vao trang thai khong
xac dinh dugce danh tinh phap ly, tir
d6 dé dang bi xam hai va lam dung.
Dang chd y, nhirng dira tré bi bat
cc, budn ngudi co nguy co cao trg
thanh doi trgng cua lam dung tinh
duc hodac boc ot stc lao dong™ va
dan dén hau qua vé mat thé chat,
lan tinh than. Viéc s6m nhéan dién
va stra doi, bo sung cédc quy dinh,
chinh sach con chua phi hop la
can thiét.

2.4. Tam quan trong cua viéc xac
dinh danh tinh phap ly

~ Tai phién hop thtr 12 ndm 1996,
Uy ban Lién Hop Qudc vé Quyén
tre em da nhan dinh hau qua cua
viec khong xac dinh dugc danh
tinh phap ly nhu sau: “Thiéu danh
tinh phap ly sé dan dén viéc tré em
bi tude cdc bién phap bao vé co ban
dé thuc day va bao vé cac quyén cua
minh, ké ca trong cdc truong hop

® Benitez Molina, Juan Carlos, Harbitz & Mia Elisabeth, "Civil Registration and Identification Glossary' (Inter-American Development Bank, 2010) 64
<https://publications.iadb.org/publications/english/document/Civil-Registration-and-ldentification-Glossary.pdf> truy cap ngay 02/03/2020

% Dpen Society Foundations (OSF), ‘A Community-Based Practitioner's Guide: Documenting Citizenship & Other Forms of Legal Identity' (UNHCR Data,
2018) 9 <https://data2.unhcr.org/en/documents/download/65246> truy cap ngay 03/03/2020
" Mia Harbitz & Maria del Carmen Tamargo, The Significance of Legal Identity in Situations of Poverty and Social Exclusion. The Link between Gen-
der, Ethnicity, and Legal Identity’ (Inter-American Development Bank, 2009) 5 <https://publications.iadb.org/publications/english/document/The-Sig-
nificance-of-Legal-ldentity-in-Situations-of-Poverty-and-Social-Exclusion-The-Link-between-Gender-Ethnicity-and-Legal-ldentity.pdf> truy cap ngay

03/03/2020

2 World Health Organization/ Pan American Health Organization, ‘Understanding and addressing violence against women’ (apps.who.int, 2012) tiéu
muc Human trafficking <https://apps.who.int/iris/bitstream/handle/10665/77394/WHO_RHR_12.42_eng.pdf;jsessionid=1D8A77E6657CAFB2537D-
322F445345147sequence=1=> truy cap ngay 03/03/2020

13 Kara Apland & Elizabeth Yarrow, tidd n4, 48
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buén ban, bat céc, ngugc dai tré em,
lam dung hodc bo roi”.™* Bén canh
do, nhirng dira tré nay con khong
dugc hudng cédc quyén co ban nhu
gido duc, y t&, tu do di lai va tiép
can cong ly.'s

Tai Viét Nam, dang ky khai sinh
la hanh dong xac dinh danh tinh
phép ly cho tré. Viéc dang ky khai
sinh déng vai tro co ban gidp tré
tiép can vdi cac dich vu co ban va
bao trg xa hoi, dam bao céc quyén
co ban cho tré nhu quyén dugc hoc
tap, quyén dugc cham soc y té,...
cling nhu gilip tré cé quyén dugc
cap ho chiéu, ma tai khoan ngan
hang, vay tin dung, bau ctr hoac tim
kiém viéc lam khi truong thanh'.

3. Vé ho trg va khuyén khich
dang ky khai sinh cho tré em

3.1. Quy dinh phap luat

3.1.1. Dang ky khai sinh trong
théi han va dang ky khai sinh qua
thot han

Nham muc dich khuyén khich
viéc dang ky khai sinh sdm, phép
luagt vé ho tich quy dinh nhirng
truong hop dang ky khai sinh trong
thai han 60 ngay sé dugc mién phi
|é phi dang ky khai sinh'.

Doi véi truong hop qua thoi han
ma khong dang ky, nqudi cé trach

nhiém dang ky khai sinh sé bi phat
canh cdo."” Tuy vay, quyén dang
ky khai sinh cla tré sau thai han
nay van dugc bao dam nhu thi tuc
dang ky khai sinh binh thudng quy
dinh Diéu 16, Luat Ho tich 2014.

3.1.2. bang ky khai sinh cho tré
trong truong hop khéng co gidy to

Truong hop bi mat gidy chung
sinh™, ngudi di dang ky khai sinh
c6 thé np van ban thay thé, bao
gom van ban cta ngudi lam ching
xdc nhan vé viéc sinh; hoac gidy
cam doan vé viéc sinh®. Day la
mot quy dinh tién bo, ma rong co
hoi dang ky khai sinh cho tre, tir do
giip giam so luogng tré em khong
c6 danh tinh phap ly.

Truong hop ba me cua tré chua
ding ky két hén, tré em cé thé
dugc dang ky khai sinh theo dién
chua xac dinh cha hodc me. Trong
truong hop, ba me cua tre mong
muon dirng tén trén gidy khai sinh,
thi chirtng minh quan hé cha, me,
con la can thiét thong qua hai loai
chirng ctr sau day*':

() Van ban xac nhan vé quan
hé cha con, quan hé me con cua
co quan y té, co quan giam dinh
hoac co quan khac cé tham quyén
¢ trong nudc hodc nudc ngoai, vi
du nhu van ban xét nghiém ADN.

Tuy nhién, ddi véi céc gia dinh c6
hoan canh khé khan thi chi phi xét
nghiém ADN kha cao va kho chi
tra. Diéu nay vo tinh dan dén nhirng
than phan thiéu danh tinh phép ly
clia tré em.?

(if) Thu tir, phim anh, bang, dia,
do6 dung, vat dung khdc ching
minh moi quan hé cha con, quan
hé me con va van ban cam doan
cua cha, me vé viéc tré em la con
chung cua hai nguoi va co it nhat
hai nguai than thich cia cha, me
lam chirng. Cac ho gia dinh khong
c6 kha nang kinh té cé thé dua vao
quy dinh nay cla luat dé yéu cau
dang ky khai sinh cho con. Trén
thuc té viéc sir dung chirng cir nay
ciing gap kho khan, bai |é co quan
dang ky gap ling tang khi xac dinh
gia tri cua thu tir, phim anh, bang,
dia, d6 dung, vat dung chirng minh
moi quan hé cha con, me con hoéc
trwvong hogp cong dan khong thé
cung cap dugc chirng cir nay.”

Trugng hop tré em bi bo roi khéng
xac dinh duoc ngudi than va co bién
ban xac nhan viéc tré bi bo roi do co
quan co tham quyén lap, ca nhan,
gia dinh hodc t0 chirc hién dang
tam thoi nudi dudng tré co trach
nhiém di dang ky khai sinh?.

' Concluding Observations of the Committee on the Rights of the Child, China, U.N. Doc. CRC/C/15/Add.56 (Human Rights Library, 1996) doan 16
<http://hrlibrary.umn.edu/crc/crc-China96.htm= truy cap ngay 03/03/2020

'S Open Society Foundations (0SF), tidd n10, 9

'® Laura Ngo - Fontaine, ‘Bao vé nhirng tré em Viét Nam chua duge khai sinh’ (UNICEF Viét Nam, 2015), <www.unicef.org/vietnam/vi/stories/

b%E1%BA%A30-vRET1 %BB%87-nh%E1%BB%AFng-tritE1%BA%BB-em-vi%E1%BB%87t-nam-ch%C6%B0a-%C4%91%C6%B0%E1%BB%A3c-khai-sinh>

cap ngay 28/02/2020

truy

7 Luat so 60/2014/QH13 ngay 20/11/2014 cua Qudc Hoi vé Ho tich (Luat Ho tich 2014) Diéu 11(1)(b) & Diéu 15(1)
'8 Nghi dinh s 110/2013/NBD-CP ngay 24/09/2013 cua Chinh Phu vé Quy dinh xt phat vi pham hanh chinh trong linh virc bo trg tu phap, hanh chinh tu
phap, hon nhan va gia dinh, thi hanh an dan su, pha san doanh nghiép, hop tac xa (Nghi dinh s6 110/2013/ND-CP) Diéu 27(1)
'8 Gidy chirng sinh la gidy chirng nhan viéc sinh, duroc cap bai cdc co 50 sau day:
a) Bénh vién da khoa cd khoa san; Bénh vién chuyén khoa phu san, Bénh vién san - nhi;

b) Nha hd sinh;
c) Tram y té cap xa;

d) Cac co s0 kham bénh, chira bénh hop phap khac duoc phép cung cép dich vu da de.
(Xem thém tai Thong tu 17/2012/TT-BYT vé Quy dinh cap va s dung gidy khai sinh)

0 Luat Ho tich 2014 Diéu 16(1)

2 Théong tu 50 15/2015/TT-BTP ngay 16/11/2015 cua B Tu phap vé Quy dinh chi tiét thi hanh mat s6 diéu coa Luat Ho tich va Nghi dinh s6 123/2015/
NB-CP ngay 15/ 11/2015 cua Chinh Phu vé Quy dinh chi tiét mot sd diéu va bién phap thi hanh Luat Ho tich Biéu 11(2)

Z Nhur Lich, ‘Ctru tinh cta tré khdng c6 gidy khai sinh’ (Bdo Thanh Nién, 14/12/2019), <https://thanhnien.vn/gioi-tre/cuu-tinh-cua-tre-khong-co-khai-
sinh-1159143.html> truy cap ngay 10/03/2020

Z Phong hanh chinh Tu phap, ‘Mot s6 kha khan, virdng mac trong qua trinh trién khai thuc hién Luat ho tich va cac van ban quy dinh chi tiét thi hanh
trén dia ban tinh Binh Duong'(Cang thdng tin dién tir So Tu phap - tinh Binh Duong, 20/12/2018), <https://stp.binhduong.gov.vn/hanhchinhtuphap/Lists/
HoTich/DispForm.aspx?ID=65> truy cap ngay 11/03/2020

2 Nghi dinh s& 123/2015/ND-CP ngay 15/11/2015 cua Chinh Phu vé Quy dinh chi tiét mat sd diéu va bién phap thi hanh Luat Ho tich (Nghi dinh
123/2015/ND-CF) Diéu 14
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3.1.3. Quyén dang ky lai khai sinh

Hién nay, phap luat da cho phép
viéc dang ky khai sinh lai doi vai
cac truong hop da dang ky khai
sinh trude ngay 01 thang 01 nam
2016 nhung bi mat So ho tich va
ban chinh giay to ho tich?. Yéu cau
vé hd so dang ky khai sinh dugc
quy dinh cu thé tai Diéu 26, Nghi
dinh s6 123/2015/ND-CP.

3.2. Thuc tien

Pé dam bao moi tré em déu
dugc dang ky khai sinh, ngoai
chinh sach dugc quy dinh trong
cac van ban quy pham phap luat,
chinh pha da phdi hop véi cac co
quan chuyén moén dua ra nhirng
chinh sach ho trg viéc dang ky khai
sinh cho tré em. O Tp.HCM, Trung
tam Nghién ctru Quan ly va Phat
trién bén virng phoi hop phoi hop
vGi S6 Tu phap TP.HCM clng véi
nhiéu don vi lién quan thuc hién
chuong trinh “Trang méi cudc doi”
lam gidy khai sinh cho cac truong
hop tré em cé hoan canh kho khan
cho khoang 130 truong hop, vdi
miurc ho trg 1a 3,5 triéu dong/trurding
hop.% Déang chi y hon ca la chinh
sach lién thong dang ky khai sinh
vGi cap thé bao hiém y té cho tré
em dudi 06 tudi do Bo Thong tin va
Truyén thong da cha tri, phoi hop
v6i Bao Hiém Xa Hoi Viét Nam,
Bo Tu phap thuc hién. Theo chinh
sach nay, khi di dang ky khai sinh
cho tré, can bo tu phéap dia phuong
sé dong thoi hoan thién thong tin
cap thé bao hiém y té mién phi cho
trée em dudi 6 tudi, giam bt thu tuc

hanh chinh cho ciac bac cha me.
Sau 1 thang thue hién thi diém lién
thong di liéu tai 13 tinh, thanh pho,
hon 15.000 tre em da dugc lién
thong cap giay khai sinh va the bao
hiém y té.?

3.3. Dé xuat, kién nghi

Thir nhat nham thuc hién muc
tiéu cap danh tinh phép ly cho tat
ca moi nquoi, gom ca dang ky khai
sinh dén nam 2030 trong Quyét
dinh 622/QD-TTg*®, Thu tudng
Chinh pht néu hai nhiém vu chinh
can thuc hién la: (i) Trién khai thuc
hién tot Luat Ho tich va dinh ky
danh gia, tong két viéc thuc hién
Ludt va stra doi Luat cho phi hop
néu can thiét; (i) Xay dung, ép
dung co so dir lieu ho tich dién
tUr tai tat ca cdc co quan dang ky
ho tich. Nhom tac gia cho rang dé
thuc hién tot muc tiéu dugc dé ra,
cdc co quan chirc ndng c6 nhiém
vu (Bo Tu phép, Bd Céng an, ny ban
nhan dan céc tinh/thanh pho truc
thugc trung wong) can xay dung
chuong trinh, ké hoach cu thé va
bao cdo ddnh gia tién do dinh ky.
Trong do, nhom tac gia dé xuat mot
s hanh dong cu thé nhu sau:

Mdt [a, ra sodt, kiém tra tinh
trang dang ky khai sinh khai sinh
tai cac ho gia dinh trong moi don
vi hanh chinh cap tinh hodc thanh
pha truc thudc trung uong.

Hai 13, tién hanh khai bao toan
dan, xem xét nguyén vong cta cac
ho gia dinh vé van dé dang ky khai
sinh, c6 bién phap ho trg kip thoi
doi vdi cac ho gia dinh khé khéan

25 Nghi dinh 123/2015/ND-CP Digu 24, Diéu 25 va Diéu 26
2% Thién Cam, 'Ho trg lam gidy khai sinh cho tré em khd khan' (Bdo Thanh Nién, 23/08/2019), <https://thanhnien.vn/thoi-su/ho-tro-lam-giay-khai-sinh-cho-
tre-em-kho-khan-o-tphem-1117886.html> truy cap ngay 01/03/2020
27 D. Thu, ‘Lam gidy khai sinh, tré sé duroc cap the Bao hiém y t&'(Bao Nguai lao ding, 21/11/2019), <https://nld.com.vn/cong-doan/lien-thong-dang-ky-

khai-sinh-va-cap-the-bhytcho-tre-em-duoi-6-tuoi-2019112111374656.htm> truy cap ngay 01/03/2020

hodc doi véi cdc truong hop déac
biét.

Ba [a, tuyén truyén phap luat vé
dang ky khai sinh va hudng dan tha
tuc dang ky khai sinh.

Thir hai, trong truong hop xét
nghiém ADN |a can thiét dé chirng
thuc quan hé cha, me va con.
Chi phi xét nghiém ADN cho 02
ngudi dao dong tir 1.500.000 dén
10.000.000% VND, doi vdi cac ho
gia dinh kho khan thi day la khoan
tién 16n kho xoay so, diéu nay da
gian tiép dan dén nhirng than phan
tre em vo hinh. Theo nhom téc gia,
UBND tinh hodc thanh phd truc
thugc trung wong nén cd chinh
sach ho trg chi phi doi vdi céc
trwong hop can thiét xét nghiém
ADN thuoc dién ho gia dinh kho
khan nham giam thiéu tinh trang
tre em khong dugc huong céc
quyén va bao trg xa hdi do thiéu
gidy khai sinh.

Thir ba, truong hop tré em sinh
ra ¢ nudc ngoai tai cac nudc lang
giéng nhu Lao, Campuchia khi dua
con Ve cu trd tai Viét Nam hau hét
nhap canh trai phép vé Viét Nam dé
tiét kiem chi phi va thoi gian lam
cdc giay to chirng minh nén khong
thuc hién cac nguyén tac, thu tuc
theo quy dinh vé xuat nhap canh®
dé xin ho chiéu hoac gidy to co
gia tri di lai quoc t& ma dua con
vé cu tru tai Viét Nam theo duong
dan sinh, do dé khi dang ky khai
sinh cho con khong cé cac giay to
chirng minh tré em da nhap canh
vao Viét Nam®. DG6i véi nhing
truong hgp nay, Chinh phu va cac

2 Quyét dinh 56 622/0D-TTg ngay 10/05/2017 cta Thi twdng Chinh phi Ve viéc ban hanh ké hoach hanh ddng qudc gia thuc hién Chirang trinh nghi

sur 2030 vi sur phat trien bén viing

2 Vii Thi Thiy Chi, ‘Nhirng y&u td chi phoi tdi gia mot [an xét nghiém ADN'(Trang thong tin dién tir Bénh vién Da khoa MEDLATEC, truc thude Cong ty TNHH
Cdng nghé va Xét nghiém Y hoc, 04/10/2019), <https://medlatec.vn/tin-tuc/nhung-yeu-to-chi-phoi-toi-gia-mot-lan-xet-nghiem-adn-s58-n14844> truy cap

ngay 23/03/2020

® Théng tu 50 15/2015/TT-BTP Diéu 6(1) quy dinh: Viéc dang ky khai sinh cho tre em sinh ra 0 nudc ngoai, cé cha hoac me la Cong dan Viét Nam hoac
cha va me déu |3 cong dan Viét Nam, chura duroc dang ky khai sinh o nurdc ngoai, vé cu trd tai Viet Nam thi phai nop cac gidy to chirng minh viéc tré em
da nhap canh vao Viét Nam (nhu: Ho chiu, gidy to co gia tri di lai quoc té cé dau xac nhan nhap canh cua co quan quan Iy xuat, nhap canh va van ban
xac nhan cua co quan cong an cd tham quyén vé viéc tré em dang cu trd tai Viét Nam)
1 Nguyen Nhat Vi, ‘Nhirng kha khan, vudng mac tir thure tien thi hanh phap luat vé ha tich' (Trang thong tin dién tir So Tirphdp Quang Binh, 1/2/2019)<https.//
stp.quangbinh.gov.vn/3cms/nhung-kho-khan-vuong-mac-tu-thuc-tien-thi-hanh-phap-luat-ve-ho-tich.htm> truy cap ngay 17/3/2020
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co quan coé tham quyén nén kip
thai ho trg nham tao diéu kién cho
cac em dugc hoc tap, thu huong
cac chinh sach wu dai vé y té, xa
hoi. 3

4. Vé ho tro tré em chwra xac
dinh danh tinh phap ly hau nan bat
coc, buon ngudi

4.1. Quy dinh phap luat

Sau khi dugc giai ctru tUr nan
mua ban ngudi, tre em sé dugc
tiép nhan, ho trg va xac minh co
phai 1a “nan nhan” cua hanh vi
mua ban ngudi hay khéng.* Trong
truong hop duge xac dinh la “nan
nhan”, tre em sé dugc huong céc
ché do ho trg theo luat dinh.

Cu thé, phap luat Viét Nam thira
nhdn mot sd quyén cua tré em hau
nan budn ngudi. Trée em bi mua
ban dugc x€p vao nhom tré em co
hoan canh dac biét va dugc nhan
cac chinh sach ho trg dac biét*,
bao gom ca trg gilp phap ly.* Quy
dinh nay ciing dugc ghi nhan tai
Diéu 32(1)(d), Luat Phong chdng
mua ban ngudi 2011 (Luat PCMBN
2011). Theo dé, tré em hoan toan
c6 quyén dugc ho trg lam thu tuc
dang ky ho tich.*® Day la mot trong
nhirng bién phap gilp tré em xac
dinh danh tinh phap ly, tr d6 dam
bao quyén cho tre.

4.2. Thuc trang phap luat vé ho
trg tré em xdc dinh danh tinh phap ly

4.2.1. Chua co quy dinh ho tro tré
em bi bat coc

Diéu 28, Luat Tre em 2016 ghi
nhan quyén cta trée em dugc bao vé
du6i moi hinh thirc dé khong bi bat
coc. Ché tai doi vai cdc nhom hanh
vi bat coc ciing dugc quy dinh cu
thé tai Bg luat Hinh sy 2015 (sua
doi bo sung nam 2017).% Tuy vay,
trée em bi bat coc lai khong dugc
xép vao nhom tré em co hoan canh
dac biet kho khan va ciing khong
dugc quy dinh viéc ho trg cu thé
trong bat ky van ban phaép luat nao.

4.2.2. Bat cap vé can ctr xac dinh
nan nhan buén nguoi

Pé dugc nhan chinh sach trg
gitp phap ly, tré em phai dugc xem
la nan nhan theo quy dinh phap luat
Viét Nam. Diéu 27, Luat PCMBN
2011 quy dinh mot nguai dugc xac
dinh Ia nan nhan khi co can ctr cho
rang ngudi do |a déi tugng bi mua
bén, chuyén giao, tiép nhan hodc I3
dai tugng bi tuyén mg, van chuyén,
chira chap.®

So sanh vgi Tuyén ngon vé Cac
nguyén tac cong ly co ban cho cédc
nan nhan cua toi pham va lam dung
quyén lyc nam 1985 - OHCHR, Diéu
1 cta Tuyén ngén quy dinh "nan
nhan la nhimg ca nhan hoac tap
thé, khi ma, la két qua cua hanh vi
pham hang loat luat nhan dao hoac
cac vi pham nghiém trong luat quéc
té vé quyén con ngudi, nguoi do
da chiu su ton hai, bao gom su ton
thuong vé thé chat va tinh than, chiu
dung s mat mat vé xuc cam, thiét
hai kinh té hay lam hu hai dén cac
quyén phap ly co ban cua nguoi do”.

Bén canh do, can ci xac dinh nan
nhan khong phu thudc vao viéc thu
pham da dugc nhan dang, bi bat, bi
truy t0 hodc da bi két tgi hay chua
va bat ké madi quan hé co thé ton
tai hay co thé da ton tai gitra nan
nhén va thu pham.

Co thé thay, so vgi Tuyén ngon
trén, cdn c xac dinh nan nhan
theo Luat PCMBN 2011 dan dén
cach hiéu rang: nan nhan chi dugc
xac dinh khi chu thé pham t6i dugc
xac dinh va bi budc t6i* va gay
kho khan trong viéc xac dinh nan
nhan. Song, khiém khuyét nay d
dugc khac phuc boi quy dinh tai
Nghi dinh 62/2012/ND-CP vé Quy
dinh can cur xac dinh nan nhan bi
mua ban va bao vé an toan cho
nan nhan, ngudi than thich cua
ho.* Theo do, viec xac dinh nan
nhan co thé dua vao cac nguon tai
liéu, chirng ctr tir co quan c6 tham
quyén va nhiém vy hodc |oi khai, tai
lieu do nan nhan hodc nguoi lién
quan cung cap.*' Tuy nhién, nhom
tdc gia cho rang viéc thay doi cach
tiép can trong cén ct xac dinh nan
nhan la can thiét. Theo do, viéc xac
dinh nan nhan can phai dat trong
tam vao hau qua cua hanh vi pham
t0i, nhirng thiét hai, mat mat ma
nan nhan dang ganh chiu.

4.2 3. Thu tuc ho tro xac dinh danh
tinh phap ly chua ré rang, cu thé

Vi muc dich ap dung phap luat
vao thuec tién, Diéu 22(3) Nghi dinh
09/2013/ND-CP quy dinh trinh
tu, tha tuc trg qgitp phap ly dugc

2 Poan Phd, Thao g& vudng mac vé dang ky ha tich’ (Bdo dién tir Dong Nai , 7/7/2018), <http://baodongnai.com.vn/phapluat/201805/thao-go-vuong-
mac-ve-dang-ky-ho-tich-2892295/> truy cap ngay 17/03/2020
¥ Luat PCMBN 2011 Diéu 24, Diéu 25, Diéu 26 & Digu 27

* Luat Tré em 2016 Diéu 10

3 Nghi dinh sd 56/2017/ND-CP ngay 09/05/2017 cda Chinh phu vé Quy dinh chi tiét mot so diéu cua Luat Tre em Diéu 21(1)
% Nghi dinh s6 09/2013/NB-CP ngay 11/01/2013 cta Chinh phi vé Quy dinh chi tiét thi hanh mat 56 diéu cia Luat Phong, chong mua ban ngurii Diéu

22(2)

¥ Tdi bat coc nham chiém doat tai san (Diéu 169); Ti bat, gitr hoac giam ngudi trai phap luat (Diéu 157) va Tai bat cdc con tin (Diéu 301)

% Lyat PCMBN 2011 Digu 3(1), (2) & (3):

1. Mua ban ngudi theo quy dinh tai Diéu 119 va Diéu 120 cua B luat Hinh sur.

2. Chuyén giao hodc tiép nhén ngudi dé boc 16t tinh duc, cuding bic lao dong, 13y cdc bd phéan co thé hodc vi muc dich v nhan dao khéc.

3. Tuyén ma, van chuyén, chira chap ngudi dé bac 16t tinh duc, cudng bire lao dong, |8y cac bd phan co thé hodc vi muc dich vé nhan dao khac hodc

dé thurc hién hanh vi quy dinh tai khoan 1 va khoan 2 Diéu nay.
¥ Danh Nguyen & Hoang Nguyen, 'Human trafficking and responses to identification of and assistance for victims of human trafficking in Vietnam'

(2018) 20 Flinders Law Journal 83
‘0 Oanh Nguyen & Hoang Nguyen, tldd 84

41 Nghi dinh 50 62/2012/NB-CP ngay 13/08/2012 cia Chinh phu vé Quy dinh cén cir xac dinh nan nhan bi mua ban va bao vé an toan cho nan nhan,

ngudi than thich cia ho Digu 5(2)
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thuc hién theo quy dinh cta phép
luat. Tuy nhién, Luat Trg ly phap ly
2017 va céc van ban hudng dan*
lai khong chira bat ky quy dinh cu
thé nao lién quan dén trinh tu, thu
tuc ho trg nan nhan hau bat coc,
buén nguoi. Thay vao do, Thong
tr 12/2018/TT-BTP chi huéng
dan mot so6 hoat dong nghiép vu
trg gidp phap ly gan lién vdi mot
sO giai doan nhat dinh, nhu thu Iy,
theo doi, thuc hién tro giup phap ly.
Cac quy dinh nay hoan toan khong
ro rang dé c6 thé ho trg nan nhan
la tre em mot cach kip thai va bao
vé tot nhat quyén, loi ich hgp phap
cua tre em theo nguyén tac trg
gitp phap ly.*
4.3. Dé xuat, kién nghi

4.3.1. B6 sung cac quy dinh cu
thé ho tro tre em bi bat coc

Ca hanh vi bat coc va mua ban
nguoi déu co nhirng diém chung
nhu: ton tai hanh vi bat, gilr nguoi
trai phap luat, lam ton hai dén
quyén co ban cta nan nhan. Vi vay,
bén canh hanh vi mua ban ngudi,
hanh vi bat coc cling can dugc
quan tam va bé sung vao quy dinh
phap luat. Vi |é trén, nhom tac gia
dé xuat bo sung nhu sau:

Thir nhat, xay dung van ban
phap luat mai, tam goi “Luat Phong
chong bat coc va mua ban nguoi”,
van ban |a su thira ké cac ché dinh
phong chong, mua ban nguoi hién
quy dinh tai Luat PCMBN 2011 va
bo sung thém céac ché dinh phong
chong bat coc. Trong do, viéc xay
dung khai niém “bat coc” can dugc
wru tién trién khai. Nhom téc gia dé
xuat cdach tiép can bao quat tir Bo
luadt Hinh su cua California, theo
do, bat coc |a hanh vi str dung vii
luc hodc de doa dung vi luc dé

bat mdt ngudi va di chuyén ho mot
khoang cach dang ké véi dong co
va muc dich bat hop phap.*

Thir hai, bo sung ddi tuong tré
em bi bat coc vao nhém tré em co
hoan canh déc biét, quy dinh tai
Diéu 10(1), Luat Tré em 2016 va
Chuong 2 Nghi dinh 56/2017/ND-
CP vé cac nhom trée em c6 hoan
canh dac biét va chinh sach ho trg.

4.3.2. Piéu chinh can cir xac dinh
nan nhan tuong thich vdi Diéu udc
quac té

Theo nhém téac gia, nham dap
trng su thong nhat gitra cac van
ban va tuong thich véi diéu udc
qudc té, can ctr xac dinh nan nhan
quy dinh tai Diéu 27 Luat PCMBN
2011 can duoc diéu chinh nhu sau:

1. Mgt nguor duoc xem la nan
nhan khi duoc xac dinh chiu su ton
hai, bao gom su tén thuong vé thé
chat va tinh than, chiu dung su mat
mat vé cam xuc, thiét hai kinh té
hoac khong dugc huong cac quyén
phap Iy co ban cua nguoi do, do hau
qua cua hanh vi bat coc hoac buén
nguoi theo quy dinh cua Luat nay.

2. Can cu xac dinh nan nhan
khéng phu thudc vao viéc thu pham
da dugc nhan dang, bi bat, bi truy té
hodc da bi két toi hay chura va bat
ké moi quan hé co thé ton tai hay co
thé da tén tai giira nan nhan va thu
pham.

4.3.3. Xay dung thu tuc dac biét
ho trg xac dinh danh tinh phap ly cho
tré em hau bat coc, buén ban nguoi

Doi v6i cac van de lién quan tre
em hau bat céc, buon ban ngudi,
trg gitp phap ly la cong cu phap
ly hitu hiéu nham gilp tré em xac
dinh dugc danh tinh phap ly. Vi vay,
theo nhom téc gia, viéc xady dung

trinh tu, thi tuc déc biét trong viéc
trg gitp phdp ly nhém déi tuong
nay la can thiét. Theo do6, nhom
tdc gia dé xuat nhitng thay doi nhu
sau:

Thir nhat, xép nhom doi tuong
tre em va dac biét tre em hau nan
bat coc buon nguoi vao dién uu
tién, dugc thu ly ngay vu viéc trg
gitp phép ly.*

Thir hai, xay dung tha tuc dac
biét cho viéc xdc dinh danh tinh
phap ly tré em. Trong d6 quy dinh
cu thé mot so van dé sau: (i) Cha
thé theo doi, danh gia tién trinh thi
tuc dac biét, (ii) Chu thé co trach
nhiém ndp yéu cau trg gilp phap ly
va cung cap giay to, thong tin lién
quan dén nan nhan, (iii) Tiép nhan
ngay vu viéc va thuc hién yéu cau
trg gitp phap ly, (iii) Danh gia két
qua trg gidp phap ly. Muc dich cua
viéc trg giup phap ly dugc xac dinh
nham xac dinh danh tinh phép ly
cho tré em, vi vay, can su don gian,
tinh gon trong trinh tu, thi tuc.

5. Tong két

Bai viét nay da phan tich mot so
van dé lién quan dén viéc xac dinh
danh tinh phép ly doi véi hai doi
twrgng |a tre em bi mat hodc chua
dang ky gidy khai sinh, va tré em bi
bat coc, buén ngudi. Nhin chung,
c6 thé nhan thay phap luat Viét
Nam hién hanh da c6 nhirng quy
dinh chung vé van dé nay, song van
chua giai quyét dugc nhirng van dé
phat sinh trong thuc tién. Trén co
s do bai viét dua ra mot so kién
nghi lién quan dén viéc ho trg dang
ky khai sinh va céc bién phap ho
tro tre em hau nan bat coc, budn
nguoi. Nhom téc gia cho rang viéc
xac dinh danh tinh phap ly cé y ng-
hia dac biét quan trong trong viéc
bao dam céc loai quyén cho tre

‘2 Nghi dinh sd 144/2017/NB-CP ngay 15/12/2017 cua Chinh phia vé Quy dinh chi tiét mot so diéu cia luat trg gitp phap ly; Thong tr so 08/2017/TT-
BTP ngay 15/11/2017 cta Bd Tur phap vé Quy dinh chi tiét mét 56 diéu cta Luat Tro gitp phép ly va hudng dan gidy ti trong hoat dong trg gidp phap Iy
& Théng tu 50 12/2018/TT-BTP ngay 28/08/2018 cua Bo Tu phap vé Hudng dan mdt sd hoat dong nghiép vu tro gilp phap Iy va quan ly chat lugng vu

viéc trg gidp phap Iy (Thong tu 12/2018/TT-BTP)

3 Luat s6 11/2017/QH14 ngay 20/06/2017 cua Qudc hdi vé Try gildp phap ly (Luét Trog gidp phap ly 2017) Diéu 3
“ B0 luat Hinh sur California Diéu 207 vé toi bat coc (Kidnapping under Section 207 California Penal Code) (justia.com), <https://www.justia.com/crim-
inal/docs/calcrim/1200/1201/> truy cap ngay 18/03/2020

“*Thong tw 12/2018/TT- BTP Diéu 6
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em. Vi vay, viéc sém hoan thién phap luat sé gitp bao
vé tot nhat quyén cuta tré em, nhom doi tugng yéu thé
va de bi ton thuong trong xa hoi.

TAI LIEU THAM KHAO

Van ban phap luat

1. Cong udc Lién Hiép Quoc vé Quyén tré em nam
1989 (CRC)

2. Tuyén ngon vé Cac nguyén tac cong Iy co ban
cho cdc nan nhan cua toi pham va lam dung quyén lyc
nam 1985 - OHCHR

3. California Penal Code 2017

4. BO luat Dan su 2015

5. Luat Phong, chang mua ban nguoi 2011

6. Luat HO tich 2014

7. Luat Tre em 2016

8. Ludt Trg giup phap ly 2017

9. Nghi dinh s6 09/2013/ND-CP cua Chinh phu vé
Quy dinh chi tiét thi hanh mgt s diéu cua Luat Phong,
chong mua ban nquoi

10. Nghi dinh s6 62/2012/ND-CP cua Chinh phu vé

Quy dinh can ctr xac dinh nan nhan bi mua ban va bao
vé an toan cho nan nhan, nguoi than thich cta ho

11. Nghi dinh s6 123/2015/ND-CP cua Chinh phu
vé Quy dinh chi tiét mot so diéu va bién phap thi hanh
Luat Ho tich

12. Nghi dinh s6 110/2013/NB-CP cua Chinh pht
vé Quy dinh x&r phat vi pham hanh chinh trong linh
vuc bo trg tu phéap, hanh chinh tu phap, hon nhan va
gia dinh, thi hanh an dan su, pha san doanh nghiép,
hop tac xa

13. Nghi dinh s6 56/2017/ND-CP ctia Chinh phu vé
Quy dinh chi tiét mot so diéu cta Luat Tré em

14. Nghi dinh s6 144/2017/ND-CP cta Chinh phu
vé Quy dinh chi tiét mot so diéu cua Luat Trg gilp
phap ly

15. Thong tur sd 15/2015/TT-BTP ctia Bo Tu phéap vé
Quy dinh chi tiét thi hanh mot s6 diéu cua Luat Ho tich
va Nghi dinh s6 123/2015/ND-CP ngay 15/11/2015
cua Chinh phu quy dinh chi tiét mot s6 diéu va bién
phap thi hanh Luat Ho tich

16. Thong tu so 08/2017/TT-BTP cua BO Tu phép
vé Quy dinh chi tiét mot so diéu cua Luat Trg gidp
phdp ly va hudng dan gidy to trong hoat dong trg gitp
phap ly.

17. Thong tu so 12/2018/TT-BTP cua Bo Tu phép
vé Hudng dan mot s6 hoat dong nghiép vu trg gitp
phap ly va quan ly chat lugng vu viéc trg gitp phap ly.

18. Quyét dinh sd 622/QD-TTg cua Thu tudng
Chinh pht Ve viéc ban hanh ké hoach hanh dong qudc
gia thuc hién Chuong trinh nghi su 2030 vi su phat
trién bén virng.
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ship & Other Forms of Legal Identity’ (UNHCR Data,
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Tap chi Nghién ctru Iap phap
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Nhan xét:
* Giang vién: Tién si Nguyen Thi Thu Trang

1. Vé phuong phap nghién ciu

Nhém tac gia da strdung phuong phap nghién ciu phi
hop nhu: phan tich, téng hop, so sanh luat hoc. Tuy nhién,
néu nhom tac gia co su so sanh vdi phap luat mét sé quéc
gia khac va diéu udc qudc té thi bai viét cé gia tri khoa
hoc hon.

2. Vé hinh thirc

Bai viét trinh bay ro rang, ngén ngir trong sang, nguon
durgc trich dan day du.

3. Vé néi dung

- U diém:

Nhom tac gia da néu dugc khai niém vé “danh tinh
phap ly", quyén cua tré em theo quy dinh cua phap luat
Viét Nam va phap luat quoc té. Nhom téc gia ciing da tiép
can dugc quy dinh cua phap luat vé ho trg dang ky giay
khai sinh; ho trg hau nan bat céc, buén ngudi. Nhdm téac
gia phan tich dugc thuc tien va bat cap cua phap luat va
dura ra mot so dé xuat, kién nghi ¢ gia tri tham khao.

- Diém can cai thién:

So sanh thém phap luat mét sé nudc dé binh ludn vé
cac quy dinh cua phap luat Viét Nam vé van dé nay va hiéu
qua thuec thi.

Chura néu dugc thure tien tai Viét Nam dé chira surchua
phi hap ctia phap luat vé xac dinh danh tinh. Do d6, mét
sd dé xuat, kién nghi con kha khién cuéng. Vi vay, nhém
tac gia cau tric lai muc va bé sung théng tin can thiét dé
kién nghi mang tinh thuyét phuc.

Nhom tac gia can gidi han pham vi nghién ctu: Ho trg
xac dinh danh tinh tai Viét Nam.

* Luat su: Dinh Thi Quynh Nhu - Cong ty Luat TNHH
MTV An Luat

1. Vé phuong phap nghién cuu

Nghién ctru da dang tir nhiéu ngudn théng tin va van
dung cdc quy dinh cua phap luat quac té co thu thap cac
s0 liéu, dir liéu, théng tin dé lam co so phén tich bai viét
duoc thuyét phuc hon. Ap dung két hop phuong phap ng-
hién ctiu thuc tien va ly thuyét

2. Vé hinh thie

Co su chu trong trong hinh thirc trinh bay bai viét. Nén
tham khao thém cac bai viét cua cdc tac gia khac vé hinh
thire trinh bay cia mot bai nghién ciru dé ap dung.

3. Vé néi dung

- Ut diém:

Day la mot van dé it dugc chd trong tim hiéu trude do
mdc du day la mét van nan, khia canh ma phap luat can
phai xem xét. Vi vay, viéc thuc hién bai viét vé chu dé nay
la mét diém dang khen.

Bai viét phan tich dugc thuc trang, nguyén nhan, tam
quan trong cua viéc xac dinh danh tinh phap ly va dua ra

8 | Practice Makes Perfect

dugc kién nghi, giai quyét dugc hau hét cac van dé néu
trong bai viét.

Bai viét cung cap cho ngudi doc dugc mét lugng théng
tin vé thuc tién va quy dinh phap luat cho chu dé nay va
nhing quan diém phap Iy cua nhém nghién curu.

Trich dan nguén da dang.

- Diém can cai thién:

Tiéu dé timg muc va néi dung dién giai chua théng
nhat. Do do, can xem lai cach dat tiéu dé hoac thay doi ngi
dung diéen dat cho phu hop vdi tiéu dé.

Day la mot chu dé cé nhiéu khia canh can phai phan
tich, ban luan. Do do, vai dung luong han ché, ndi dung
bai viét van chua khai thac duoc van dé phap Iy mét cach
chi tiét.

Mot so nhan xét chi tiét:

Phan 1: Khéng dan ching dugc so liéu mdi. Cu thé,
viéc str dung sé liéu tir nam 2014 tai phan néu van dé dé
noi lén thuc trang cap bach cua de tai la chura pha hop.
Dong thoi, nhém nghién ciru da sur dung 2 s liéu Ia ty
Ié tre khong duge dang ky khai sinh va ty Ié tré da trai
qua hoan canh co dau hiéu buén ban nhung lai khéng néu
duoc méi lién két giira 2 ty Ié nay. Phan diic két van dé
con kha chung chung va khéng lam néi bat dugc van dé
dang nhac dén.

Phan 2.1: Khai niém treé em: Tai phan khai niém chung,
can néu duoc khai niém rut ra duoc dua trén sur dic két tir
nhitng quy dinh nao. Co thé trich dan thém luat cia mét
s6 nudc khac trén thé gidi hodc trén khu vuc vé khai niém
tré em dé bai viét da dang hon va ngudi doc co su so sanh.

Phan 2.2: Tai phan vi du tré em khong c6 quac tich, chi
néu duoc cdc quyén va lgi ich cua tre em khéng co quéc
tich van dugc nha nudc dam bao, nhung lai khéng néu
duac quy dinh, chinh sdch cua nha nude déi vai viéc xdc
dinh quac tich (xac dinh danh tinh phap ly) cho nhom tré
em nay.

Phan 2.3: Nén néu khai quat mét s6 nguyén nhan tre
em khéng dugc céng nhan danh tinh phdp ly trudc khi
néu va tap trung giai thich 2 nguyén nhan ma nhom tac
gia lua chon nghién ciu. Can ghi cau ro nghia, tranh viéc
cau dai nhung t6i nghia, sai nghia: Cu thé, nén xem xét lai
cau “Danh tinh phap ly con cé thé hiéu la su két hop cua
nhing yéu t6 cho phép céng dan dugc huong cdc quyén,
loi ich va thuc hién nghia vu ..." (su két hop cua nhiing yéu
to la nhilng yéu té qi?; quyén, lgi ich, nghia vu cua ai ma
tai sao phai co danh tinh phap Iy mdi duoc huong?); “Do
do, viéc khong dugc ghi nhan dudi cac dang tai liéu xac
dinh danh tinh hoac khéng co gidy té déng nghia vai viéc
nguoi do tir chéi moi co hoi va kha nang thuc hién cac
quyén va nghia vu vi ho khéng thé chimg minh danh tinh”
(tir chéi hay khéng dugc quyén huang? quyén va nghia
vu gi, cua ai?) Dong thai, tai phan néu nguyén nhan, tac
gia chu trong vao viéc dién giai nguyén nhan do dan dén
nhitng hau qua gi ma khéng tap trung giai thich bat nguon
cua nguyén nhan.
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- KINH DA TRONG -

CACH XAC DINH HANG HOA LA HANG HOA CUA VIET NAM -
PHAN TiCH TU' DY THAO THONG TU'CUA BQ CONG THUONG®

Nguyén Tuan Kiét (K17502) & Huynh Thi Mj Linh (K18501),
Sinh vién Truong Dai hoc Kinh té - Luat, PHQG Tp.HCM

Tai Viét Nam, tiéu chi xac dinh hang hoa cua Viét Nam hodc san xuat tai Viét Nam luu théng trén thi truong noi
dia van chua cé quy dinh cu thé. Khoang tréng phap ly nay tao diéu kién cho céc té churc, ca nhan thuc hién hanh vi
gian Ian xuat xur voi nhiéu muc dich khac nhau. Du thao Théng tu cua Bo Cong Thuong quy dinh cach xac dinh hang
hoa cua Viét Nam hodc san xuat tai Viét Nam da giai quyét mot s6 van dé ton tai nhung van con nhitng diém bat cap
can lam ro. Dua trén co sa do, bai viét nham muc dich gidi thiéu, phan tich cac quy dinh cua du thao va dé ra mot so
khuyén nghi dé hoan thién cac quy dinh trong viéc gan nhan ve xuat xur hang hoa néi dia.

Tir khoa: nhan hang hoa, xuéat xir hang hoa, du thao Théng tu

In Vietnam, there has not any specific regulations on criteria to identify Vietnamese goods or goods made in
Vietnam. This regulatory gap facilitates business individuals and organizations to infringe the commercial fraud
with various purposes. The Ministry of Industry and Trade’s Draft Circular which specified how to identify the
Vietnamese goods or goods made in Vietnam has just solved some existing problems but there are still inadequate
points needed to be clarified. On this basis, this article aims to introduce, analyze the requlations of Draft Circular

and give recommendations to complete the requlations on labeling of domestic goods.

Keywords: label of goods, origin of goods, draft circular

1. Nhan hang hoa vé thong tin
xuat xir - phuong tién thé hién
thong tin xuat xir cia hang hoa

1.1. Ly luan chung vé nhan hang
hoa

Nhan hang hoa la ban viét, ban
in, ban vé, ban chup cua chir, hinh
vé, hinh anh dugc dan, in, dinh,
duc, cham, khac hodc truc tiép trén
hang hoa, bao bi thuong pham cua
hang hoa hodc trén cac chat liéu
khac dugc gan trén hang hoa, bao
bi thuwong pham cua hang hoa.?

NoOi dung ghi trén nhan hang hoa

phai dam bao tinh ré rang, trung
thuc, phan anh chinh xac ban chat
cua hang héa. Trong moi nhan
hang héa bat bugc phai thé hién
nhirng noi dung sau: tén hang hda;
tén, dia chi cta té chirc, ca nhan
chiu trach nhiém vé hang hoa; xuat
xr hang hoa; cac ndi dung khac
theo tinh chat cia moi loai hang
hoa dugc quy dinh tai Phu luc | cta
Nghi dinh 43/2017/ND-CP va cac
van ban phap luat khac lién quan.?

Vé y nghia, nhan hang héa thé
hién noi dung co ban, can thiét vé
hang hoa dé nguoi tiéu dung nhan

biét, lam can ctr lra chon, tiéu thu
hodc sir dung; nha san xuat, kinh
doanh c6 thé quang ba cho hang
hoa cua minh va gilp cac co quan
chtrc nang thuc hién viéc kiém tra,
kiém soat.*

Cu thé, doi vdi doanh nghiép,
nhan hang hoa gitp nang cao hinh
anh san pham, phan biét vdi cac
san pham cung loai khac®, dong
thoi 1a cong cu trong chién lugc
marketing, gép phan xdy dung
thuong hiéu cua san pham ciing
nhu doanh nghiép trén thi trudng.
Doi véi nguoi tiéu ding, nhan hang

' D thao Thong tur Quy dinh vé cdch xac dinh san pham, hang héa la san pham, hang hoa cua Viét Nam hodc san xuat tai Viét Nam

2 Nghi dinh 43/2017/ND-CP Diéu 3(1)
* Nghi dinh 43/2017/ND-CP Digu 10(1)
* Nghi dinh 43/2017/ND-CP Diéu 3(2)

*Luat Sa hiru tri tué 2009 (stra doi, bo sung 2019) Diéu 72(2): "Bén canh nhan hang hod, nhan hiéu ciing cé chirc ndng phan biét hang hoa, dich vu cla
chi s@ hiru nhdn hiéu vdi hang hod, dich vu cta chu thé khac”. Trén thuc té, nhan hiéu va nhdn hang hoa hay bi nhdm lan vdi nhau, tuy nhién, ching la
hai khai niém hoan toan khéac nhau theo quy dinh cua phap luat.

Xem thém: Minh Birc, ‘Phén biét nhan hiéu va nhéan hang hod’ So Khoa hoc va Céng nghé Binh Duong, <http://sokhcn.binhduong.gov.vn/New/phan-biet-
giua-nhan-hieu-va-nhan-hang-hoa-521= truy cap ngay 15/05/2020
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hoa |la co s6 dé ho nam bat céc
thong tin can thiét vé san pham,
so sanh chat lugng, do tin cay giira
cac san pham véi nhau, tir do dua
ra quyét dinh tiéu dung phu hogp.
Nhan hang hoa ciing la co so dé
co quan chirc ndng doi chiéu céac
thong tin san pham dugc ghi trén
nhan hang hoa (chat luvgng hang
hoa, han su dung, thanh phan,...)
so vGi hang hoa thuc té hay giay
phép cong bo, lru hanh san pham
dugc dang ky tai co quan Nha
nudc, tr do co thé phat hién céac
hanh vi vi pham.

1.2. Nhan hang hoa vé théng tin
Xuat xur

Nhirng ndéi dung bat budc phai
ghi trén nhan hang hoa da dé cap
o phan 1.1 khong cén thiét phai
thé hién tap trung tat ca trén nhan
hang hoa ma cé thé ghi/gan trén
vi tri khac cua hang hoa, nhung
van bao dam khi quan sat co thé
nhdn biét dugc dé dang, day du
ma khong phai théo roi cac chi tiét,
cac phan cua hang hoa.®

Trén thuc té, thong tin xuat xu
cua nhiéu hang hoa dugc thé hién
mot cach rieng biét trén hang hoa
(vi du mac xuat x(r cia hang may
mac, thong tin xuat xtr dugc in trén
linh kién dién tir,...). Trong bai viét,
tac gia goi cac nhan hang hoa thé
hién thong tin xuat x(r nay |a “nhan

® Théng tw 05/2019/TT-BKHCN Digu 4(1)
’ Tldd, n5

hang hoa vé thong tin xuat xa”.
“Nhan hang hoa vé thong tin
xuat xi" c6 nhitng dac diém cua
nhan hang hoéa nhu hinh thic
thé hién thong tin, vi tri trén bao
bi thwong pham. Tuy nhién, noi
dung thé hién trén nhan hang hoa
vé thong tin xuat xi co thé khong
bao gom day du cdc thong tin bat
budgc nhur nhan hang héa ma chi
co thong tin vé xuat x{ cta hang
héa do (hoac mét so thong tin co
liéen quan khac bat budc thé hién
tren nhan nhan hang hoa nhu tén,
dia chi cua to chirc, ca nhan chiu
trach nhiém vé hang héa,...) dugc
thé hién trén nhan hang hoa khac
cua hang hod. Vi vay, nhan hang
hod vé thong tin xuat xir dugc xem
nhu mot phan cua nhan hang hoa.’

Nhan hang hoa vé thong tin
xuat x&r khong dugc xem |a nhan
phu cua hang hoda theo quy dinh
tai Diéu 8 Nghi dinh 43/2017/ND-
CP. Bai |€, nhan phu chi dugc su
dung déi vai hang hoa nhap khau
hodc hang hoa khong xuat khau
dugc hay bi tra lai va dugc dua ra
luu thong trén thi tredng Viet Nam.
Thong tin thé hién trén nhan phu
la thong tin duoc dich lai tir nhan
goc va bo sung céac thong tin khac
tly theo tinh chat cla hang hoa
ma phap luat Viéet Nam quy dinh.®
Trong khi d6, nhan hang hoa vé

® Nghi dinh 43/2017/ND-CP vé nhan hang hoa Diéu 8(4)
* Pham vi bai viét chi phan tich dén nhan san xuat cua hang hoa san xuat tai Viét Nam va luu thong trén thi trudng Viét Nam

0 | y4t Thuong mai 2005 Digu 3(14)

thong tin xuat xir dugc ap dung
cho tat ca céc loai hang hoa® va
thong tin trén nhan la nguyén ban,
khong dugce dich tir bat ky mot
nhan goc nao.

Trén nhan xuat x hang hod, noi
dung “xuat x hang hod” dugc hiéu
la nude hodc viing 1anh tho noi san
xuat ra toan bo hang hoa hoac noi
thue hién cong doan ché bién co
ban cudi cung doi vai hang hoa
trong truong hop co nhiéu nudc
hodc ving lanh thé tham gia vao
qua trinh san xuat hang hoa do."
Hay noi cach khac, xuat x& hang
hod co thé dugc xac dinh theo
phap luat Viet Nam dua trén hai
trurong hgp: noi san xuét ra toan
bo hang hoa va noi thuc hién cong
doan ché bién cudi cling.

1.3. Trach nhiém gan nhan hang
hoa noi chung va nhan hang hoa vé
thong tin xuat xir noi riéng

Tai Viét Nam, viéc xac dinh xuat
xtr hang hod, thé hién trén nhan
hang hoa hay nhan hang hod vé
thong tin xuat xar la trach nhiém
cua céc 10 chirc, ca nhan san xuat,
kinh doanh. Theo do, céc 1o churc,
cd nhan san xuat, kinh doanh nay
tu xac dinh va ghi thong tin xuat xu
doi vai hang héa cua minh nhung
phai bao dam trung thuc, chinh
xac, tuan thu cac quy dinh cua
phédp luat vé xuat xr hang hoa"

Luat Sa hiru tri tué Diéu 4(22) dinh nghia ‘Chi dan dia Iy 12 dau hiéu ding dé chi san pham cé nguén gdc tir khu vure, dia phuong, ving |anh tha hay quic
gia cu thé.

Hiép dinh bao vé quyén so hiru tri tué lién quan dén thurong mai (TRIPS) Diéu 22 dinh nghia Chi dan dia Iy ‘gidng nhu mot loai hang hoa xuat xir tir lanh
thd ciia mdt Thanh vién, hay mot khu vuc hodc dia diém trong khu vue dé, va chinh xuét xir dia Iy quy dinh chat lrong, danh tiéng hay dac trung khéc
cua san pham.

Tir cdc dinh nghia trén cd thé thay: xuat xit hang hda va chi dan dia Iy 14 hai khéi niém khac nhau, khdng the thay thé cho nhau. Xuat xir hang héa mang
tinh bao quat o cap do qudc gia (Made in Viét Nam) con chi dan dia ly thudng thé hién mot dia phurrong cu thé nhir (Nurde mam Phid Quéc, Lua Ha Déng, ...)
Neu mgt hang hoa cd chi dan dia ly thi hang hoa duge xem Ia hang hoa c6 xuat xir thuan tdy theo du thao thong tu (Diéu 8) va dugc xac dinh la hang
hoa xuat xir tir Viét Nam/hang hoa cua Viét Nam (Diéu 7). Do do, cé thé suy ra rang, chi dan dia Iy |2 mot can cir dé xac dinh xuat xir hang hoa thi ding
hon 14 cach hiéu chi dan dia ly dugc xem |3 xuat xi hang hoa.

' Cac quy dinh vé xudt x(r hang hoa dugc the hién cu the tai Nghi dinh 43/2017/ND-CP dai vai hang hoa luu thang tai Viét Nam, hang héa nhap khau;
Nghi dinh 31/2018/ND-CP quy dinh chi ti&t luat quan Iy ngoai thurong vé xuét xir hang hoa ddi véi hang hoa ddi vai hang hoa xuat khdu nhap khau; Thing
tur 05/2018/TT-BCT quy dinh vé xuat x(r hang hda va ké khai xuat x{ ddi vai hang hoa xuat khau, hang héa nhap khau
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hodc cac hiép dinh ma Viet Nam da
tham gia hodac ky két'2.'* Cach xac
dinh xuat xtr hang hoa dugc hudng
dan mot cach don gian la thé hién
cum tUr “san xudt tai" hodc “ché
tao tai”, “nudc san xuat”, “xuat xu”
hodc “san xuat bai” kem tén nudc
hodc vung lanh tho san xuat ra
hang hda do. Tén nudc hodc ving
lanh tho san xuat ra hang hoa do
khong dugc viét tat.’ Tuy nhién,
tiéu chi dé xac dinh hang hoa dugc
gan nhan san xuat tai Viét Nam lai
chua cé quy dinh cu thé.

VGi cac nudc trén thé gidi,
nhiéu nudc cho phép ap dung viéc
gan nhan trén co sd tu nguyén doi
vai hang san xuat va tiéu thu trong
nudc, nhung mot khi hang héa da
ghi nhan nudc san xuat thi bat
budc phai dap (rng tiéu chi va diéu
kién theo quy dinh.™ 0 My, theo
quy dinh cua Luat ghi nhan Nguon
goc Xuat xtr (COOL)'8, trach nhiém
cua cac nha ban lé dugc quy dinh
trong mot s6 mat hang cu thé nhu
sau:

Thong tin khai bao vé nguon
goc xuat xir va phuong phap san
xuat doi voi ca va dong vat co vo
phai ré rang, dé doc va dugc bo tri

o mat vi tri dé thay, nham lam cho
khach hang dé dang doc va hiéu
dugc trong diéu kién mua hang
binh thudng. Thong tin khai bédo
vé nguon goc xuat xi co thé duoc
danh mdy, in hodc viét tay mién
sao thong tin dé dé thay, phu hop
vGi céc luat ghi nhan khéc cua Lién
bang va khong lam che khuat céac
thong tin ghi nhan khac dugc quy
dinh bdi cdc quy dinh khéc cua Lién
bang."

Ngoai ra, cac td chirc cd nhan
co tinh ghi sai nhan nguon goc
xuat xir hang hoa (origin labeling)
sé chiu ché tai xu phat nang, phai
chiu trach nhiém hanh chinh hay ca
trach nhiém hinh su.” Theo Luat
Canh tranh ctia Canada, ca nhan vi
pham doi vdi don hang [an dau trong
viéc gay hiéu sai, hiéu nham vé san
pham c6 thé bi phat hanh chinh
750.0008, ddi v6i don hang vi pham
lan thi hai sé bi phat 1.000.0008,
néu chu thé vi pham la to chirc sé
bi phat d&n 10.000.0008 Ian d&u va
15.000.0008 Ian thir hai.' Tham chi
cdc chu thé co thé bi truy ctru trach
nhiém hinh su va bi phat tu khong
qué 14 nam hodc bi két an theo th
tuc t6 tung khong c6 hoi tham doan

khi khong c6 tham quyén hop phap
hodc su mién trir nao nhung da ché
tao, stra chira, mua, ban, xuat khau,
nhap khau hang héa vao Canada
hay s& hiru dung cuy, thiét bi, may
moc, vat liéu, vat dung ma ho biét
né dugc st dung, dugc diéu chinh
hoac du dinh dugc str dung dé thuc
hién hanh vi gia mao.?? Nhu vay cé
thé thay cdc nudc trén thé gidi ciing
giao trach nhiém xac dinh xuat xu
hang hod va gan nhan hang hoa vé
thong tin xuat xi cho doanh nghiép
va kiém tra tinh xac thuc cta nhan
theo phuong thirc hau kiém, néu
phat hién hanh vi sai pham sé co
ché tai xtr phat trong (rng vdi hanh
vi do.

2. Thyc trang viéc xac dinh xuat
x{r hang hoa cua Viét Nam va thuc
hién gan nhan hang hoa vé thdng
tin xuat xir trén thi trudng noi dia

Thoi gian vira qua, tren thi
truong noi dia, hien tugng gian
lan thuwong mai thong qua gan
nhan hang hod vé thong tin xuéat
XU ngay cang gia tang. Cé nhirng
truong hgp hang héa dugc san
Xuat, gia cong tir nudc ngoai, nhap
khau va tiéu thu tai thi trudgng Viét
Nam nhung lai gan nhan “Made in

'2C4c hiép dinh ma Viét Nam da tham gia ky két cé lién quan dén quy dinh vé xuat xir hang héa: Cac hiép dinh thuong mai tu do ky két véi céc nudc
ASEAN (AANZFTA, AKFTA, AJCEP, ATIGA, AIFTA,VCFTA), Hiép dinh thuong mai tu do giira Viét Nam va Lién minh Chau Au (EVFTA), Hiép dinh thurang
mai tir do song phwrong gitra Viét Nam va Nhat Ban, gira Viét Nam va Chi L&, ...

Xem them tai:

Anh Duy, ‘EVFTA: “Ung phé” véi ngubn gdc xudt xi' enternews.vn (25/07/2019), <https://enternews.vn/ung-pho-voi-nguon-goc-xuat-xu-154499.html>

truy cap ngay 16/05/2020

“Tim hi€u vé quy tac xuat xir trong cac hiép dinh thirong mai tr do Viét Nam tham gia’ hoinhap.org.vn (05/12/2014), <http://www.hoinhap.org.vn/phan-
tich-va-binh-luan/8310-tim-hieu-ve-qui-tac-xuat-xu-trong-cac-hiep-dinh-thuong-mai-tu-do-viet-nam-tham-gia.html> truy cap ngay 16/05/2020

'3 Nghi dinh 43/2017/ND-CP vé nhan hang hoa Digu 15(1)
* Nghi dinh 43/2017/ND-CP vé nhan hang hoa Diéu 15(2)

'3 Trinh Thi Thu Hién, Vi Hung Thinh, ‘Ghi nhan hang hda san xuat tai Viét Nam |a yéu cau cap bach’ cptpp.moit gov.vn, <https://bit.ly/3fmMy5Sm= truy
cap nay 03/05/2020

s COOL (Country of Origin Labeling) 1a ludt ghi nhan trong d6 quy dinh cdc nha ban |é, chang han nhu cira hang tao héa, siéu thi, cdc cum nha kho phai
cung cap thdng tin cho ngudi tidu ding vé ngudn gbc cua céc loai thue pham nhat dinh durroc goi 12 "hang hoa thudc pham vi diéu chinh” bao gom: thit
ciru, dé va ga cat miéng hodc xay; ca, dong vat co vo va dong vat hoang da hodc nudi tai trai nudi; tri cay, rau qua tuoi va dong lanh, dau phong, ho dao
va hat macamadia; va nhan sam.

Xem thém tai: United State Department of Agriculture, ‘Country of Origin Labeling (COOL)’ usda.gov, <https://www.ams.usda.gov/rulesrequlations/
cool> truy cap ngay 09/05/2020

7 B Nong nghiép Hoa Ky, ‘COOL - Ghi nhdn ngudn goc xuat xir, thong tin danh cho nha ban lé' usda.gov, <https://www.ams.usda.gov/sites/default/files/
media/CO0LRetailerFactsheetVietnamese.pdf> truy cap ngay 09/05/2020

Xem thém tai: United State Department of Agriculture, ‘Country of Origin Labeling (COOL) frequently asked questions' usda.gov, <https://www.ams.
usda.gov/rules-regulations/cool/questions-answers-consumers=

'8 ¥em thém tai: tidd, n13

1% Xem thém tai Canadian Competition Act Part VII.1 Article 74(1)(1) (R.5.C., 1985, c. C-34) <https://laws.justice.gc.ca/eng/acts/C-34/page-19.html?f-
belid=IwAR3b2d1losGV-I-KXNIx9qefLOFPt7Viging3U8Wn1Cn5WeJLSoSRSBSzIA#h-89299> truy cap ngay 10/05/2020

20 Xem thém tai Canada Criminal Code Part IX Article 368(1) (R.5.C., 1985, c. C-46), <https://laws.justice.gc.ca/eng/acts/C-46/page-81.htmi?fbclid=I-
wAR1rIHJ3p_al 8ytjj05z0wugVAJasYECEenSTQVNGLWs99pBRBveAxwNshvg#h-122291> truy cap ngay 10/05/2020
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Vietnam”, “San xuat tai Viét Nam”,
“Xuat x(r Viét Nam".?' Trong 9 thang
dau ndm nam 2019, cac luc lugng
chtrc ndng ca nudc da phat hién,
bat gilt, xr ly 149.502 vu viéc vi
pham vé buon lau, gian |an thuong
mai va mua ban hang gia, khai t6
1.635 vu (tdng gan 40% so vai cling
ky 2018), v6i 1908 d6i tugng (téng
44% so vai ciing ky 2018).2 Hanh vi
vi pham vé gan nhan hang hoa lién
guan dén thong tin xuat xt hang
hod cla céc chudi ctra hang Khais-
ilk, Seven-am |a nhitng vi du dién
hinh cho thurc trang gian |an xuat xu
hang hoa dang ngay cang pha bién
va nhan dugc su quan tam dac biet
cua nguoi tiéu ding trong nudc.
Ngoai ra, nhitng khiém khuyét, su
thiéu ro rang cua quy dinh phap
luat vé viéc xac dinh xuat xtr hang
hod ciling gay ra nhiéu kho khan,
rui ro cho doanh nghiép trong viéc
thuc hién trach nhiém gan nhéan
hang hoa ctia minh. Trong vu viéc
nhap nhang xac dinh xuat xtt hang
héa linh kién dién tr cla cong ty
Asanzo, trude khi co két luan cudi
cung tlr co quan chuc nang, ro rang
hoat dong kinh doanh cling nhu uy
tin, thuong hiéu cua doanh nghiép
da bi anh hurong mot cach tiéu cuc.

Trén thuc té, cadc doanh nghiép
trong nudéc (bao gébm ca doanh
nghiép cé von dau tu nudc ngoai)
cht yéu nhap khau nguyén vat liéu,
ban thanh pham, linh kién, cum
linh kien, phu tung tr nuéc ngoai
dé san xuat, gia cong, lap rap don
gian tai Viét Nam. Méat khac, nhiéu
doanh nghiép tién hanh thanh lap
nhiéu cong ty khac nhau, moi cong
ty nhap khau mot sd cum linh kién,
phu ting, bo phan thao roi dé lap
rap hoac ban cho cong ty khac thuc
hien gia cong cac cong doan don

gian®, tham chi thay nhan goc hang
hod nhap khau tir nudc khéac bang
nhan hang hoa cua Viét Nam.

Doanh nghiep thuc hién hanh vi
gian lan xudt x hang hoa vi mot
mat khong chd dong duoc tat ca
nguyén vat liéu dau vao cho qua
trinh san xuat, mat khac nham
giam thiéu chi phi cho viéc nghién
cliu - phat trién (R&D), dau tu cong
nghé, nha may, nhan cong san xuat.
Ngoai ra, viéc gan nhan hang hoa
“xuat xu tai Viét Nam", “san xuat
tai Viet Nam®, "Made in Viet Nam”
mang lai su an tdm vé chat lugng,
su hop ly vé gia san pham, cong
vGi su khuyén khich cta nha nudc
vé chuong trinh “Nguoi Viét Nam,
ru tién ding hang Viét Nam” sé dé
thu hit su quan tdm cla ngudi tiéu
ding trong nuéc. Hang hod san
xuat c6 nguon goc tir Viét Nam con
duogc huong mot so wu dai khi duoc
phan phai tai cac siéu thi, trung tam
thuong mai nhu mot bién phap khu-
yén khich doanh nghiép san xuat
trong nudc. Do do, chi phi dau vao
thap, doanh nghiép c6 co s dé ha
gia thanh va tang suc canh tranh
cho san pham trén thi trudng so vai
cac hang hoéa cung loai.

Vé hé qua, xét ¢ goc do doanh
nghiep, viec gian lan thuong mai
thong qua nhan hang hoa vé thong
tin xudt x(r dan dén nhiéu rdi ro
phap ly cho doanh nghiép khi bi cac
co quan chirc ndng phat hién hanh
vi vi pham. Xét & goc do ngudi tiéu
diing, ho sé giam su tin diing hang
hoa san xuat trong nudc va quay lai
xu huéng str dung hang ngoai nhap
trong boi canh nhu cau st dung
hang héa chat lugng, xuat xir rd
rang clia ngui tiéu ding ngay cang
cao. Dai vdi nén san xuat quoc gia,

kinh té Viét Nam sé chiu céc tac
dong tieu cuc nhu hanh vi gian lan
Xuat xir tao ra su canh tranh bat can
Xung gilra cac doanh nghiép trén
thi truong; nhiéu doanh nghiép chi
tap trung gia cong gop phan hinh
thanh nén san xuat gia cong vdi gia
tri thang du khong déang ké so véi
mot nén san xuat tu chd cong nghé,
sang tao va nhirng hé luy khac.

3. Cach xac dinh xuat xir hang
héa cta quoc gia va quy dinh gan
nhan hang hoa vé thong tin xuat xir
cla mot so nudc trén thé gigi va
Viét Nam

3.1. Cach xdc dinh xuat xur hang
hoa cia quéc gia va quy dinh vé gan
nhan xuat xir hang héa & mét so
nudc trén thé gici

Céc qudc gia trén thé gidi da quy
dinh kha chi tiét vé gan nhan hang
hoa vé thong tin xuat xa. Tiéu chi
va diéu kién ghi xuat x hang hoa
c6 thé dugc quy dinh chung nhu
“made in .., produced in .." hodc
chi tiét dén tirng cong doan san
xuat, gia cong hodc chira gia tri
gia tang cu thé nhu “designed by/
in .., assembled in .., processed
in ..., packaged in ..., imported by/
for".?* Tai Canada, cong doan gia
cong, ché bién hang héa cudi cling
phai dugc thuc hién & Canada. Cu
thé, nhan “product in Canada” yéu
cau 98% tong chi phi san xuat truc
tiép hodc san xuat hang hoéa thuc
hién ¢ Canada, con nhan “made
in Canada” chi yéu cau 51%.% 0
Thuy Si, dé dugc gan nhan “made
in Switzerland” thi: (i) véi san pham
cong nghiép, ty 1é chi phi san xuat
va cac cong doan gia cong quan
trong phai dat it nhat 60%; (ii) voi
thuc pham, ti |é nguyén liéu tho va
qud trinh san xuat thiét yéu tai noi

2'Huy Thang, 'Hai quan néu nhiéu thu doan gian |an xut x{r hang hda' baochinhphu.vn, <http://bacchinhphu.vn/Kinh-te/Hai-guan-neu-nhieu-thu-doan-
gian-lan-xuat-xu-hang-hoa/371189.vgp=> truy cap ngay 12/09/2019
Z 'Chang budn lau, gian lan thuong mai va hang gia: ca nude da khoi to 1635 vu trong 9 thang dau nam 2019’ customs.gov.vn, <https.//www.customs.
gov.vn/Lists/TinHoatDong/ViewDetails.aspx?1D=29045&Category=Tin%20n%E1%BB%95i%20b%E 1%BA%ADt> truy cap ngay 25/10/2019

“ Tldd, n19
* Tldd, n12

% *Product of Canada™ and "Made in Canada” Claims’ competitionbureau.gc.ca, <https://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/03169.

html> truy cap ngay 20/03/2020

12 | Practice Makes Perfect

https://tieulun.hopto.org



dia phai dat it nhat 80%.2¢

Tai My, “made in USA" nghia la
tat ca chi tiét, cong doan ché tao
quan trong, khau hoan thién va xtr
Iy cudi cling déu phai dién ra tai
M§.% Doi vai hang hoa nhap khau,
nguyén tac chung va co ban dé xac
dinh xuat xtr hang hoa la dua vao
su bién doi déc tinh? va gid tri gia
tang? cua hang héa. Theo dé, nudc
xuat xur ctia hang héa la nudc cudi
cling san xuat ra hang héa do vdi
diéu kién ching da bién dang dé
mang tén maéi va co dac tinh s
dung mdi. Truong hop hang hoda
chi trai qua cac cong doan lap rap,
ché bién don gian, khong tao ra ban
sac riéng va gia tri gia tang dang ké
cua hang hoda thi quoc gia do ciing
khong dugc xem la nude xuat xd
hang héa. Ngoai nguyén tac chung
va co ban trén con cé nhirng quy
dinh riéng dé xac dinh nudc xuat xu
hang héa cho mot s6 hang héa cu
thé. Dang cha y, Dao luat Thué quan
1930% khong cho phép ghi trén
nhan hang héa co xuat xi nudc
ngoai nhirng tlr nhu “United States”
hodc “U.S.A” hoac bat ky thanh phd
hodc dia diém nao ¢ Hoa Ky dé tao
cam gidc la hang dugc san xuat tai

Hoa Ky, trir phi tren nhan hodc bao
bi hang héa c6 ghi kem mot cach
ré rang o chd dé thay nudc xuat xi
cua hang héa.”

Ngoai ra, theo Hiép dinh Thuong
mai hang héa ASEAN (ATIGA)?
hang hoa dugc coi la cé xuat xu
tai nudc thanh vién noi dien ra
viéc san xuat hodc ché bién hang
héa dé néu: hang héa dé cé ham
lwgng qia tri khu vue (RVC)®* hodc
phai trai qua qud trinh chuyén doi
ma sd hang héa (CTC)* & cap 4 so
cua Hé thong Hai hoa®*. Néu RVC
cla nguyén vat liéu nho hon 40% thi
ham luong nay sé duoc cong gop*
theo ding ti 1é thuc té vao ham
lurgng noi dia vdi diéu kién RVC do
bang hodc |én hon 20%.

Nhu vay, dua trén quy dinh tir
cac nudc va Hiep dinh ATIGA, cé
thé dinh nghia hang hoa cua mot
nudc dugc gan nhan “made in..”
hay “product in.." hodc cac nhan
khac cé noi dung tuong tu chi khi
cac cong doan san xudt, ché tao
quan trong; nguyén vat liéu; chi phi
san xuat va khau hoan thién cudi
cung phai dugc thuc hién tai nudc
do.

3.2. Cach xac dinh xuat xir hang
hod ciia Viét Nam theo phap luat Viét
Nam hién hanh

Hién tai, hé thong van ban phap
luat Viet Nam chua cé quy dinh
diéu chinh viéc hang héa gan nhan
san xuat tai Viét Nam. Cac quy dinh
hien hanh dii dang dugc hoan thién
dé phii hop véi thuc té san xuat va
kinh doanh hang hoa nhung pham
vi diéu chinh cha yéu la nhan hang
héa, chi dan dia li va nhan hiéu.?’

Theo d6, pham vi diéu chinh cua
cac quy dinh phép luat nudc ta chi
dirng lai ¢ diéu chinh nhan hang
hoa, chi dan dia Iy*, nhan hiéu cua
hang hoa ma chua diéu chinh céch
xdc dinh xuat x{r hang hod va thuc
hién viéc dan nhan hang hoa vé
thong tin xuat xir cta hang hoa luu
thong trén thi truong noi dia Viet
Nam.*

Ngoai cac quy dinh ctia phéap
luat trong nudce, Viet Nam ciing da
tham gia cdc Hiép dinh thuong mai
tu do (FTA) véi nhitng quy dinh cu
thé phuc vu cho hang héa hudng
ru dai thué quan nhung van chua
c6 quy dinh &p dung vdi nhan hang
hoa tai thi truong noi dia Viet Nam.

% Tighter rules for '"Made in Switzerland' label by 2017 swissinfo.ch, <https://www.swissinfo.ch/eng/swissness-test_tighter-rul, s-for-made-in-switzer-
land-label-by-2017/41639236> truy cap ngay 20/03/2020
Xem thém: Ngo Hanh, "Xac dinh hang hoa "Made in Vietnam® va "Made in USA™ tuoitre.vn, <https://tuoitre.vn/cach-xac-dinh-hang-hoa-made-in-vietnam-
va-made-in-usa-20190803081406759.htm=> truy cap ngay 13/09/2019
77 Federal Trade Commission, ‘Complying with the MADE IN USA STANDARD' business. ftc.gov, <https://www.ftc.gov/system/files/documents/plain-lan-
guage/bus03-complying-made-usa-standard.pdf> truy cap ngay 20/03/2020

Xem thém: tldd, n24

28 Bién doi dac tinh: 13 su bién doi cua cau tric vat chat dudi tac dong cua cac yéu to bén ngoai nham lam cho céu tric vat chat khong bi pha va hodc

tanra

 (Gia tri gia tdng ding dé chi qua trinh dong gép cua cac nhan td san xuat nhu dat dai, lao dong, hang hda tu ban vao qua trinh tang thém gia tri cua
mot san pham va tuong rng vdi thu nhap c6 duoc cua ngudi chd so hiru nhirng nhan té nay. Trong kinh t&, gia tri gia ting |2 cach |3y gia tri cua dau ra

trir di gia tri cua hang hoa trung gian

% Xem thém tai Tariff act off 1930, <https://legcounsel.house.gov/Comps/Tariff%20Act%200f%201930.pdf> truy cap ngay 20/03/2020
1 'Quy dinh vé xuat xi hang héa cua Hoa Ki' tapchicongthuong.vn, <http://www.tapchicongthuong.vn/bai-viet/quy-dinh-ve-xuat-xu-hang-hoa-cua-hoa-

ky-35431.htm> truy cap ngay 13/09/2019

32 Xem thém tai ASEAN Trade in Goods Agreement, , <https://fta.miti.gov.my/miti-fta/resources/2.ASEAN_Trade_in_Goods_Agreement_.pdf> truy cap

ngay 20/03/2020

¥ Cong thire tinh guy dinh tai Hiép dinh thuong mai hang hoa ASEAN Diéu 29

¥ Thong tur 22/2016-TT/BCT Phu luc 1 Diéu 4(1)
* Hiép dinh ATIGA Diéu 2(1)(i): Hé thong hai hoa hay HS la Hé thong Ma so va Mo ta Hang hoa Hai hoa trong Phu luc cua Cong urdc Qudc té vé Hé thong
M3 s va Mo ta Hang hoa Hai hba gom sira doi duoc thong qua va ap dung o cac Qudc gia Thanh vién theo luét phap cla qudc gia do.

* Hudng dan cu thé duge quy dinh tai Hiép dinh thirong mai hang hoa ASEAN (ATIGA) Phu luc VI <http://trungtamwto.vn/upload/files/fta/174-da-ky-
ket/191-asean—aec/207-noi-dung-hiep-dinh/Annex%206.pdf> truy cap ngay 20/03/2020

7 Cuc Xuat Nhap khau, ‘Ghi nhan san xuat hang hoa tai Viét Nam - Mot yéu cau cap bach’ moit.gov.vn, <http://www.moit.gov.vn/web/quest/tin-chi-tiet/-/
chi-tiet/ghi-nhan-hang-hoa-san-xuat-tai-viet-nam-mot-yeu-cau-cap-bach-14038-22_html> truy cap ngay 06/05/2020

* Mat hang hoa c6 chi dan dia Iy thi hang hod dirge xem |a hang hoa c6 xuat xir thudn tdy theo du thao thong tu (Diéu 8) va duoc xéc dinh 12 hang hod
xuat xir tir Viét Nam/hang hoa cta Viét Nam (Diéu 7). Do dd, chi dén dia Iy 13 mdt cin cir dé xdc dinh xudt xir hang hod thi ding hon cach hiéu chi dan
dia ly dugc xem la xuat xir hang hoa

* Nguyén Huong, Thu Phuong, ‘Gan mac xuat xir hang hoa thé nao |a ding? congthuong.vn (22/07/2019), <htips://congthuong.vn/gan-mac-xuat-xu-
hang-hoa-the-nao-la-dung-122705.html> truy cap ngay 10/09/2019
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Viéc Chinh pht ban hanh Nghi dinh
31/2018/ND-CP ngay 08/03/2018
la budc dau hinh thanh hanh lang
phdp ly vé xuat x(r hang héa ap
dung cho hang hod luu thong noi
dia. Trong d6, noi bat la dinh nghia
‘Xuét xt hang héa 1a nudce, nhém
nude, hodc viing lanh thd naoi san
xuat ra toan bo hang héa hoéc noi
thuc hién cong doan ché bién co
ban cudi cung ddi v6i hang hoa
trong truéng hop nhiéu nuée, nhém
nudc hodc viing 1anh thd tham gia
vao qua trinh san xuat ra hang do."*
So vai dinh nghfa xuat xi hang hoa
dugc quy dinh ¢ Luat Thuong mai
2005, dinh nghia nay bo sung thém
noi san xuat hang hdéa hoac noi
thuc hién cong doan ché bién ngoai
nudc, ving lanh tho con bao gom
nhém nudc. Day la diém tién bo
cua Nghi dinh khi d@ md rong pham
vi xuat xtr hang hoa vi thuc tién san
xuat, lap rap hang hoéa co thé can
su két hop cac thanh phan tir céc
nudc thudc mdt khu vuc chang han
nhu ASEAN, EU, ... dé tao thanh san
pham hoan chinh. Tuy nhién, Nghi
dinh nay van chua dua ra cac quy
dinh cu thé vé céac tiéu chi dé mot
san pham dugc ghi nhan san xuat
tai Viet Nam.

4. Ban luan vé dy thao Thong tu
quy dinh cach xac dinh hang héa la
hang héa cua Viét Nam hoac san
xuat tai Viét Nam (du thao Thong
tu)

4.1. Tong quan vé du thao Thong
fur

Du thao Thong tu dua trén nén
tang cac van ban phap luat dang ép
dung cho hang héa luu thong trén
thi truong Viét Nam, hang hda xuat,
nhap khau dé hinh thanh nhirng quy

dinh méi pht hop vai thuc tién san
xuat va kinh doanh hang héa noi
dia. Cu thé, Nghi dinh 43/2017/
ND-CP quy dinh chi tiét n6i dung,
cach thé hién noi dung trén nhan
va quan ly nha nuéc vé nhan hang
héa doi véi hang héa luu thong tai
Viét Nam, hang héa nhap khau.
Trong khi d6, Nghi dinh 31/2018/
ND-CP quy dinh chi tiét vé quy tac,
trinh tu, thu tuc lién quan dén xuat
x(r hang hda doi véi hang hoa xuat,
nhap khau. Trén co s& quy dinh cla
hai Nghi dinh nay, du thao Thong tu
dua ra céc nguyén tac xac dinh thé
nao la san pham, hang hoa cua Viét
Nam hodac san xuat tai Viet Nam.

Bén canh do, cac phuong phap
xdc dinh xuat xtr cha yéu cua thé
gidi nhu xuat x& thuan tay (W0)*,
ham lugng qia tri khu vuc (RVC)*
(trong du thao Thong tw goi la “ham
lwgng gid tri gia tang (VAC)*) hay
chuyén doi ma san pham theo Hé
thong hai hoa mo ta va ma hang
héa (Hé thong HS)* cha To chirc
Hai quan Thé giéi déu dugc tham
khao hodc ap dung trong du thao
Thong tu.

Mot so noi dung chinh cta du
thao Thong tu bao gom: (i) céac
trudng hgp dugc phép va khong
dugc phép thé hién hang hoa la
cua Viét Nam; (ii) cach xéc dinh va
ngon ngir thé hién hang hoa Viét
Nam; (iii) trach nhiém cua co quan,
to chirc, ca nhan lién quan. Theo
do, diéu kién quan trong dé mot
hang hoa dugc xac dinh la hang
Viét Nam néu dap (rng mdt trong
hai trudng hgp sau: (1) hang hda
c6 xuat xtr thuan tiy hodc dugc san
xuat toan bo tai Viét Nam; (2) hang
héa c6é xuat xtr khong thuan tly

hoac khong dugc san xuat toan bo
tai Viét Nam nhung trai qua cong
doan gia cong, ché bién cudi cling
tai Viét Nam |lam thay ddi co ban
tinh chat cta hang hoa.

Hang hoa dugc xem la co xuét
x(r thuan tdy hoac dugc san xuat
toan bo tai Viét Nam bao gom:
cay trong va cdc san pham tir cay
trong dugc trong va thu hoach tai
Viét Nam; dong vat song dugc sinh
ra va nuoi dudng tai Viet Nam; cac
san pham tir dong vat song; cdc san
pham thu dugc tir san ban, dat bay,
danh bat, nudi trong, thu lugm hodc
san bat tai Viét Nam, cac khoang
san va cac chat san sinh tu nhién,
san pham lay dugc tir nudc, day
bién,...* Nhirng loai hang hda nay
dugc xem la cé xuat xi thuén tay
hodc dugc san xuat toan bo tai Viét
Nam vi ca qué trinh tao ra hang hod
hoan thién hoan toan trong lanh tho
cta Viét Nam.

Hang héa cé xuat xi khong
thuan tdy hodc khoéng dugc san
xuat toan bo tai Viét Nam nhung
trai qua cong doan gia cong, ché
bién cudi cung tai Viét Nam lam
thay doi co ban tinh chat cla hang
hoa thi cach xac dinh xuat xtr hang
hoa |a can dap wng tiéu chi thudc
Danh muc Quy tac cu thé mat hang
quy dinh tai Phu lyc I** ban hanh
kem theo Thong tu nay. Cac tieu
chi dugc dinh nghia va hudng dan
chi tiét trong du thao Thong tu nhu
Chuyén doi ma s6 hang hoa (CTC),
cong thue tinh Ham lugng gia tri
gia tang (VAC), tri gid nguyén liéu
va cac chi phi trong toan bd qua
trinh san xuat ra hang hoa (Gid xuat
xudng, Chi phi nguyén liéu, Chi phi
nhan cong truc tiép, Chi phi phan

“ Nghi dinh s6 31/2018/NB-CP quy dinh chi tiét Luat Quan ly ngoai thuong vé xuat xi hang hoa Diéu 3(1)

‘1 Wholly Obtained (W0): Xu&t x(r thuan tay |a san pham duoc san xuat, khai thac, danh bat, thu lirgm duge hoan toan trong |anh tho cia mat bén tham
gia hiép dinh ma khong tich hop thém bat cir thanh phan cla gudc gia khéac vao. Mai hiép dinh thuong mai cé quy dinh khac nhau vé xudt x thuan tay
‘2 Regional Value ContenT (RVC): Ham lurong gia tri khu vure 13 ham lurong nguyén vat liu cdu thanh 1én san pham hang hoa ma co xuat xr dugce cong
nhan tir cac nudc tham gia cac hiép dinh throng mai
** Value Added Content (VAC): Ham luong gia tri gia tang la ty |é tri gia co duoc du dé coi la co xut xir Viét Nam. Ty |é nay duoc xac dinh |2 phan gia
tri gia tang co dugc tinh trén tong tri gia cua hang hoa duoc san xuat, gia cong, ché bién tai Viét Nam sau khi trir di tri gia nguyén liéu ddu vao nhap
khau hodc tri gia nquyén liéu ddu vao khong xac dinh dugc xuat xir ding dé san xuat ra hang héa

“ Tldd, n20

45 Xem thém tai: Dy thao Thong tu Quy dinh vé cach xéc dinh san pham, hang hda la san pham, hang hoa cia Viét Nam hodc san xuét tai Viet Nam Digu 8
“6 Xem thém tai: Phu luc | Quy tac cu thé mat hang ban hanh kém theo du thao Théng tr Quy dinh vé cach xac dinh san pham, hang héa la san pham,
hang hda cua Viét Nam hodc san xuat tai Viét Mam, <http://trungtamwto.vn/download/18868/Ph%E1%BB%A5%201%E1%BB%A5c%201. pdf=>
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bo truc tiép, Loi nhuén cta nha san
xuat).¥ Nhiing tiéu chi nay dugc
quy dinh chi tiét vi day la diéu kién
quan trong dé xac dinh mot cach
chuan xac xuat xr hang hoa dai vai
hang héa cé xuat xir khong thuan
ty hodc khong dugc san xuat toan
bo tai Viet Nam.

4.2. Uu diém cda du thao Thong
tur

Thir nhat, néu du thao Thong tu
dugc thong qua, mot so van dé ton
tai co thé dugc giai quyét. Cac to
chtrc, cd nhan sé dé dang hon trong
viéc xac dinh chinh xac nhan hang
hod c6 dugc ghi “san pham cua Viét
Nam” hay “san xuat tai Viét Nam"
so vdi chi tuan theo quy dinh cua
Nghi dinh 43/2017/ND-CP. T6 chiic,
ca nhan tuan tha quy dinh vé gan
nhan hang héa ciing khong phai
doi dién vdi nquy co cdo budc “gian
lan xuat x(”, trénh rai ro kién tung
va dam bao uy tin véi ngudi tiéu
ding.*® Hon nira, du thao thong tu
c6 thé ngédn chdn nhitng hang hda
chi trai qua cong doan ché bién,
lap rap, gia cong don gian tai Viét
Nam, chat lugng khong dam bao
nhung dugc gan nhan “San xuat tai
Viét Nam". Vai viéc két hop thuc thi
nghiém tic Nghi dinh 43/2017/ND-
CP tai ctra khau, Thong tu ciing sé
gitip loai bo dan tinh trang gian lan
thuong mai khi hang nhép khau gia
mao hang Viet Nam.

Thtr hai, vé nguyén tac, Thong tu
sé khong lam phat sinh thém chi phi
cho doanh nghiép khi thuc hién gan
nhan va cong bd nudc xuat xir hang
hoa vi tir lau day da la yéu cau bat
budc theo quy dinh cta Nghi dinh
43/2017/ND-CP. bong thoi, du thao
Thong tu khong quy dinh thém bat
ki mot thu tuc hanh chinh méi nao
ma chi gilp céc t6 chirc, cd nhan co

can ctr dé thyuc hién ding yéu cau
cua Nghi dinh qua dé, gitp loai bo
cac truong hop vo tinh hay co tinh
vi pham thong tin vé nudc xuat xu.

Tht ba, quy dinh tieu chi hang
hoa cé xuat xi Viét Nam cua du
thao Thong tu kha phu hop vdi diéu
kién san xuéat trong nudc vi néu
dua ra ti lé cao hon 30% thi doanh
nghiép sé kho dap tng. Thuc té,
ngoai nhitng mat hang ndng san
dugc san xuat hoan toan tir Viét
Nam, con lai tat ca do dung khac,
dac biét 1a hang su dung cong
nghé, cong nghiép cao thi phan
l6n nguyén liéu phai nhap khau.*
Day ciing la bai toan nan giai dat
ra cho nganh san xuat cong nghiép
nudc ta khi chua phat trién dong
b0 nganh cong nghiép phu trg, dap
(rng yéu cau san xuat quy mo lgn va
doi hoi chat lugng cao.

Cudi clng, trong khi ASEAN quy
dinh ham lugng gid tri gia tang cua
hang hoa 13 40% thi méi dap (g
quy tac xuat x& con theo du thao
Thong tu, hang héa chi can dat ty lé
VAC 30% da dugc xem la hang héa
Viét Nam . Vi trong quy tac xuat xur
cua Hiép dinh ATIGA, ¢6 truong hop
cho phép cong gop xuat xir cua cac
nudc thanh vien.

Vi du, vai RVC 40% trong ASE-
AN thi 1 san pham cé 20% gia tri
cua Thai Lan, 10% cua Philippines,
5% cua Lao va 5% cua Viét Nam
sé dugc coi la dat tiéu chi xuat xur
ASEAN va dugc cap Gidy ching
nhan xuat xir Mau D. Con VAC 30%
néu tai Thong tu chi tinh riéng gié
tri cta Viét Nam. Do dé, nhiéu san
pham co thé ddp ing xuat xir ASE-
AN va dugc cap Gidy chirng nhan
xuat xtr Mau D nhung chua chac da
du diéu kién dé duoc coi la hang
hoa cua Viét Nam. %

Nhu vay, diéu kién du dé dugc
gan nhan hang hoéa Viét Nam ciing
khong hé dé dang hon so vdi diéu
kién khu vure, tir do thic day doanh
nghiép nang cao chat lurgng san
pham, dich vu va dua hang héa Viét
Nam ra thi truong khu vuc va thé
gidi.

4.3. Han ché con ton tai cua dir
thao Thong tu

Bén canh nhitng uvu diém, vi
pham vi diéu chinh cta Thong tu
néu duge ban hanh 13 xdc dinh
xuat xtr hang hod, san pham la cua
Viét Nam®' nén no van ton tai mot
so diéu thiéu tinh bao quét va chat
ché trong cac truong hgp ngoai
lé (khong dap ung du diéu kién la
hang hoa cua Viét Nam).

Thir nhat, Diéu 10 Churong 3 cua
du thao Thong tu quy dinh hang
hoa chi trai qua mot hoac két hgp
nhiéu cong doan gia cong, ché bién
don gian®? thi khong dugc coi hang
hoa co xuat x(r Viét Nam nhung lai
khong quy dinh trudng hop nay sé
dugc xac dinh xuat xtr cua nudc
thuéc cong doan gia cong hay ché
bién nao. Vi du, mot chiéc dién
thoai dugc lap rap tai Viét Nam
nhung linh kién lai nhdp tUr nhiéu
nudc khac nhau, khong dugc ghi
xuat xir Viét Nam vi chi trai qua
giai doan gia cong don gian thi sé
duoc ghi xuat xr nhu thé nao mdi
phu hgp. Trong trudng hgp nay, nha
san xuat sé khong xac dinh chac
chan duogc xuat xi hang hoa sé ghi
trén nhan la gi do khong c6 can cu
phép ly dé thuc hién. Khi d6, doanh
nghiép sé gap nhiéu rui ro néu co
tranh chap phat sinh.

Thir hai, trong tw, nhirng mat
hang c6 ti Ié VAC dudi 30% chua cé
hudng dan xac dinh xuat xr hang
hoa nhu thé nao. Thue tién chirng

47 Xem thém tai Quy dinh vé cach xac dinh san pham, hang héa |a san pham, hang hoa cua Viét Nam hodc san xuat tai Viét Nam Diéu 9

“ Cuc xuadt nhap khau, ‘Ghi nhdn hang hoa san xuat tai Viét Nam - Mot yéu cdu cap bach’ moit. gov.vn, <https://www.moit.gov.vn/tin-chi-tiet/-/chi-tiet/
ghi-nhan-hang-hoa-san-xuat-tai-viet-nam-mot-yeu-cau-cap-bach-14038-22.htm> truy cap ngay 13/09/2019

* Tué Anh, ‘Hang hoa cd ti lé gia tang ndi dia duéi 30% sé gan nhan nhu thé nao? thutuchanhchinh.vn , <http://thutuchanhchinh.vn/noidung/tintuc/Lists/
TinTuc/View_Detail.aspx?ltem|D=2268> truy cap ngay 17/09/2019
50 ‘Dyr thao thong thu hang “made in Vietnam® cé thé dat xut xir ASEAN nhung chura 132 hang Viét' trungtamwto.vn, <http://www.trungtamwto.vn/
chuyen-de/13820-du-thao-thong-tu-hang-made-in-vietnam-co-the-dat-xuat-xu-asean-nhung-chua-la-hang-viet-> truy cap ngay 18/09/2019

s Dy théo Thang tu Chuong 1 Digu 1
%2 Dy théo Thang tu Chuong 3 Digu 10
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minh c6 nhiéu truong hop mat hang nhap khau dau vao
tir nhiéu nudce khac nhau, san pham cudi cling san xuat
tai Viet Nam khong du tiéu chuan dé thé hién |a hang
héa cua Viét Nam thi doanh nghiép tu xac dinh va tu
chiu trach nhiém, mién 12 khong thé hién xuat x Viét
Nam.* Diéu nay khién cac doanh nghiép gdp kho khan
trong viéc ghi nhan hang hoé vé thong tin xuat x& nhu
tinh trang khi chura cé du thao Théng tu.

Thir ba, thong tu ap dung ti lé 30% cho tat ca cac loai
hang hoa la khong hop ly. Dai véi cac nganh st dung
nhiéu lao dong nhu dét may, da giay thi ham lugng gia
tri gia tang dat 30% 1a khong khé®*. Nhung véi nhirng
nganh st dung it lao dong, chi phi nguyén liéu dau vao
|Gn thi ti [é nay lai tro thanh tro ngai cho doanh nghiép.

4.4. Khuyén nghi hoan thién du thao Thong tu lién
quan dén cach xdc dinh xuat xir hang héa lwu théng tai
thi trurong ni dia

D@ giai quyét céc treong hgp ngoai |é ma phan 4.3
da néu ra, nhém tac gia cho rang Bo Cong thuang nén
ma rong pham vi diéu chinh ctia du thao Thong tu theo
hudng xéac dinh xuat x& cta hang hoa luu thong trén
thi truong noi dia® mot cach tong quat, nghia la xac
dinh xuat xt hang hod cta Viét Nam hodc mot qudc
gia khac trong chudi san xuat hang hoa ma khong chi
quan tam dén cach xac dinh xuat xir hang hoa cua Viét
Nam nhu hién tai. Cach xac dinh xuat x hang hoa
khong dap tng diéu kién la hang hoa cua Viét Nam
co thé dugc tham khao tir cac quy dinh cho hang hoa
nhap khau hay xuat khau tai Nghi dinh 31/2018/Nb-CP
quy dinh chi tiét Luat Quan ly ngoai thuong vé xuat
xtr hang hoa va Thong tu 05/2018/TT-BCT quy dinh vé
xuat xir hang hoa.

Dai vai quy dinh ty Ié VAC, thay vi ap dung ty 1é 30%
cho tat ca céc loai hang hod nhu da dé cap o muc 4.3,
Thong tu nén dugc bo sung phu luc quy dinh ty Ié VAC
trong ung vai ting nganh/nhém hang mot cach phu
hop va linh hoat véi tinh hinh thuc t&, nang luc san
xuat cua doanh nghiép. Mat khéc, tham khao tir khung
quy dinh/tiéu chuan xac dinh hang hod cta qudc gia
hay xuat x(r tr qudc gia cla cac nudc tién tién nhu My,
Thuy Si, Canada, theo nhém tac gia, Bo Cong thuong
can xay dung ty lé VAC cao hon mic ap dung chung
nhu quy dinh tai du thao Thong tu cho nhitng mét hang
chién lrge ma Viét Nam c6 thé manh nhu dét may, da
giay, do go, thu cong my nghé,... nham nang cao stic
canh tranh, xay dung thuang hiéu hang chat lugng cao
cho cac mat hang nay, qua dé ciing gop phan nang cao
gia thanh san pham trén thi truong trong nudc va tac

$ Nghi dinh 43/2017/ND-CP v& nhan hang héa Digu 15(1)

dong gian tiép lén hoat dong san xuat, cung (rng phuc
vu cho xuat khau.

Ngoai ra, Thu tuéng chinh phu cling da phé duyét
Quyét dinh s 2441/QD-TTg vé chuong trinh phét trién
san pham quoc gia dén nam 2020, tuong lai la cac dé
an phat trién trong céc giai doan tiép theo. Nhom téc
gia nhan thay quy dinh tiéu chuan xac dinh hang hod
cta Viét Nam co6 thé |a cong cu dé thic day, khuyén
khich cac doanh nghiép “md rong quy mo san xuat,
nang cao chat lugng cac san pham dé dat hoéac tiép
can tiéu chuan quoc té” va “hinh thanh va phat trién
nhitng san pham qudc gia mai"*, néu nd dugc xay
dung mot cach hai hoa va cé dinh hudng ro rang tir co
quan cd tham quyeén.

TAI LIEU THAM KHAO

Van ban phap luat

1. Dao luat thué quan 1930

2. Hiép dinh thuong mai hang héa ASEAN

3. Luat Ghi nhan Ngudn goc va Xuat xr hang hoa
(COOL)

4. Canadian Competition Act

5. Canadian Criminal Code

6. Luat Thuong mai 2005

7. Nghi dinh 43/2017/ND-CP vé nhan hang hoa

8. Nghi dinh 31/2018/ND-CP quy dinh chi tiét luat
quan ly ngoai thuong vé xuat xir hang héa

9. Thong tu 22/2016/TT-BCT vé thuc hién quy tac

xuat xir hang héa trong Hiép dinh thuong mai hang hda
ASEAN

10. Thong tu 05/2018/TT-BCT quy dinh vé xuat x
hang hoa

11. Thong tr 05/2019/TT-BKHCN quy dinh chi tiét
thi hanh mot so diéu cua Nghi dinh 43/2017/ND-CP

12. Quyét dinh so 2441/QDb-TTg vé chuong trinh
phét trién san pham qudc gia dén nam 2020

13. Dy thao thong tu quy dinh cach xac dinh san
pham, hang hoa la san pham, hang hoa cta Viét Nam
hoac san xuat tai Viét Nam

Nguon dién tir

1. Minh Dirc, ‘Phan biét nhan hiéu va nhan hang hod'
Sa Khoa hoc va Céng nghé Binh Duong, <http://sokhcn.
binhduong.gov.vn/New/phan-biet-giua-nhan-hieu-va-
nhan-hang-hoa-521>

3 Tué Anh, ‘Hang hda cd ti |é gia tang ndi dia dudi 30% sé gan nhan nhur thé nao? thutuchanhchinh.vn, <http://thutuchanhchinh.vn/noidung/tintuc/Lists/

TinTuc/View_Detail.aspx?item|D=2268> truy cap ngay 08/05/2020

%3 Riéng cach xac dinh xuat xi hang hod nhap khau luu thong trong thi treéng noi dia da duoc quy dinh tai Nghi dinh 31/2018/NB-CP va Thong tu

05/2018/TT-BTC

% Quyét dinh sd 2441/QD-TTg vé chuong trinh phat trién san pham qudc gia dén nam 2020
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2. Huy Thang, ‘Hai quan néu nhiéu thu doan gian
lan xuat xtr hang hoa' baochinhphu.vn, <http://baochin-
hphu.vn/Kinh-te/Hai-quan-neu-nhieu-thu-doan-gian-
lan-xuat-xu-hang-hoa/371189.vgp>

3. ‘Chong buon lau, gian lan thuong mai va hang
gia: ca nudc da khai to 1635 vu trong 9 thang dau nam
2019° costums.gov.vn, <https://www.customs.gov.vn/
Lists/TinHoatDong/ViewDetails.aspx?1D=29045&Cat-
egory=Tin%20n%E1%BB%95i%20b%E1%BA%ADt>

4. "Product of Canada” and “Made in Canada”
Claims’ competitionbureau.gc, <https://www.competi-
tionbureau.gc.ca/eic/site/cb-bc.nsf/eng/03169.html>

5. ‘Complying with the MADE IN USA STANDARD'
ftc.gov, <https://www.ftc.gov/system/files/docu-
ments/plain-language/bus03-complying-made-usa-
standard.pdf>

6. Ngo Hanh, ‘Xac dinh hang hoa “Made in Viet-
nam” va “Made in USA" tuoitre.vn, <https://tuoitre.vn/
cach-xac-dinh-hang-hoa-made-in-vietnam-va-made-in-
usa-20190803081406759.htm>

7. ‘Tighter rules for ‘Made in Switzerland’ label by
2017" swissinfo.ch, <_https://www.swissinfo.ch/eng/
swissness-test_tighter-rul, s-for-made-in-switzerland-
-label-by-2017/41639236>

8. United State Department of Agriculture, ‘Country
of Origin Labeling (COOL) frequently asked questions’
usda.gov, <https://www.ams.usda.gov/rules-regula-
tions/cool/questions-answers-consumers>

9. BO Nong nghiép Hoa Ky, ‘COOL - Ghi nhan nguon
gdc xuat xur, thong tin danh cho nha bén &' usda.goy,
<https://www.ams.usda.gov/sites/default/files/me-
dia/COOLRetailerFactsheetVietnamese.pdf>

10. United State Department of Agriculture, ‘Coun-
try of Origin Labeling (COOL)’ usda.gov, <https://www.
ams.usda.gov/rules-requlations/cool/questions-an-
SWers-consumers>

11. ‘Quy dinh vé xuat xir hang héa cua Hoa Ki' tap-
chicongthuong.vn, <http://www.tapchicongthuong.
vn/bai-viet/quy-dinh-ve-xuat-xu-hang-hoa-cua-hoa-
ky-35431.htm>

12. Nguyén Hudng, ‘Gan mdac xuat xir hang hoa
thé nao la dung? tapchitaichinh.vn, <https://con-
gthuong.vn/gan-mac-xuat-xu-hang-hoa-the-nao-la-
dung-122705.html>

13. Cuc xuat nhap khau, ‘Ghi nhdan hang héa san
xuat tai Viét Nam - Mat yéu cau cap bach’ moit.gov.
vn, <http://www.moit.gov.vn/web/guest/tin-chi-tiet/-/
chi-tiet/ghi-nhan-hang-hoa-san-xuat-tai-viet-nam-mot-
yeu-cau-cap-bach-14038-22.html>

14. Tué Anh, ‘Hang héa ca ti Ié gia tdng ndi dia dudi
30% sé gan nhan nhu thé nao? thutuchanhchinh.vn,
<http://thutuchanhchinh.vn/noidung/tintuc/Lists/Tin-
Tuc/View_Detail.aspx?ltem|D=2268>

15. ‘Du thao théng thu hang “made in Vietnam"
co thé dat xuat xir ASEAN nhung chua la hang Viét'
trungtamwto,  <http://www.trungtamwto.vn/chuyen-
de/13820-du-thao-thong-tu-hang-made-in-vietnam-co-
the-dat-xuat-xu-asean-nhung-chua-la-hang-viet->

16. Trinh Thi Thu Hién, V@i Hing Thinh, ‘Ghi nhan
hang héa san xuat tai Viét Nam |a yéu cau cap bach’
cptpp.moit.gov.vn, <https://bit.ly/3fmMy5m>

17. Anh Duy, ‘EVFTA: “Ung phé” véi ngudn gdc xuat
XU’ enternews.vn, <https://enternews.vn/ung-pho-voi-
nguon-goc-xuat-xu-154499. htmi>

Nhan xét:
* Giang vién: Thac si Bai Thi Hang Nga

1. Vé phuong phap nghién ciu

Nhom tac gia co phuong phap nghién ciru phi hop
khi nhan dién van dé, tim hiéu kinh nghiém quoc té diéu
chinh vé van dé dé nham lam can cir danh gia, kién nghi
hoan thién phap luat Viét Nam.

2. Vé hinh thire

Hinh thic trinh bay logic, trich dan dugc thuc hién
theo diing yéu cau.

3. Vé néi dung

- U diém:

Nhom tac gia da nhan dién dugc khoang tréng phap
Iy trong cac quy dinh lién quan dén xuat xur hang hoa tai
Viét Nam, diéu nay la can thiét doi vdi sinh vién hoc va
nghién ctru phap luat. Téi danh gia cao kha nang nay cua
nhom tac gia.

- Diém can cai thién:

Trong phan ly luan chung lién quan dén nhan hang
héa, nhom tac gia co thé phan tich ky hon cac yéu té cau
thanh nhan hang hoa, sy khdc biét giira nhan hang hoa va
nhan xuat xur hang hoa.

Muc 2, theo quan diém cta ca nhan téi nén Iong ghép
vao phan 1 hoac phan 3. Bai Ié, viéc gian lan xuat xirhang
héa co thé xuat phat tir viéc hiéu khéng ding vé nhan
xuat xtr (néu dua vao muc 1) hoac lgi dung khoang tréng
ctia phap luat dé thuc hién hanh vi vi pham phap luat (néu
dura vao muc 3)

Muc 4 can dau tu phan tich hon cac vu va nhuoc diém
(dac biét la nhugc diém) gan lién vdi cac van dé dugc
tac gia chon phan tich khi nghién ctru hé théng phap luat
nudc ngoai (tai muc 3). Chi nhu thé mdi cé du can cur dé
so sanh uu va khuyét diém cua quy dinh cua phap luat
Viét Nam so vdi phap luat cac quéc gia cé kinh nghiém
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diéu chinh d6i véi van dé nay. Tir do cdc kién nghi cua
nhom tac gia nham hoan thién phap luét (néu c6) mdi c6
du can cir logic ciing nhur dam bao y nghia thuc thi thay
vi chi gioi thiéu mét cach khai quat, tong quat nhu nhimng
bai bao dura tin khac.

Cudi clng, sau khi hoan thién nhom tac gia hay thu
stic bang cach gui dang bao chuyén nganh déi vai bai viét
nay cua minh. Chiic nhém tac gia thanh céng.

* Luat su: Lé Trong Thém - Cong ty luat TNHH LTT &
Cac Cong su

1. Vé phuong phap nghién ciru

Theo danh gid cua nqudi doc, bai viét duoc tac gia img
dung cac phuong phap nghién ctru liét ké, phan tich, téng
hop, so sanh mét cach phi hop, hop ly théng qua viéc (i)
dan dat, liét ké quy dinh cua cac hé théng phap luat khac
nhau vé cdc van dé lién quan dén xuat xur hang hoa; dan
dat cdc quan diém cua cac nha nghién ctru vé thuc trang
xac dinh xuat xi hang hoa cua Viét Nam va cac quoc gia
trén thé gidi, tir do (ii) so sanh, phan tich nhiing van dé
bat cap khi thuc hién quy dinh hién hanh vé xuat xu, trinh
bay y kién vé du thao théng tu cua Bé Cong thuong va
(iii) dura ra két luan va khuyén nghi hoan thién cho van dé
(cau hoi) ma bai viét dat ra.

2. Vé hinh thie

Bai viét dugc trinh bay theo bo cuc ro rang, cé trich
dan day du cac nguon tai liéu tham khao, nguén luat, giai
thich cu thé doi vai cdc thuat ngir khong pho bién, gidp
nguoi doc dé dang theo déi dugc mach bai viét va tham
chiéu dén cac ngudn tai liéu tham khao.

3. Vé néi dung

- Uu diém:

Tai phdan mo dau cua bai viét, cach dat van deé cua tac
gia thu hit duoc su quan tam cua nguoi doc.

Bai viét mang tinh chuyén mén cao. Tac gia xac dinh
dugc trong tam van dé ma minh dat ra, tir do trién khai
Bai viét theo hudng dan dat ngudi doc giai quyét van dé
ma bai viét dit ra.

Néi dung dugc tac gia trinh bay theo bé cuc lién mach,
dan dat ngudi doc di tir khai quat dén chi tiét. Cu thé
tac gia di tir viéc tim hiéu, nghién ctru vé quy dinh nhan
hang hoa va ngi dung xuat xd trén nhan hang hoa cua Viét
Nam va thé gidi, thuc trang va nhifng van dé bat cap vé
xac dinh xuat xur hang héa cua Viét Nam va cac quéc gia
khac, y kién ban luan va néu bat dugc vu diém va han ché
quy dinh tai du thao Théng tu cua Bé Cong Thuong, tir
do dua ra khuyén nghi hoan thién du thao Thong tu lién
quan dén cach xac dinh xuat xur hang héa luu thong tai thi
trudng noi dia Viét Nam.

- Diém can cai thién:

Tai muc 1.2 cua Bai viét, tac gia co viét “Nhan hang
hoa vé théng tin xuat xir khéng duge xem la nhan phu cia
hang héa theo quy dinh tai Diéu 8 Nghi dinh 43/2017/ND-
CP". Theo quan diém cua nqudi doc, nhan dinh nay chua
chuan xac vi khéng cé sur dong nhat vé khai niém:

(i)*Nhan hang hoa” Ia ban viét, ban in, ban vé, ban chup
cua chix. hinh vé, hinh anh duoc dan, in, dinh, diic, cham,
khac truc tiép trén hang hoa, bao bi thuong pham cua
hang hoa hodc trén cdc chat liéu khac dugc gan trén hang
héa, bao bi thuong pham cua hang héa. Nhan hang hoa
bao gém:

+ “Nhan géc” cua hang hoa la nhan thé hién lan dau do
t6 churc, ca nhan san xuat hang héa gan trén hang hoa,
bao bi thuong pham cua hang héa; va

+ “Nhan phu" |2 nhéan thé hién nhimg néi dung bat
buéc dugc dich tir nhan géc cua hang héa bang tiéng
nudc ngoai ra tiéng Viét va bé sung nhimg néi dung bat
buéc bang tiéng Viét theo quy dinh cua phap luat Viét
Nam ma nhan géc cua hang héa con thiéu.

(i) Trong khi do, “Xuat xu”" chi la mét néi dung bat
bugc phai thé hién trén nhan hang héa (bao gom ca nhan
gac va nhan phu trong truong hop c6 nhan phu).

Nhu véy viéc so sanh khai niém cua mét nhan hang
héa vai mot néi dung bat budc trén nhan hang hoa coé
phan chua can xung.

Tai Muc 1.3 cua Bai viét, tac gia co dan chumg mot sé
quy dinh vé ché tai xu phat vi pham cua Canada dé nquoi
doc tham khao, day la nhimg thong tin kha hiru ich. Tuy
nhién, néu tac gia néu thém mét sé quy dinh vé ché tai xu
phat vi pham cua Viét Nam dé so sanh thi sé gitip nguoi
doc c6 cai nhin da chiéu hon, hiéu ré hon vé cdc ché tai xu
phat cua Viét Nam va quéc gia khac trén thé gidi.

Tai Muc 3.2 cua Bai viét, tac gia da néu dugc mét s6
nguyén tac xac dinh xuat xi hang héa cua Viét Nam theo
phap luat Viét Nam ciing nhu cac quy ché cua cac t6 chire
ma Viét Nam la nudc thanh vién va day la nhimg théng
tin tham khao thiét thue cho ngudi doc. Tuy nhién trong
Bai viét, tdc gia lai chura nhac dén quy tac xac dinh xuat
xtr hang hoa theo Hiép dinh Doi tac toan dién va tién b
xuyén Thai Binh Duong (CPTPP) da co hiéu luc tai Viét
Nam ngay 14 thang 1 nam 2019. Bugc danh gia la linh
hoat hon so vdi cac FTA khac, quy tac xuat xur hang hoa
trong CPTPP mang dén nhiéu co héi cho cac doanh ng-
hiép Viét Nam. Dac biét, quy tac xuat xu theo CPTPP sé
xac dinh hang héa xuat/nhap khau du diéu kién dé dugc
huong uu dai thué quan hay khong, dong thai dam bao
sur can bang giira “thuan lgi héa thuong mai” va ‘phong
tranh gian Ian thuong mai”, diéu nay co y nghia lon d6i vai
nén kinh té Viét Nam.

* Trurde hét, can luw y rang, ngudl doc duwra ra cac nhan xét vé phuong phap nghién ctru, hinh thirc va ndi dung bai viét nham thé hién y kién, dong gop dai vai
tac gid trong viéc tién hanh khai thac, nghién ciru mét van dé khoa hoc. Nhimg nhan xét, danh gid nay khdng thé hién quan diém (ddng thuan hay phan dai)
ctia nguol doc doi vl quan diém cua tic gid va/hodc doi vai van dé ma tac gia dat ra trong bai viét.
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Kinh da trong

~ KIEN NGHI HOAN THIEN KHUNG PHAP LY
CHO PHEP THE DIEN THOAI TRG' THANH CONG CU TRUNG GIAN
TRONG THANH TOAN DIEN T(' VIET NAM

Tan Triic Hanh Doan,
Sinh vién K18501, Truong Pai hoc Kinh té - Luat, PHQG Tp.HCM

Viéc the dién thoai dugc ding dé mua sam, thanh toan dién tur hay nap vao cac ung dung cung cap bai cac bén
thir ba dang dugc Nha nudc quan tam. Tuy nhién, truoc su phat trién cua cong nghé, phap luat Viét Nam hién tai
chi co Du thao Nghi dinh Quy dinh thanh toan khong ding tién mat 2020 dugc Ngan hang Nha nudc soan thao va
lay y kién tir thang 12 nam 2019 la dé cap dén viéc sur dung thé dién thoai cua nguoi ding trong thanh toan dién tu.
Bai viét sau sé lam r6 nhing khai niém, uu diém va khuyét diém trong thuc té, tir do ung ho thé dién thoai nén duoc
ding vdi tu cach la cong cu thanh toan dién tur trung gian. Dua trén néi dung Du thao va cdc quy dinh phap luat lién
quan, bai viét sé dé xuat mot sé kién nghi dé hoan thién khung phap ly cho van dé nay.

Tir khoa: thé dién thoai, thanh toan dién tu, thanh toan phi tién mat, mobile money

The State is paying attention to the convenience of using phone cards for shopping, electronic payment (e-pay-
ment) or paying for third-party applications. However, Vietnamese legal system only has a draft Decree on non-
cash payments 2020 requlating phone cards in e-payment. This article clarifies the definitions on phone card and
e-payment, analyzes advantages and disadvantages in reality, in order to recommend phone cards as a means of
intermediary electronic payment. Based on the draft and related legal provisions, this paper finally proposes some
recommendations to complete the legal framework for this issue.

Keywords: phone card, e-payment, non-cash payment, mobile money

1. Ly luan chung vé the dién
thoai va chirc nang thanh toan
trung gian qua mang cua the dién
thoai

1.1. Thé dién thoai theo phap
luat Vit Nam

Diéu 3(1)(b) cua Thong tu sd
14/2012/TT-BTTTT cua Bo Thong
tin & Truyén thong (Bo TT&TT)' da
dinh nghia the dién thoai la “the
dugc nap san tién dung dé thanh
toan gia cudc khi str dung dich vu
thong tin di dong. Ménh gia the
bang so tién dugc nap san trong
the.”

Thé dién thoai hay con goi la
thé nap, thé vién théng la tam the
co san ménh gia dugc dung de

tra tién dich vu dién thoai cho tai
khoan vién thong trong ménh gia
dé. Tai Viéet Nam, ngudi dung cé
thé dé dang mua chung tai cac
dai Iy phan phoi hodc tng dung
ban hang trurc tuyén ma khong can
cung cap bat ctr thong tin nao.

Vé trach nhiém phap ly? the
thanh toan dich vu vién thong duoc
xem la hang hda vién thong chuyén
ding, gan lién vai viéc cung cap
dich vu vién thong do doanh ng-
hiép vién thong phat hanh va chiu
trach nhiem.

1.2. Phuong thirc thanh toan
dién tir

Thanh toan dién tr la mot mo
hinh thanh toan khong dung tién

mat pho bién. Loai hinh thanh toan
nay hoat dong theo co ché trung
gian: khach hang nap tién vao tai
khoan thanh toan dién tu duoc
ma& thuoc hé thong (nguon tién
nap tir the ngan hang lién két, the
tin dung, the ghi ng, vi dién tu..),
hé thong sé luu trir tién trong tai
khoan dién to cua khach, giup
khach hang giao dich thong qua
cac website hodc cac cong thanh
toan dién tu co lién két.

Vi su phat trién cua cong nghé
hién nay, the dién thoai co thé thuc
hién cac tinh nang cua thanh toan
dién tu: khach hang nap tién tir
cac the dién thoai vao tai khoan
vién thong co6 thé giao dich dién
tr do mot s6 cong thanh todn

' Thong tu 50 14/2012/TT-BTTTT cua B Thong tin & Truyén thong ban hanh ngay 12 thang 10 ndm 2012 vé Quy dinh gia cudc dich vu thong tin di dong

mat dat

2 Nghi dinh 25/2011/NB-CP cua Chinh phi ban hanh ngay 06 thang 04 nam 2011 vé Quy dinh chi tiét va hudng dan thi hanh mot s6 diéu cua Luét Vien

thong Diéu 10(1)
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hién nay da chap nhan nguon tién
nay. Tuy nhién t6 chirc cung (ng
the dién thoai lai 1a doanh nghiép
vien thong ma khong thudc céc
td chirc cung tng dich vu thanh
todn khong diing tién mat theo luat
dinh.® Vi vay nudce ta chi mdi quy
dinh vé viéc quan Iy ma code, so
series va ménh gia thé trong Luét
Vién thong cling céc nghi dinh lién
quan* chir chura ¢6 quy dinh nao vé
viéc ding thé dién thoai nhu mot
cong cu dé thanh todn qua mang.

Diéu nay dang dugc trién khai
lam r6 trong qua trinh thi diém “Mo-
bile Money” ctia Bo TT&TT phdi hgp
vdi Ngan hang Nha nudc (NHNN).

1.3. Mobile Money

Theo Hiép hoi di dong toan cau
(GSMA),> Mobile Money dugc dinh
nghia |a céc dich vu két ndi khach
hang vé mat tai chinh thong qua
mang di dong.® Mobile Money chinh
la nén tang dé thanh toan dién tu
theo phuong phap trén, giao dich
théng qua tai khoan vien thong co
ddu vao la nguon tién nap tu the
dién thoai. N6 duoc trién khai dau
tien tai Philippines vao nam 2001
de khac phuc nhirng han ché: dia
hinh chia cat bdi cac dao nho, hé
théng ngan hang khong pho bién...

Mobile Money hoan toan co
nhitng tinh nang cua thanh toan
dién t khong tién mat, gan giong
vdi vi dién tir. Diém khac biét Ion
nhat cia Mobile Money so vGi vi
dién tur 1a khong can lién két tai
khoan ngan hang cua khach hang.
Mobile Money cho phép luu gir
mot gid tri tién té trong tai khoan
viéen théng; khach hang nhdp ma
thé dién thoai truc tiép vao tai
khoan theo ty Ié tién gui bang
tien kha dung (khong tinh phi giao

dich).” Trong khi dé6, vi dién tir van
ddéng vai trdo nhan nguon tién tir céc
loai thé do Ngan hang phat hanh
ma chua tan dung hét cdc nguodn
phi tién mat khéc.

V6i viéc khac phuc khuyét diém
nay, Mobile Money dugc xem la
budc dot pha so vdi chire nang ban
dau cua tai khoan vién thong va the
cao, dem lai mgt nguon thanh toan
ma&i cho nguGi dung.

1.4. Cdc van ban phap luat diéu
chinh van dé lién quan dén the dién
thoail va chire nang thanh toan trung
gian cua no

Thé dién thoai véi céc churc
nang truyén thang dang dugc diéu
chinh truc tiép boi Luat Vién thong
2019 va cung cac Nghi dinh, Thong
tu hudng dan thi hanh.

Xét dén chirc nang thanh toan
trung gian cua thé dién thoai, hiénta
chi méi Dy thao Nghi dinh Quy dinh
thanh todn khong ding tién mat
2020 dugc Ngan hang Nha nudc
soan thao va lay y kién tir thang 12
nam 2019 quy dinh vé van dé nay
chir chura ¢6 mat van ban phap luat
chinh thirc. Chirc nang thanh toan
trung gian nam trong pham vi quan
ly ctia NHNN la chinh, vi vay nhiing
quy dinh tren dugc dat ra dua trén
nén tang Luat Ngan hang Nha nuéc
Viét Nam 2010, Luat Céac to6 chirc
tin dung 2010 dugc sua doi vao
nam 2017; két hgp vdi cdc quy dinh
vé dich vu trung gian thanh toén,
thanh toan dién tu theo Nghi dinh
s6 101/2012/ND-CP cua Chinh phu
vé Thanh toan khong diing tién mat
va Nghi dinh 80/2016/ND-CP stra
doi, Thong tu 39/2014/TT-NHNN
hudng dan vé Dich vu trung gian
thanh todn do Thong doc Ngan
hang Nha nudc Viet Nam ban hanh,

stra doi gan day nhat bai Thong tu
23/2019/TT-NHNN.

2. Thue trang sir dung the dién
thoai nhur mét cong cu thanh todn
trung gian qua mang tai Viét Nam

2.1. Uu diém cua viéc thanh toan
bang thé dién thoai tai Viét Nam

Tai Hoi nghi trién khai nhiém vu
nam 2019 cta Bo TT&TT, Thu tudng
Chinh phi Nguyén Xuan Phic da
cho phép trién khai thi diém Mobile
Money - ding tai khoan vién thdng
dé thanh toan céc dich vu c6 gid tri
nho. Bén canh dé, NHNN Viét Nam
van dang lay y kién cta céc don vj,
td chirc, cd nhan déi véi Du thao
Nghi dinh quy dinh vé thanh toan
khong dung tién mét.

Thuc té cho thay, thé dién thoai
¢ nudc ta dugc bay ban rong rai
g cac dai ly phan phdi va viéc sa
hitu tai khoan vién thong dé dang
hon nhiéu so vdi tao tai khoan ngan
hang. Day chinh la lgi thé I6n dé
Mobile Money phat trién.

Vai Mobile Money, khach hang
c6 thé thanh todn tir xa thong qua
dien thoai di dong tir thanh toan cac
dich vu cong dén chuyén nhan tién.
Con ngudi khong can phai dem qué
nhiéu tién méat hay cac loai thé bén
minh, doanh nghiép kiém soét tot
dong tién, ngan hang giam chi phi
huy dong von, Nha nudc ciing diéu
tiét va kiém soat tot hon lugng tién
lrru thong.

0 khia canh tap quan tiéu ding
thi tai Viet Nam dang c6 mot bo
phan khong nho nguoi dan str dung
thanh toan dién t&, thanh toan di
dong trong cac giao dich hang
ngay. Trong do, phai ké dén cac
dich vu tai chinh s6 ndi tiéng nhu
Bank Plus, Viettel Pay, VNPT Pay

* Nghi dinh 56 101/2012/ND-CP vé Thanh toan khong diing tién mat Diéu 4 (1) tai Viét Nam, td chire cung (mg dich vu thanh toan khong diing tién mét
gom: ‘Ngan hang Nha nurde Viét Nam, ngan hang, chi nhanh ngan hang nuwdc ngoai, quy tin dung nhan dan, to chirc tai chinh vi mo va mot so td chic

khac'

+ |yt Vién théng 2009, Digu 56 va Nghi dinh 25/2011/ND-CP vé Hudng dén Luat Vién théng Digu 38

* Global System Mobile Associations — GSMA

® Ngan hang Nha nurdc Viét Nam, ‘Mobile Money - Dich vu thanh toan cho ngudi khdng c6 tai khoan ngan hang' Muc Nghién ciru trao dai (17/08/2011)
<https://bitly.com.vn/83yFr> truy cap ngay 20/09/2019
" Jake Kendall va cdc tac gia , ‘An Emerging Platform: From Money Transfer System to Mobile Money Ecosystem’ (UC Irvine School of Law Research

Paper, No.14, 2011) 49 50
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v@i 25 triéu giao dich va 39 nghin ty
dong moi thang.®

Viéc the dién thoai trd thanh
cong cu thanh todn dién tr khong
con la nhu cdu tu phat, ma duong
nhu dang tro thanh nhu cau thiét
thuc cua nhitng khach hang thoi
dai 4.0.

2.2. Nhirg bét cap ton tai

Bén canh nhitng uvu diém trén,
néu Viéet Nam ap dung the dién
thoai nhu mot cong cu thanh toan
dién t&r chinh thirc thi cac co quan
quan ly phai tang cuong do kiém
soat, dam bao an toan thong tin, co
sd ha tang.. Riéng luat phap phai
doi mat mot cuoc chay dua mdi,
cu thé 1a van dé vé co quan quan
ly thé dién thoai va giao dich bang
thé nay.

Viet Nam da nhan dugc mot bai
hoc sau sac vé khi viéc str dung the
dien thoai trong moi trudng khong
gian ao bi “bién tuéng” qua dudng
day déanh bac nghin ty xuyén qudc
gia RikVip.vn do hai cuu tudng
ciing cac doi twgng pham toi lién
quan dén cong nghé cao cam dau.®
Thay vi (rng dung vao cdac muc dich
von c6 cua the dién thoai, cac doi
trgng da s dung thé nay nhu mot
nguoén tién nap vao dé doi diém, céa
do...

Thir nhat, cac con bac thuong

dung the dién thoai lam cong cu
nap vao web ca do boi su thiéu

minh bach trong cach thirc quan
ly viéc mua ban, st dung thé dién
thoai. ' Thuc t€, cdc dai ly phan
phai thé dién thoai khong bat budc
nguoi mua thé phai khai bao bat ky
thong tin ca nhan nao, khong quan
tam thé do sir dung vao dich vu gi."
VGi tam ly cta nhitng nquai dang
thuc hién hanh vi trdi phap luat, su
an danh |a diéu ma ho mong mudn
nhat.

Tht hai, phap luat nudc ta
nhung chua cé quy dinh chinh thire
nao vé thanh toan dién tir bang the
dién thoai, tiém an nguy co khién
cho nquon tién trén mang dén tir
thé nay khong dugc kiém soat. Mac
du ta da co quy dinh cam doi tién
ao va mot so loai tién dién tir sang
tien mat,”> nhung vdi so tién dang
co trén mang dén tir the dién thoai
thi day trg thanh man tién c6 thé rat
ra ngoai hodc chuyén di ma khong
vi pham diéu cam nao.

Cac trang web danh bac da vach
ra |6i di vong hong “lach luat” theo
mo hinh:

Dlng tién that mua thé dién thoai
> nap the vao game, app > tién tir
the dién thoai dugc hién thi dudi
dang diém thuong trong tro choi
> chai va tich luy diém thuong
khién tang hay giam sa tién > doi
nguoc ra tién mat ¢ mot so dai
ly, nha cdi hoac lién két qua cong

chuyén sang the cao

Bén canh nhirng trang web
hoat dong phi phap thi cac nha
mang la don vi huong lgi tir viéc
ban thé ciing tim céch thodi thac
trach nhiém.™ Vgi Luat Vién thong
2009, cac nha mang chi chiu trach
nhiém vé nhitng thong tin trén theé
dién thoai dugc phat hanh. Do d6,
vai nhirng hoat dong khong lien
quan dén pham vi trén, chu thé nay
khong c6 nghia vu phai quan ly. Ho
chi cung cap thé dién thoai cé gia
tri, viéc khach hang st dung so tién
dién tr d6 dé danh bac, doi thuong,
lay tién ra, nha mang khong chiu
trach nhiem.™

Thi ba, vi khong c6 quy dinh
cu thé nén khong cé co quan nao
dirng ra chiu trach nhiém quan ly
viéc nay, tao diéu kién “chiéu bac"
quy mo nghin ty ton tai gan 3 nam
cho dén khi nhitng nhan vat ding
sau bi khai td.

+ Theo Diéu 2 Thong tu 39/2014/
TT-NHNN' thi NHNN chi méi cong
nhan va quan ly céc loai dich vy
trung gian thanh todan gém: Dich vu
cung rng ha tang thanh toéan dién
ttr (dich vu chuyén mach tai chinh,
dich vu b trir dién tu, dich vu cong
thanh toan dién t&) va Dich vu ho
trg dich vu thanh toan (dich vu ho
tro thu ho, chi ho; dich vu ho tro
chuyén tién dién tu; dich vu vi dién
ttr). Thé dién thoai chuyén thanh
tién trén cac tai khoan dién tur de
thanh toan khong thuoc nhirng noi

® Mai Ha, Thanh Xuan, Anh Vi, ‘Diing tai khoan dién thoai “ban” tién, mua hang' thanhnien.vn (17/01/2019), <https://thanhnien.vn/tai-chinh-kinh-doanh/
dung-tai-khoan-dien-thoai-ban-tien-mua-hang-1044278 html> truy cap ngay 20/09/2019

* Trong vu an nay, tién choi bac tir the dién thoai chiém 97% |3 9.296 ty dong trén tdng tién qua cac cong trung gian thanh toan, vdi khoang 91% |a the
cao vien thong va 6% |a the game. Trong dé, cdc doanh nghiép vién thong duoc hurong lgi tir 15,5 - 16,3% doanh thu. Van Anh, "Danh bac, rira tién
gua the cao vien thdng: do quan ly qua long?” vov.vn (19/03/2018), <https://vov.vn/kinh-te/danh-bac-rua-tien-qua-the-cac-vien-thong-do-quan-ly-gua-
long-740964.vov> truy cap ngay 14/09/2019

@ James Whisker, Mark Eshwar Lokanan, ‘Anti-money laundering and counter-terrorist financing threats posed by Mobile Money’ (Journal of Money
Laundering Control, Vol.22, No.1, 07/01/2019) 3-9

""Xuén Mai, Nguyén Hung, ‘Can khac phuc 10 hdng quan ly the cao vién théng' antg.cand.com.vn (04/12/2018), <http://antg.cand.com.vn/Khoa-hoc-Ky-
thuat-hinh-su/Can-khac-phuc-lo-hong-quan-ly-the-cao-vien-thong-522975/> truy cap ngay 15/09/2019

2 Ngay 21/07/2017 Ngéan hang Nha nudc Viet Nam da giri Cong van sd 5747/NHNN-PC cua Ngan hang Nha nurdc Viét Nam giri Van phong Chinh phu
tra @i vé van dé tién ao: Tién ao ndi chung va Bitcoin, Litecoin ndi riéng khdng phai | tién té va khong phai la phurong tién thanh toan hop phap theo quy
dinh cua phap luat Viét Nam. Viéc phat hanh, cung (rng va su dung tién ao ndi chung va Bitcoin, Litecoin ndi riéng (phuong tién thanh toan khéng hop
phap) lam tién té hodc phuong tién thanh toan 1a hanh vi bi cam

'3 Trong vu an dudng day danh bac nghin ty Rik.vn, 3 nha mang Viettel, Vinaphone va Mobifone durge huong tong so tién hon 1.230 ty dong (Viettel 13
hon 913 ty; Vinaphone |3 gan 150 ty; Mobifone 1a han 171 ty), day 13 s& tién thu 18i khong chinh dang da duoc chirng minh 13 ngudn goc tién do danh bac
ma c0, link xem them tai: <https://news.zing.vn/video-3-nha-mang-huong-loi-ra-sao-trong-vu-an-danh-bac-nghin-ty-post888751.html>

' Luat su Nguyen Thanh Ha phat biéu, Ngoc Bich, ‘Lo hdng trong quan Iy the cao di dong’ baotintuc.vn (30/03/2018), <https:/bactintuc.vn/phap-luat/
lo-hong-trong-quan-ly-the-cao-dien-thoai-di-dong-20180330092234738.htm> truy cap ngay 20/09/2019

'S Thiing tur 39/2014/TT-NHNN cia NHNN ban hanh ngay 11 thang 12 ndm 2014 Hudng dan vé dich vu trung gian thanh toan
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dung trén.™

+ Trong khi dé Bo TT&TT khong
quan ly hoat dong thanh toan bang
the dién thoai. Doi voi hoat dong
quan ly dich vu tro chai dién tir,
theo Thong tu sd 24/2014/TT-
BTTTT' tuy cé quy dinh nghia vu
cua doanh nghiép cung cap dich
vu ho tro thanh toan tro choi dién
tir, nhung lai khong cé ché tai cu
thé dé rang budc trach nhiém va
xUr ly doi véi loai doanh nghiép nay
cling v6i doanh nghiép chap nhan
thanh toan trung gian.

Ta can phai thira nhan viéc
thi€u tinh chét ché trong hanh lang
phap ly va su bién chirng gilra cac
co quan quan ly dan dén dun day
trach nhiem.

3. Tinh kha thi cua viéc chinh
thirc ap dung Mobile Money hay
cac hinh thirc thanh toan dién tir
béng thé dién thoai ¢ Viét Nam

Theo tac gia, viec ap dung
Mobile Money hay cac hinh thirc
thanh todn bang ma the cao van
kha thi ¢ Viét Nam:

() Vé lvgng ngudi st dung,
phan 16n nguai Viét co thoi quen
dung tai khoan vien thong hon the
ngan hang.

(ii) Luat phap Viet Nam da chinh
thirc cong nhan va ban hanh cac
nghi dinh, thong tu huéng dan vé
cac dich vu thanh toan khong tién
mat; trong do6 co vi dién tu - loai
hinh gan giong vdi thanh todn bang
the dién thoai.

(iii) V& co sd ha tang, hién cd tdi
64 trieu ngudi dung Internet trén
tong so 97 triéu nguai Viét, nudc
ta cling da pha séng 3G moi tinh
thanh vdi toc do on dinh.' Day la
nén tang bang thong can thiét dé
trién khai thém céac giao dich dién
tur.

(iv) Xét dén phuong dién ky
thuat, hién nay Viét Nam dang thi
diém loai hinh nay va ViettelPay,
VNPT Pay... dugc nhiéu khach hang
huong (ng véi toc do giao dich
nhanh, tinh bao méat cao va hién
chua dé xay ra bat ctr 16i nao.™

Néu Mobile Money chinh thirc
duoc ra doi sé thu hit dugce nhiéu
nguoi dung, gitp thic day ban le
phat trién tot hon. Day con la mot
trong nhirng cach khién “giac mo
nguoi dan Viét Nam co thé thanh
toan phi tién mat” tro thanh hién
thuc trong boi canh tién mat dang
dan 10 ra nhirng khuyét diém cua
no.%

Nguac lai, néu khong co co ché
bao dam, hoac han ché hoac cam
hoan toan loai hinh thanh toan
dién tu bang the dién thoai co thé
mang dén nhiéu thiét hai.

+ Viéc ngung nhan nguon thanh
toan tir the dién thoai cé thé khién
toc do phat trién trong nudc cham
hon so v@i cac nudce ban. Sau vu
viec duong day danh bac RikVip.vn
bi phanh phui, cac nha mang Vina-
Phone, Viettel va Mobifone tam
dirng thanh toan truc tuyén bang
the cao trong linh vuc ndi dung

s0 khién doanh thu mang cung
cap dich vu s6 cua ba nha mang
giam 50-80%.7' Trong khi do, bédo
cdo ctia GSMA cho thdy, 92 quac
gia khac da trién khai 200 du an
Mobile Money véi gan 844 triéu
tai khoan dugc dang ky, giao dich
trung binh 1.3 ty USD/ngay.?

+ Viéc ngirng cung cap dich vu
thanh todn bang the dién thoai kh-
ién nguoi ding chuyén ra céc (rng
dung thanh toan bén ngoai, lam xa
hoi mat 30% tién phi giao dich.%

+ V6i nhu cdu s dung dang
ngay mot tang, viec khéng hop
phap hoa nhung ciing khong cdm
hoan toan c6 thé khién mot s doi
tugng tim cach dau co dich vu.

Bén canh dé, d& Mobile Mon-
ey chinh thirc ra mat ¢ Viét Nam
thi ta can phai giai quyét nhirng
bat cap da néu cling véi cac van
dé: dia diém rut tién, kinh phi hoat
dong khi Mobile Money chu trurong
khong tinh phi giao dich?... Néu Du
thao Nghi dinh Quy dinh vé khong
dung tién mat 2020 dugc thong
qua sé dong nghia vdi viéc thanh
toan qua tai khoan vién thong
chinh thirc dugc cong nhan; Viet
Nam ciing giai quyét phan nao bai
toan vé thué bao tra sau, bao hiém
tién gui, uy thac cung trng dich vy,
bao mat dinh danh khach hang
trong linh vuc nay.

Tham khao tir nhiéu nudc da
st dung loai hinh nay va qua danh
gia, Mobile Money la mot xu thé tat
yéu va nén dugc phat trién ¢ Viét

6 Thong tur sd 19/2016/TT-NHNN guy dinh vé Hoat dong the ngan hang va Nghi dinh 80/2016/ND-CP vé Thanh todn khong diing tién mat thi diéu kién
can va di cua céc loai hinh trung gian thanh toan |a hé théng dich vu phai két noi vai hé thong tai khoan ngén hang hoac phai la theé ngan hang, ngoai ra
Ngén hang Nha nudc khong chiu trach nhiém quan Iy, ma the dién thoai dugc nguai ding st dung tr do khdong can lién két vdi ngan hang

7" Thang tu s0 24/2014/TT-BTTTT B TTRTT ban hanh ngay 29 thang 12 ndm 2014 vé Quy dinh chi tiét hoat ddng quan Iy, cung cap va sir dung dich vu

tro choi dién tur trén mang

® Hoang Lam, Bao cdo Digital Marketing Viét Nam 2019: ‘'Cé tdi 64 triéu ngudi ding Internet trén tong s0 97 triéu ngudi Viét Nam' andrews.edu.vn
(03/07/2019), <https://andrews.edu.vn/bao-cao-digital-marketing-viet-nam-2019/> truy cap ngay 16/10/2019

' Phong Van, ‘Nhirng nham lan phd bién vé ngan hang so ViettelPay' vnexpress.net (25/02/2019), <https://vnexpress.net/so-hoa/nhung-nham-lan-
pho-bien-ve-ngan-hang-so-viettelpay-3886149.html> truy cap ngay 16/10/2019
2 Thai dai s0 khién tién mét ton khong gian luu trir hon so vai tién dién tir va con nguai phai tim cach bao quan. Viéc str dung, trao doi tien mét ciing
gay nén nhiéu mai lo vé sirc khoe hay nan trém cudp do tién méat khong co bao mat
21 Vit Nga, ‘Dirng thanh toan thé cao truc tuyén vi théu hanh lang phap Iy’ hanoimoi.com.vn (12/05/2018), <http:/www.hanoimoi.com.vn/tin-tuc/Kinh-

te/901699/dung-thanh-toan-the-cao-truc-tuyen-vi-thieu-hanh-lang-phap-ly> truy cap ngay 01/10/2019

Z Claire Scharwatt va cac tac gia, ‘State of the Industry: Mobile Financial Services for the Unbanked’ (GSMA) 26

“ Tldd, n21

2% William Jack, Tavneet Suri ‘Risk Sharing and Transactions Costs: Evidence from Kenya's Mobile Money Revolution’ (The American Economic

Review, Vol.104, No.1, 1/2014) 188 - 192
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Nam. Xét vé mat phép ly, ta can co
nhirng bién phap bao vé quyén lgi
ngudi ding va céc bén lién quan
bang céch “luat hoa" hinh thtrc
nay.

4. Dé xuat khung phap ly vé viéc
thé dién thoai tré thanh cong cu
thanh toan trung gian qua mang tai
Viéet Nam

Hién nay trén thé gidi ¢ hai mo
hinh quan ly Mobile Money: mo
hinh nha diéu hanh mang di dong
(Mobile Network Operator - MNO)
va mo hinh quan Iy ki€u ngan hang
(Bank-led model).” Theo d6, mo
hinh MNO tao nén khong gian coi
mg, thuang xuyén dugc nha phat
trién (rng dung cap nhat tinh ndng
md&i. Nguge lai mo hinh Bank-led
model,?® cac nha cung rng dich vu
phai lam viéc vdi ngan hang, tuan
thi nhirng quy dinh khat khe kem
theo.

Theo tac gia, vdi tinh hinh toi
pham da xuat hién ¢ Viét Nam,
ching ta nén hoc hoi mo hinh
Bank-led model va do Ngan hang
Nha nudce quan ly dé co su kiém
soat chat ché hon.? Trong tuong
lai ta van co thé tao ra sy chuyén
doi mo hinh co cau dua trén tinh
hinh thuc té. Cu thé:

(i) Ta nén xay dung khai niém
cung nhitng quy dinh chi tiét vé
viéc dung the dién thoai lam cong
cu thanh toan trung gian qua mang,
bo sung cho Du thao.

Tai Diéu 3 (13) Dy thao c6 quy
dinh khai niém: “Tién di dong la
tién dién tor do t0 chirc cung Ung
dich vu trung gian thanh toan kinh

doanh dich vu vién thong phat
hanh va dinh danh khach hang
thong qua co so dir lieu thué bao
di dong.” Tén goi “Tién di dong”
dich tir “Mobile Money” chua néu
lén duge chire nang giao dich dién
tr cla tién nay; né ciing cd thé gay
nham lan vdi so tién co trong thué
bao di dong ciing co thé |a tién tra
sau trong khi nudc ta chi méi cho
phép khach hang sur dung tién dién
tlr dugc tra trude?®. Mat khac “tién
di dong” la mot phan thudc tién
dién tur, ma tién dién tu chi duoc
xem la biéu hién cua tién, cu thé
la “gia tri tién té luu trir trén cac
phuong tién dién t"%. Vi vay néu
diing “tién di dong” dugc hiéu theo
nghia tién té sé gay mau thuan vgi
ban chat tién dién t “chi 1a hinh
thai biéu hién khac cua dong tién
phap dinh"* tir ban dau. Thay vao
do, ta co thé sur dung thuat ngir
“Vi dién tr vién thong” vi chi co
tai khoan vien thong mdi thuc hién
chirc nang luu trir tién va diing tién
nay dé giao dich dién tu.

(ii) Can phai lam r6 muac do
kiém soat, tdng cuong su diéu tiét,
xdc dinh rd pham vi quan ly va viéc
phoi hgp gitra co quan nha nudc
doi vai tién trong the dién thoai
néu xem né nhu mot loai tién co
chtrc nang giao dich dién tu.

Pau tién, ta can xac dinh rd
pham vi quan ly cia Ngan hang
Nha nudc doi vdi van dé nay.

Diéu 3 (10) trong Dy thao sé dat
ra mot trach nhiem mai cho Ngan
hang Nha nudc vé viéc cap giay
phép cho to chirc cung rng hodc
thanh toan lién quan dén tién di

dong tir the dién thoai.*’

Mat khac, tién di dong von co
ban chat |a ménh gid tien duoc
nap san vao thé dién thoai ma Bo
TT&TT hién van la co quan quan ly
chuyén nganh linh vuc vién thong
nay. Co thé hiéu rang Cuc Vién
thong, Bo TT&TT sé la co quan
cap giay phép cho cédc doanh ng-
hiéep dang ky kinh doanh dich vu
vién thong nhur tir truée dén nay;*
nhung néu doanh nghiép mudn
phat trién the dién thoai cia minh
dé co thé thanh toan dién tr hodc
to chirc nao mudn thanh toan bang
the dién thoai dugc thi phai tiép
tuc xin phép ¢ Ngan hang Nha
nudc theo Diéu 3 (10) cla Dy thao.

Tuy nhién dé tranh nhiéu cach
hieu khac nhau va hién tugng
chong chéo khi xdc minh trach
nhiém, quy dinh trén can phai
lam r6 pham vi quan |y cia Ngan
hang Nha nudc voi Bo TT&TT; khi
Du thao dugc thong qua can co
thong tu dugc ban hanh kip thoi
dé hudng dan ro hon toan b quy
trinh dang ky kinh doanh the dién
thoai co chirc nang giao dich dién
twr, cung nhirng van dé lién quan
dén truong hgp doanh nghiép kinh
doanh thé nay ma sdp nhép, chia
tach, uy quyén cho dai ly nho le hay
van dé kiém soat the dién thoai...

Tiép theo, can phai co su ting
cuong phoi hop gitra Ngan hang
Nha nudc va Bo TT&TT dé gilp
viéc phat hanh - str dung the dién
thoai tro nén minh bach hon, dong
thoi tranh su chuyén ché trong viéc
phat trien cta kénh thanh toan tir
thé nay.

2 Tran Hiing Son, 'Ma hinh nao cho Mobile Money tai Viét Nam' vietnambiz.vn (09/06/2019), <https://vietnambiz.vn/mo-hinh-nao-cho-mobile-money-
tai-viet-nam-20190609161826906.htm> truy cap ngay 16/10/2019
% David Ramos va cdc tac gia, ‘Protecting Mobile Money customer funds in Civil Law jurisdictions’ (UNSW Law Research Paper, No.79, 2015) 6

7 Theo Nghi dinh 101/2012/ND-CP vé Thanh todn khong ding tién mat Diéu 5, hién Ngan hang Nha nudc cap phép cho céac 1@ chire duoc phép cung
irng dich vu thanh toan khéng diing tién mat ndi chung

% Dyr thao Nghi dinh Digu 3(12)
» Dy théo Nghi dinh Digu 3(12)

® NHQuang & Associates, ‘Du thao Nghi dinh Quy dinh vé thanh toan khong ding tién mét' (04/05/2020), <https://bitly.com.vn/9iM5u> truy cap ngay

06/05/2020

1 Dy thao Nghi dinh Biéu 3(10) cdé dinh nghia: Phirong tién thanh toan khong diing tién méat (sau day goi |a phwong tién thanh toan) 1a phuong tién dua
trén hinh thirc gidy hodc dién tir do to chirc cung rng dich vu thanh toan, td chirc cung (rng dich vu trung gian thanh toan duoc Ngan hang Nha nurdc
cap Gidy phép phat hanh va duoc sir dung nham thue hién giao dich thanh todn, bao gém: Séc, lénh chi, iy nhiém chi, nha thu, Gy nhiém thu, thé ngén
hang, vi dién tur, tién di dong va cac phuong tién thanh todn khac theo quy dinh cia Ngan hang Nha nudc.

% Thong tu 12/2013/TT-BTTT cua Bo TTETT ban hanh ngay 13 thang 05 ndm 2013 vé Hudng dan cap phép kinh doanh dich vu vién thong Diéu 5
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BO TT&TT can phoi hgp voi NHNN ra soét, |ap danh
sach nhirng trang web, cong thanh toan nhan thanh
toan bang the dién thoai da dang ky dé nquoi dung co
su sang loc. Diéu nay bat budc cac céng trung gian
thanh toan phai dang ky minh bach ba bén gira ngan
hang - don vi ho trg thanh todan - nha mang® gilp
viéc kiém soat hoat dong cta the dién thoai co chic
nang thanh toan dién tir dugc chéat ché hon.

Bén canh do, Bo TT&TT can xac dinh lai pham vi
quan ly ctia doanh nghiép vién thong doi vdi thé dién
thoai do minh phat hanh, khéng nén chi quan Iy khau
phat hanh ma con thuc hién ra soat hoat dong cua
the va khach hang st dung the. Vi viéc kiém soat tai
khoan vien thong cé diém khac vai tai khoan ngéan
hang nén ngoai nhirng quy dinh mang tinh so b trong
Du thao, ta can phai ban hanh hudng dan chi tiét dé
dinh danh khach hang vién thong (KYC - Know your
customer).* Bai I&, ching ta khong thé trién khai dy
an nay néu finh trang sim rdc van con ton tai. Mat
khac, rat bai hoc tir nhirng vu ro ri thong tin nguoi
dung tai Ghana,®® viéc xday dung hé thong quan ly
thong tin cling nhu quy dinh c6 ché tai kém theo phai
dugc nang lén dé cac bén bao mat thong tin nquoi
dung tot hon.

(iii) Tham khao céch diéu phdi, quan ly tir cac
nuac

Truéec mat, ha tang cong nghé thong tin phai dugc
nang cao dé tiép nhan thém cac giao dich phi tién
mat dén tir tai khoan vien thong. Ta ciing phai doi mat
voi cac thach thire Ian nhu hacker xam nhap, ra soat
cac dau hiéu gian lan hay rira tién trong hé thong,*
xdy dung cac yéu to bao mat nhat la vai trwong hop
dién thoai chira tai khoan bi danh cap. Diéu nay can
su dong gop cua Bo TT&TT, cac nha mang cung luc
lugng lao dong.

Doi mat vai kho khan trong cong tac quan ly thi han
mirc |a mot phuong phap dé giam thiéu rui ro. Ta co
thé hoc tap dich vu Mobile Money dugc danh gia la
phat trién thanh cong nhat hién nay - hé thong M-PESA
dén tir Kenya. Tir nhirng ngay dau, M-PESA da 4p dung:
han murc giao dich; han mic chuyén tién hang ngay;
han murc sO du t6i da trong tai khoan.®” Sau nay ta cé
thé nai rong han mirc thy tinh hinh thyc té cho phép.

Theo kinh nghiém tir Tanzania va Uganda, sau khi
Mobile Money da dugc quan ly 6n dinh thi can phai cé
sur phoi hop gilra cac bén tir phia co quan nha nudc
dén cac cong ty vién thong, 10 chirc tai chinh® dé tao
nén su minh bach va phat huy tinh kinh té trong boi
canh dich vu nay chua tinh phi giao dich.

Trong tuong lai, néu Mobile Money dugc dp dung
chinh thirc, ching ta c6 thé tan dung dich vu nay dé
ho trg cho nhirng ton dong bay lau nay: trién khai cac
chuong trinh xa hgi nhu tai chinh vi mo, giai ngan dén
tan tay nquoi dan hodc cac doi tugng bao trg xa hoi
trong cac chuong trinh x6a doi giam ngheéo, ctru trg
thién tai 1T lut.

Kinh nghiém tir cdc nudce ap dung trudce cho thay,
phap luat dong vai tro quan trong doi voi su phat trién
cua the dién thoai trong vai tro la cong cu thanh toan
trung gian qua mang. Cac nha hoach dinh chinh sach
va ca quan lién quan can tao diéu kién cho thi truong
nay phat trién nhung ciling can c6 cac bién phap kiém
soat can thiét. Ta khong thé phu nhan nhirng lgi ich
khi the dién thoai trg thanh cong cu thanh toan trung
gian qua mang nhu dem dén su tién lgi cho nguoi
dung, giup kich thich tang truong kinh té. Mat khac,
vGi 10 hong xuat hién tir lau ma chua cé quy dinh chinh
thirc, doi tugng pham t0i cong nghé cao dé dang loi
dung diéu nay khong chi dé thuc hién viéc ca do nhu
da phat hién ma con co thé tién hanh cac hoat dong
phi phdp khac trén khong gian mang. Viéc Du thao
Nghi dinh Quy dinh thanh todan khong ding tién mat
xuat hién c6 y nghia rat Ion doi vai Viét Nam trong boi
canh hién nay khi dé cap dén thanh todn dién tir qua
tai khoan vién thong, tuy vdy cac quy dinh can phai
lam 1o va co hudng dan chi tiét hon dé han ché rui ro
trong thuc té.

TAI LIEU THAM KHAO
Van ban phap luat
1. Luat Vien thong 2009

2. Nghi dinh 25/2011/ND-CP cua Chinh phu ban
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¥ Luat su Nguyen Thanh Ha - Chu tich Cong ty Luat TNHH SB LAW da tra 16i phong van trén VTC vé van dé Thanh toan the cao di dong vi.sblaw.vn,
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Nhan xét:
* Giang vién: Thac si Nguyén Thi Lam Nghi

1. Vé phuong phap nghién ciru

Bai viét sur dung mét s6 phuong phap nghién ciu
tuong doéi phu hop (phuong phap phan tich luat viét,
phuong phap phan tich, nghién ctru tinh huéng, phuong
phap so sanh luat). Qua do, budc dau tac gia da tiép can
dugc trong tam van dé dé dua ra nhimg phan tich, kién
giai phu hop.

2. Vé hinh thire

Bai viét co van phong nghién ctru khoa hoc, phan tich
ro rang, mach lac, khiic chiét. Két cau bai viét hop Iy, déc
gia co thé de dang theo doi dugc mach phat trién tong
thé cua bai.

3. Vé néi dung

- Ut diém:

Tac gia da lam ré dugc nhu cau can hoan thién khung
phap ly dé the cao dién thoai tro thanh cong cu trung
gian thanh toan dién tu. Tac gia co nghién ctru kha tot
van dé thé hién qua viéc co su tiép can ngudn tai liéu kha
phong phu. Tir do, tac gia da dua ra dugc mot sé kién giai
co gia trf khoa hoc, hop ly.

- Diém can cai thién:

Mot sd khai niém la co sa cho kién nghi nén dugc lam
r6 va phan tich ky ngi ham han (vi du mé hinh quan ly
MNQ va bank-led model). Bén canh do, cac kinh nghiém
phap ly quéc té chua dugc khai thac nhiéu, va mot sé
kinh nghiém quéc té nén dugc phén tich cu thé chi tiét
hon.

* Luat su: Pham Thi Thanh Nga - Cong ty Luat TNHH
LTT & Cac cong su’

1. Vé phurong phap nghién ciru

Theo danh gia cua nqgudi doc, bai viét dugc tac gia
trng dung cac phuong phap nghién ciu: (i) liét ké (khi liét
ké quy dinh phap luat, cac quan diém, nhan dinh tir cac
té chirc, ca nhan cé lién quan); (ii) so sanh (khi so sanh
giira quy dinh trong nudc hién hanh va du thao dang du
xay dung, Iy y kién, va so sanh giira cac mé hinh quan ly
Mobile Money trén thé gici); (iii) phan tich, téng hap (khi
dura ra nhitng dé xuat, kién nghi hoan thién quy dinh phap
luat Viét Nam vé van dé trén). Cac phuong phap néi bat
trén duoc tac gia van dung mét cach linh hoat, thich hop
va ho trg cho lap luan, lam sang to dé tai.

2. Vé hinh thirc

Bai viét co trich dan day du cac nguon tai liéu tham
khao, nguén luat, giai thich cu thé déi vdi cdc thuat ngir
gitp nguoi doc dé dang theo doi dugc mach bai viét va

tham chiéu dén cac ngudn tai liéu tham khao.

Bai viét thé hién dugc b cuc theo trinh tu néi dung:
(1) Ly luan chung; (2) Thuc trang; (3) Tinh kha thi; va (4)
Dé xuat khung phap ly. Theo danh gia cta ngudi doc, néu
tac gia nghién ctru dé sap xép phan (3) la mét ngi dung
ctia phan (4) thi sé toan dién hon, vi théng thuong khi
dura ra timg dé xuat, tac gia sé danh gia tinh kha thi cua
tirng dé xuat do. Tir do, cac dé xuat sé mang tinh thuyét
phuc hon.

Dong thai, khi trién khai mét mach y, mét quan diém,
tac gia nén han ché cach dong, tach doan. Viéc cach
dong, tach doan nho lién tuc khi chua hoan thanh mét
doan van hoan chinh sé khién Iap luan thiéu chat ché va
chua thé truyén tai hét duoc mach lap luan cua tac gia.

3. Vé néi dung

- Uu diém:

Tac gia da lura chon 01 (mét) dé tai mang tinh moi va
co kha nang sé dugc ung dung cao trong tuong lai néu
duoc khai thac mét cach sau hon va ding cach.

Bai viét cua tac gia da cho ngudi doc mét cach nhin
téng quan vé thuc trang quy dinh phap luat Viét Nam vé
van dé quan ly doi vai “thé dién thoai”.

Tac gia ciing da no luc dua ra cdc dé xuat, goi y thong
qua cdc Iap ludn, phan tich ctua minh.

- Diém can cai thién:

D6i vai Phan (1) Ly luan chung, tac gia nén lam ro
hon bic tranh quy dinh phap luat mét cach toan canh
dé nguai doc dé hinh dung trong sudt bai viét, vi day la
mét trong nhimg dé tai nghién ctru c6 tinh madi va ing
dung cao. Cu thé, & phan nay, tac gia nén tra loi cau hoi:
(i) Dol tugng nghién ciu dugc quy dinh phap luat hién
hanh dinh nghia ra sao? Tir do, ngudi doc sé hiéu ro hon
vé Ly ludn, va la tién dé dé lam sang to hon Phan (2) Thuc
trang.

D6i vai Phan (2) Thuc trang, tac gia nén phan tach,
lam ré hon nita 02 (hai) khia canh: (i) Thuc trang vé mat
phap luat: Cac quy dinh hién hanh chua giai quyét dugc
van deé gi? Su chong chéo tham quyén, su khong quy dinh
hay quy dinh khéng théng nhéat sé gay ra hau qua gi?...,
va (ii) Thuc trang vé mat xa héi. Hién nay, cac ni dung
nay van chua dugc tap trung ma van duge trinh bay ¢
nhiéu doan nho khién Phan (2) nay chua néu bat dugc
thuc trang.

Déi vai Phan (3) va Phan (4), tac gia nén chon loc,
nhan manh lai cac dé xuat, kién nghi cia minh va danh
gia muc do kha thi cua cac dé xuat trén dé tang tinh
thuyét phuc rang: cac quy dinh trén sé phi hop dé ap
dung o Viét Nam.

Ngudi doc tin néu duoc tap trung, phat trién chuyén
sau hon, dé tai nay co thé phat trién thanh céng trinh ng-
hién cuu khoa hoc co y nghia va mang tinh (ing dung cao.

Trudc hét, cin luu ¥ rang, ngudi doc dura ra cac nhan xét vé phuang phap nghién ctru, hinh thire va ndi dung bai viét nham thé hién y kién, dong gdp dai vai
tic gid trong viéc tién hanh khai thac, nghién ciru mét van dé khoa hoc. Nhitng nhan xét, danh gid nay khéng thé hién quan diém (dong thudn hay phan dai)
ctia ngudi doc d6i vai quan diém cia tac gid va/hodc dbi vai van dé ma tdc gia dat ra trong bai viét.
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Kinh da trong

SU'CAN THIET CUA VIEC XAY DUNG KHAI NIEM “DU’ LIEU CA NHAN”

Nguyén Xuén Nhi,
Sinh vién K18502C, Trudng Dai hoc Kinh té - Luat, DHQG Tp.HCM

Phap luat Viét Nam hién nay da co nhirng quy dinh vé viéc bao mat thong tin ca nhan trong Diéu 38 Bo luat Dan su
2015 va Luat An ninh mang 2018, Luat An toan thong tin mang 2015, v.v. Tuy nhién nhirng diéu luat nay chua dugc
ap dung mot cach triét dé vao doi song xa hoi vi nhimg quy dinh chua thuc su ré rang. Muc dich cua bai viét nay la
dé xuat xay dung khai niém “dir liéu ca nhan" dua trén nhimg tham khao Luat Bao vé Dir liéu Ca nhan - General Data
Protection Regulation (GDPR) cta Lién minh Chau Au (EU) vé van dé béo vé dir liéu ngudi ding trén mang xa hoi néi
riéng va khéng gian dir liéu s6 noi chung. Viéc xay dung khai niém “dir liéu cd nhan” mét cach phi hop sé la co so dé
xay dung mét khung phap Iy hiéu qua vdi béi canh tai Viét Nam trong viéc kip thoi xur ly va ngan chan nhirng hanh
vi xam pham quyén riéng tu cua cdc ca nhan, té chirc.

Tir khoa: dir liéu ca nhan, théng tin ca nhan, Luat Bao vé Dir liéu Ca nhan

The Vietnamese legal system has requlations about personal information security in Article 38 of Civil Code
2015, Cybersecurity Law 2018, Cyber Information Security Law 2015, etc. However, these requlations are not suffi-
ciently effective in social life due to the lack of explicit interpretation on such legislations. In this context, the main
aim of this paper is to examine and propose the definition of “personal data” notion on the ground of General Data
Protection Regulation of Europe Union’s approach. The achievement of this aim will contribute to and enhance
the effective legal framework suitable for Vietnam to timely handle and block illegal violations to privacy rights of

others.

Keywords: personal data, personal information, GDPR

1. Dir liéu ca nhan theo quy dinh
cua Luat Bao vé Dir liéu Ca nhan cua
Lién minh Chau Au (EU)

1.1. Khai niém

Dir liu cd nhan la bat ky thong
tin nao cé lien quan dén mot ca
nhan (chu thé dir liéu); cé thé nhan
dang, truc tiép hodc gian tiép, bang
cach cdn cu vao tén, sd ching
minh thu (can cudc cong dan), dir
liéu vi tri, dir liéu so truc tuyén hoac
mot trong nhirng dinh dang vat ly,
sinh hoc, di truyén,.. clia cd nhan
do.’ Cu thé nhu tén tudi, so dién
thoai, dia chi, so chirng minh thu do
Nha nudc cap, dau van tay, ADN,...
ké ca mot so dir lieu khac: dinh vi,
tai khoan truc tuyén, thong tin tai
chinh,... cia mot ngudi déu dugc
xem la dir lieu ca nhan.

1 GDPR Art 4(1)
2GDPR Art 6(1)

1.2. Quyén truy cap dir liéu ca
nhan’

D{r liéu ¢ nhan chi cé thé duoc
truy cdp dudi su cho phép cua ca
nhan dé hoac:

(a) sur truy cap la can thiét cho
viéc thuc hién nghia vu hgp dong
ma cha thé dir liéu 1a mot trong
nhirng bén tham gia;

(b) su truy cap la can thiét dé
thuc hién nghia vu phap ly ma trong
do bo phéan kiém soat dir lieu® la
mat chu thé lién quan;

(c) bao vé lgi ich thiét yéu cua
chu thé dir lieu hodc mot cha thé
khac;

(d) thuc hién nhiém vy vi lgi ich
cong dong hodc quyén luc chinh
ph;

(e) lgi ich hgp phap cua chu thé

xtr Iy théng tin hodc bén thir ba, trir
trueong hop lgi ich dé6 mau thuan véi
nhirng quyén hay lgi ich co ban cua
chu thé dir liéu co yéu cau bao vé
dir liéu ca nhén, nhat |a khi cha thé
dir liéu |2 tré em.*

2. Rui ro vé van dé dir liéu ca
nhan bi thu thap trai phép

Dir liéu ca nhan la nhirng gi hang
ngay ching ta van thudng xuy-
én trao doi trén khong gian mang
thong qua qua trinh tuong tac voi
ban bé, lién két vai mot ng dung
khac, dang ky mot dich vy,... Ching
ta, nhitng ngudi dung mién phi
(hoac tra phi), van khong hay biét
gi vé cac hoat dong trao ddi va mua
ban dir liéu nguoi ding cla céc
trang mang xa hoi ma nhiéu nguoi
van hay |am tudng rang mién phi.

3 GDPR Art 4(7): ‘controller’ means the natural or legal person, public authority, agency or other body which, alone or jointly with others, determines the
purposes and means of the processing of personal data; where the purposes and means of such processing are determined by Union or Member State
law, the controller or the specific criteria for its nomination may be provided for by Union or Member State law

4 A child means every human being below the age of eighteen years unless under the law applicable to the child, majority is attained earlier, Convention
on the Rights of the Child 1989
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Ho thu thap va kiém soét dir liéu roi
bién chiing thanh san pham va dich
vu, qué trinh ay dién ra moi gio, moi
ph(t, tham chi |a moi gidy.

Co thé thay nhitng quy dinh vé
dir liéu cd nhan & cac nude chau Au
kha chi tiét va chat ché, dam bao
cho nguai ding hay con goi la chu
thé dir lieu c¢6 nhitng trai nghiém
tot va an toan hon trén khong gian
mang noi riéng va doi song thuc
té néi chung. Tuy nhién, trong thoi
ky cong nghé cd nhitng budc tién
dai thi viéec ngan chan nhirng hanh
vi khai thac dir lieu nguoi dung trai
luat, dang ngay cang tro nén tinh
vi, phitc tap, tro thanh mot bai toan
khé doi vai nhirng nha chirc trach
dac biet la nhirng nha lam luat.

2.1. Déi vai xa héi: anh huong lon
dén quan diém chinh tri vi dir liéu ca
nhan bi tiét 16

Mang xa hoi la mot trong nhirng
moi truong tiém an nhiéu rui ro
xung quanh van dé bao mat dir liéu
ca nhan. Don cur [a treong hop lam
10 dir liéu thong tin ngudi diing cua
Facebook va hang phan tich dir
lieu Cambridge Analytica tr nam
2014. Ho thu thap dir liéu ctua hon
87 triéu nguoi ding nham muc dich
lam anh hudng y kién ctr tri tir d6
co thé thay doi két qua bau ctr. Sau
vu bé bdi nay, Facebook bi phat 5
ty do la.® Mac du bi phat mot so
tien I6n nhung co phiéu Facebook
van tiép tuc tang.® Co thé thay siic
anh hudng va gid tri clia thong tin
la khong c6 gidi han. Vé van dé nay,
dai dién Facebook da phai c6 mot
phién diéu tran trudc cac nghi si
EU vi bi cho rang vi pham céc diéu
khoan bao mat ma Facebook d3
cam két v6i nguoi dung cling nhu
vi pham mot so diéu khoan trong
GDPR.

Vao khoang dau thang 09 ndm

2019, Facebook dé 16 dir liéu cua
hon 419 triéu ngudi dung trén khap
cac quoc gia va viing lanh tho, trong
d6 c6 hon 50 triéu tai khoan ngudi
diung ¢ Viét Nam’. Bai vi may chi
chira dir lieu dé khong dugc bao
mat nén bat ky ai cling c6 thé truy
cap dugc. Day la dau hiéu dang bdo
dong khi dir liéu ngudi diing c6 thé
bi tin tdc truy cap trai phép, st dung
vao nhitng muc dich xau va gay tac
dong khong chi dén ngudi ding ma
con dén ca mot hé thong chinh tri
quadc gia.

2.2. Déi vai ca nhan: rui ro dén tir
nhirng thoi quen thudng ngay

Trd lai véi cau chuyén dir liéu
thong tin ca nhan, ching ta dang
song trong thai ky so hoa, noi ma
thong tin cta chinh minh trg thanh
mdt mén hang dé cac tap doan
cong nghé |én thau tom, s& hiru né.
Liéu di liéu thong tin ca nhan chi
don thuan dirng lai & muc: tén, tuoi,
dia chi lién lac, s6 thé ngan hang,...
hay con mot diéu gi dé to Ién hon
ma madt nguoi ding don thuén kho
lobng nhan ra hét?

Cau tra loi la: nhat ci nhat dong
cua ching ta trén mang xa hoi néi
rieng cling nhu céc trang dién tr néi
chung déu c6 thé tro thanh dir liéu
ca nhan. Doi khi ching ta phai danh
doi ching nhu mot cdi gia phai tra
cua viéc sir dung céc tién ich va
dich vu xung quanh. Vi du nhu viéc
chap nhan dé (g dung, trinh duyét
ding cookies® dé thuan tién hon
trong viéec ghi nhd nhirng dir lieu da
nhap, truy cap. Don gian hon, ban
c6 bao gio thir doc céc chinh sach
bao mat cua céc website, (rng dung
dy chua hay chi don gian “chap
nhan” ma khong biét minh “chap
nhan” nhirng rdi ro gi.*

Thure té, ngudi dan Viét Nam rat
it khi quan tam dén van dé bao mat

cac thong tin ca nhan noéi chung va
dir lieu thong tin ca nhan noi riéng.
Co thé ho nghi nhirng thong tin ay
ngudi khac co ciing dugc, khong co
ciing chang sao va khong lam anh
huong nhiéu tdi cudc sdng riéng tu
cua chinh ho. Nhung hay nhin rong
hon dé thay dugc mot bic tranh
toan canh, mat dir liéu cd nhan thu
thap dugc sé khac han méot nghin,
mot triéu, mot ty,... dir liéu, va day
chinh |2 manh dat mau m& cho mot
nganh cong nghiép mdi - kinh do-
anh dua tren dir lieu nguoi dung.
Cac cong ty cong nghé lon nhu
Google, Facebook, Apple, Amazon
dé dang cé dugc cac thong tin ma
nguoi diing tu nguyén cung cap va
chuyén diing ching nhu thé nao lai
la mot cau chuyén khac. Chuyén gi
sé xay ra néu mot trong sd cac cong
ty dy lén |Gt ban thong tin cla ban
cho mot bén thua ba? Ban cé hinh
dung minh o trong mot trang thai
nguy hiém khi tat ca moi thong tin
vé ban than va gia dinh, thoi quen,
sd thich, tai chinh,... roi vao nhém
ngudi lira dao. Chua ké dén nhirng
sy viéc thuong nhat xay ra bdi
théi quen khong quan tdm van dé
bao mat thong tin cd nhan: nhirng
dira tré bi bat coc ciing chinh boi
théi quen chia sé qua nhiéu thong
tin cho ngudi khac (cu thé ¢ day
la mang xa hoi) cua cac bac phu
huynh, dién thoai gia danh nguoi
quen dé chiém doat tai san, bi mat
doi tu cta ngudi ndi tiéng bi tiét 10,
V.V.

3. Phap luat Viét Nam va nhimg
khoang trong

Trong trudng hop Facebook lam
|0 dir lieu nguoi ding tai Viet Nam
neu tren thi lieu Nha nudc co mot
co ché nao dé can thiép kip thoi
nhu cac nudc khac da lam?

5 Cambridge Analytica files: The story so far The Guardian News,<https:/fwww.theguardian.com/news/2018/mar/26/the-cambridge-analytica-files-the-

story-so-far> truy cép ngay 18/09/2019

¢ ‘Facebook revenues soar despite $5.1bn in fines and new antitrust investigation’ The Guardian News, <https://www.theguardian.com/technology/2019/
jul/24/facebook-revenue-fines-second-quarter> truy cap ngay 10/10/2019
7 Zack Whittaker, ‘A huge database of Facebook's users found online’ Tech Crunch, <https:/ftechcrunch.com/2019/09/04/facebook-phone-numbers-

exposed/> truy cap ngay 08/09/2019

®‘Cookies can store data on an Internet user's own computer to make websites "appear” to remember the user’s interest.’, Martha A. Bridegam, J.D, The
Right to Privacy (Chelsea House Publishers 2003) 46
“Martha A. Bridegam, J.D, The Right to Privacy (Chelsea House Publishers 2003) 51
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3.1. Dinh nghia “Théng tin ca
nhan” o Viét Nam

Theo do, Luat An toan thong tin
mang 2015 chi quy dinh: Théng tin
cd nhan la thong tin gan vdi viéc
xac dinh danh tinh cia mot nguoi
cu thé." Nhu vay c6 thé suy ra dir
lieu thong tin ca nhan la dir liéu
chira dung nhirng thong tin gan
vGi viec xac dinh danh tinh. Tuy
nhien nhirng khai niém trong cac
luat khac nhau chua duge dinh ng-
hia mét cach thong nhat gay kho
khan khi ap dung ngoai thuc tién.
Bén canh khai niém trén, mot sd
van ban quy pham phap luéat con
sir dung khai niém thong tin riéng,
thong tin bi mat doi tu.'" Sau khi cé
Hién phap Viét Nam ndm 2013, khai
niém thong tin vé doi song riéng
tu, bi mat ca nhan, bi mat gia dinh
duoc str dung trong B ludt Dan su
nam 2015, Luét Tiép cén thong tin
nam 2015, Luat Tré em ndm 2015,
tuy nhién, trong tat ca céc van ban
nay, chua van ban nao dua ra dugc
dinh nghia cho cac khai niém d6.™

Piéu 7(5) Luat An toan thong
tin mang 2015 st dung khai niém
“thong tin cé nhan” va nghiém cam
cédc hanh vi: thu thap, st dung, phat
tan, kinh doanh trai phap luat thong
tin cd nhan cua nguoi khéc; loi dung
so hd, diém yéu cta hé thong thong
tin dé thu thap, khai thac thong tin
ca nhan.

Nhin chung, vé khai niém thong
tin cd nhan, Luat da co quy dinh
nhung chua du bao quét, cu thé dé
c6 thé ap dung vao doi song thuc
té. Cho dén nay, Luat An toan thong

0 Luat An toan thong tin mang 2015 Diéu 3(15)

tin mang 2015 chi méi cé 03 nghi
dinh hudng dan thi hanh, Luat An
ninh mang 2018 chua co6 nghi dinh
hudng dan va khong nghi dinh nao
cé dé cap chi tiét dén van dé an
toan thong tin ca nhan.

3.2. Thuc trang ap dung luat tai
Viét Nam

Hién tai, Viét Nam van chua cé
mot khung phap ly hiéu qua dé xu
ly hanh vi xam pham d lieu nguai
ding mac diu hang loat cdc Luat
da ra doi nhu: Luat An ninh Mang
2018, Luat An toan Thong tin Mang
2015, Luat Cong nghé Thong tin
2006,...vi chua ¢6 mot dinh nghia
thong nhat vé khai niem “thong tin
ca nhan’.

Viét Nam, mot qudc gia Dong
Nam A dang trong thdi ky chuyén
minh, c6 da phan ngudi ding inter-
net chua that su quan tam dén dir
liéu ca nhan ndiriéng va quyén riéng
tu noi chung trong khi cac nudc
tién tién trén thé gici da bat dau dat
ra nhirng giéi han nham bao vé ca
nhan trudc nhitng tac dong bat loi
cua toi pham cong nghé cao.” Néu
nhu GDPR quy dinh cu thé nhu thé
nao la dir liéu thong tin cd nhan™
thi hién tai Luat Viét Nam van chua
c6 bat ky nhirng khai niém du bao
quat cho van dé nay.

Mot trong nhitng ly do ddu tién
phai ké dén chinh 1a khung phap
ly vé bao vé thong tin ca nhan
hay dir lieu thong tin ca nhan va
cac loai thong tin khac tren khong
gian mang chua dugc hoan thién.
Thuc té cho thay, cdc san thuong
mai dién tu, kénh thanh toan dién
tr 6 at ra doi nhung van chua cé

™ Luat Vien thong 2009, Luat Giao dich dién tir 2005
2Tran Thi Hong Hanh, 'Vi pham phap luat vé bao vé thong tin cd nhan o Viét Nam hién nay - thue trang, nguyén nhén va giai phap’ lyluanchinhtri.vn,
<http://lyluanchinhtri.vn/home/index.php/thuc-tien/item/2763-vi-pham-phap-luat-ve-bao-ve-thong-tin-ca-nhan-o-viet-nam-hien-nay-thuc-trang-nguyen-

nhan-va-giai-phap.html> truy cap ngay 10/10/2019

'3 Martha A. Bridegam, J.D, The right to Privacy (Chelsea House Publishers 2003) 10

" Tldd

luat cu thé dé diéu chinh va bao
dam cho céc thong tin cé nhan cua
ngudi dung khong bi tiét 10 thong
qua qua trinh giao dich. Vai nhirng
khai niém va dinh nghia vé thong
tin cd nhan nhu hién nay, rat kho
dé xdc dinh liéu chinh sach bao
mat cla cac trang mang dy ma cu
thé 13 hanh dong thu thap dit liéu
ca nhan co dang vi pham phap luat
hay khong. Da s6 céc trang dién tir
yéu cau nquoi ding cho phép xu
ly dir liéu ca nhan theo cac mo ta
trong chinh sach hodc khong sur
dung céc dich vy, truy cap nén tang
hay trang web nay trong trudng hgp
ngudi dung khong dong ¥ cung cap
cdc dir liéu ay. Bén canh dg, ho cé
quyén thu thap dir liéu cta nguoi
ding bao gom nhung lai khong bi
han ché ¢ mot s hang muc liét ké'®
trong chinh sach.'™

boi khi chung ta khong co lua
chon khac ngoai viéc cung cap dir
liéu, théng tin ca nhan cla minh dé
doi lay céc dich vy, tién ich mién
phi. Tuy vay, mot bd phan Ién nguoi
diing chia sé nhiéu théng tin cé
nhan hon mirc can thiét bat chap
nhirng rui ro thong tin bi thu thap.
Gan day, 'ng dung FaceApp dugc
kha nhiéu nguai ding trén thé gidi
ra chudng, trong so d6 cé Viét Nam
va duogc lot vao bang xép hang céc
ing dung ban chay cia gan 121
qudc gia."” Hién tai, 'ng dung nay
da co duoc dir liéu bao gom tén va
hinh anh ctua hon 150 triéu nguoi
diing va c6 thé thy y st dung chiing
vGi bat ky muc dich nao." Bén canh
khung phap ly chua hoan thien, su
it quan tdm va nhan thirc thap cua

8 Ho tén; dia chi email; ngay sinh; dia chi thanh toan; tai khoan ngan hang va théng tin thanh toan; s6 dién thoai; gigi tinh; Thong tin duoc gui bai hodc
lién quan dén (cdc) thiét bi duoc sir dung dé truy cap vao Cac Dich vu hodic Nén tang cla chiing tbi; bat ky thong tin nao khac vé ngudi ding khi nguéi
ding dang nhap dé sur dung Cac Dich Vu hodc Nén tang cla ching toi, va khi ngudi ding sir dung Céc Dich Vu hodc Nén tang, ciing nhu thong tin vé viéc
nguéi ding str dung Céc Dich Vu hodc Nén tang cua ching toi nhur thé nao; va dir liéu tBng hop vé ndi dung ngudi diing sir dung.

'8 Chinh sach bao mat cua Shopee

" FaceApp is now the top-ranked app on the i0S App Store in 121 countries, according to App Annmie <https://www.forbes.com/sites/
johnkoetsier/2019/07/17/viral-app-faceapp-now-owns-access-to-more-than-150-million-peoples-faces-and-names/#65ba02df62f1> truy cap ngay

14/12/2019

'8 John Koetsier, 'Viral App FaceApp Now Owns Access To More Than 150 Million People’s Faces And Names' Forbes, <https://www.forbes.com/sites/
johnkoetsier/2019/07/17/viral-app-faceapp-now-owns-access-to-more-than-150-million-peoples-faces-and-names/#65ba02df62f1> truy cap ngay

14/12/2019
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ngudi ding vé mot so van dé lién
quan dén dir liéu thong tin ca nhan
cling la mat nguyén nhan khién luat
khé dua vao thuc tién.

4. Sy can thiét trong viéc xay
dung khai niém “dir liéu ca nhan”

4.1. Kién nghi bd sung khai niém
“dir liéu cd nhan”

Néu chi dinh nghia mét cach so
sai, ngan gon, Luat sé khong thé
bao quat va ap dung dugc trong
nhiéu trudgng hop clia cudc song, sé
c6 rat nhiéu su viéc anh huong truc
tiép t6i quyén va lgi ich hgp phéap
cua ca nhan, to chirc nhung chiing
lai map m& nam ngoai “vong tron
phap ly".

Dua tren nhirng gi da trinh bay,
viec dua ra mot khai niém cu thé
cho dir liéu thong tin cd nhan™ la
mot viéc lam hét sic can thiét cho
phap luat nudc ta. Mot diéu luat chi
co y nghia khi pham vi bao trim cua
no du chat ché dé khong tao nhirng
khoang trong phap ly. Theo téc gia,
ching ta can phai xay dung khai
niém “dir liéu ca nhan” cho Luat An
toan thong tin mang dua trén khai
niém thong tin ca nhan da co san,
va rat can thiét phai mo rong khai
niém dir litu cd nhan: bao gom
nhirng thong tin va nhom thong tin
gan vai viéc xac dinh danh tinh mot
ngudi cu thé.

4.2. Lam thé nao dé xac dinh
thong tin nao la thong tin dinh danh?

Tir goc do cua GDPR, thong tin
sé dugc xem la thong tin dinh danh
néu nhu thong tin dy co thé xac
dinh danh tinh cta mdt ngudi (Vi
du: tén, s6 chirng minh thu/ chirng
minh nhan dan, dinh vi va mot sd
thong tin mang khac nhu dia chi IP
cookie,...) theo do, khi c6 dugc loai
thong tin nay, chiing ta dé dang xac
dinh thong tin dy thudc vé ai.?

C6 nhitng thong tin chi can mot

minh né da tro thanh thong tin dinh
danh, ¢6 nhirng thong tin khong la
thong tin dinh danh khi ding rieng
&, tuy nhién khi tap hop day du va
két hop clng véi nhitng thong tin
khac c6 lién quan thi ching trg
thanh thong tin c6 thé dinh danh.
Vi du: Ong Nguyén Van A, méc 4o
mau do, dang dirng & san bay Noi
Bai ltic 9:00, mang theo chiéc vali
mau cam, v.v. Tuong tu nhu vay, co
thé ap dung nhitng vi du nay cho
cac thong tin khac trén khong gian
mang: nguoi dung co IP XYZ, vao
lic 15:00 truy cap vao kénh mua
sam dién t&¢ T dé mua mot chiéc
dién thoai giao vé dia chi ABC.

Theo nhirng dinh nghia nhu hién
tai thi Viét Nam khong thé ap dung
bat ky hinh thirc xr phat nao doi véi
Facebook bai Ié thong tin ca nhan
la nhirng thong tin mang tinh dinh
danh, con nhirng thong tin phat
tan tren Facebook thong thudng
la thong tin khong mang tinh dinh
danh.

Quy dinh nhu vay chua thuc su
trong thich vai thuc té cudc song.
Vi ngoai cac thong tin co6 thé xac
dinh danh tinh, cac thong tin ca
nhan con lai tuy khong thé xac dinh
truc tiép danh tinh cd nhan cia mot
nguoi nhung lai ¢6 vai trd quan
trong trong viéc phan tich, dinh
dang ddc tinh cia mot ca nhan hay
néi cach khac la toan bo nhirng
van dé tu nhién va xa hoi lién quan
dén cd nhan ay néu tap hop lai du
nhiéu. Don cir nhu thong tin vé dinh
vi hay tham chi nhu cac tuong tac
cla nguoi nay trén cac trang mang
xa hoi cling gitp ching ta it nhiéu
“hiéu” dugc ho |a ai, nhu thé nao.

Thuce tién céch tiép can van dé
bao vé dir liéu ngudi ding clua EU
cho thay nhitng diém tich cuc va
hiéu qua trong viéc bao mat thong

'* Xem phan 3.1. Dinh nghia “Thong tin cd nhan" ¢ Viét Nam

2 Information Commissioner's Office, Guide to the General Data Protection Regulation
2! The Switch, ‘European lawmakers told Mark Zuckerberg they could regulate — or break up — Facebook' The Washington Post, <https://www.
washingtonpost.com/news/the-switch/wp/2018/05/22/zuckerberg-european-parliament-facebook-testimony/> truy cdp ngay 16/12/2019

Z Luat An toan thong tin mang 2015 Diéu 7(5) nghiém cam hanh vi: thu thap, sir dung, phat tan, kinh doanh trai phap luat thong tin ca nhan cia ngudi
khac; lgi dung so ha, diém yéu cua hé thdng thong tin dé thu thap, khai thac théng tin ca nhan
2 ‘Data subject’: an identified or identifiable natural person

28 Thong tin lién quan dén chu the dir lieu
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tin, trong khi tinh hudng gitra hai
khu vuc c6 su tuong dong nhat
dinh. Sau su kién Facebook dé 19
ten, “like” va cac thong tin cd nhan
cho Analytica, EU da khién Face-
book phai thira nhan 16i ciia minh
dong thoi cam két tuan thu ding
GDPR.? Bai |8, nhirng théng tin ay
déu c6 thé dugc xép vao “dir liéu
s0’, “tai khoan truc tuyén’,... theo
dinh nghta ctia GDPR. Vé phia Viét
Nam, khi di liéu va tai khoan cua
ngudi dung bi 19, ching ta kho co
thé can ctr vao Luat An toan thong
tin mang 2015% hay céac luat khac
lien quan dé xur phat Facebook khi
dinh nghia vé “thong tin ca nhan"
chua dugc cu thé hoa.

Vi vay, Viet Nam néen kip thgi xay
dung cho minh mot khung phap ly
hoan chinh, phti hgp vdi thuc tién
chung. Cu thé 1a vé dinh nghia thé
nao la dir lieu ca nhan, quyén va
nghia vu cua chu thé dir liéu va
ngudi quan ly dir liéu ay. Viéc dinh
nghia nay gilp cac diéu luat tré nén
khai quat, cu thé hon, tranh duogc
nhirng bat cap khong dang co khi
dua vao thuc té, gitip cho viéc hiéu
lut, str dung, tuan thu, thi hanh va
ap dung luat tro nén dé dang hon.
Dua tren nhirng dinh nghia mdi,
Viét Nam dé dang quy dinh nhirng
hanh dong thu thap, lam [0 thong
tin nguoi dung cua Facebook hodc
cac t6 chirc khac |a hanh vi trdi luat
va c6 thé bi xtr ly vi pham. Céch xur
ly nay co thé hiéu qua trong mot so
tinh huong nhat dinh, tuy nhién cé
thé dan dén truong hop dp dung
phap luat mot cach khong chinh
xac boi vi: bat ky mgt hanh dong
thu thap thong tin?* nao déu c6 thé
bi xem xét |a hanh vi vi pham phap
luat, nhung khong phai hanh vi nao
cling la hanh vi gay bat lgi cho cha
thé thong tin.2s
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Pé xac dinh thong tin nao la thong tin dinh danh,
cung vai nhirng thong tin c6 lién quan khac tao thanh
dir liéu ca nhan, ching ta can can nhac dén céc yéu
t0 nhu:

(a) Nhitng néi dung trong thong tin ay co lién quan
truc tiép dén mot ngudi nao do va hoat dong cua ho
hay khong;

(b) muc dich cta viéc truy cap va xtr ly dit liéu; va

(c) hé qua hoac su tac dong dén chu thé di liéu sau
khi di¥ liéu dugc truy cap va xu ly.

C6 thé néi, dir lieu dugc xem la thong tin dinh danh
hay khong con tly thudc vao muc dich str dung cua
cac to chirc. Néu can cir nhu vay, chiing ta cé thé dua
ra mot dinh nghia xdc dang hon vé di liéu thong tin ca
nhan phi hgp vai thuc tién chung. Lich trinh di chuyén
cua mot nguoi duge ghi nhan lai trong (rng dung du
lich sé trd thanh thong tin cé nhan vi ching phl hop
vGi muc dich str dung ctia té chirc nay: theo déi va dua
ra dé xuat vé khach san gan nhat. Nguagc lai, nhitng
thong tin nay sé khong duge xem la thong tin cd nhan
vi ching khong can thiét doi véi mot trng dung nghe
nhac tren dien thoai.

5. Két luan

Dura trén nhitng gi da phan tich, tac gia dé xuat Viét
Nam can xdy dung, bd sung thém vé khdi niém “dir liéu
ca nhan” va cach xac dinh loai thong tin dinh danh theo
nhirng tham khao tir GDPR cua EU.

Tuy nhién, bat ci giai phdp nao ciing sé mang
nhirng han ché nhat dinh trong khi thuc trang xa hoi
luon ludn thay doi tirng ngay. Vi vay, nguoi dan nén tu
bao vé théng tin cling nhu di liéu cd nhan cia minh
trén internet noi rieng va trong hoat dong sinh hoat,
lam viéc thuong ngay néi chung bang cach canh gidc
trudc moi nguy co thong tin cua minh bi lay di.

Trén day la nhirng giai phdp ma tac gia can nhac
dua ra, tuy c6 mat vai mat trai nhung phan nao da khac
phuc dugc cac tinh hudng thu thap trai phép thong tin
ca nhan hodac co tinh lién quan dén ca nhan. Can nhiéu
hon nira nhirng giai phap mdi trong tuong lai co thé
lam giam thiéu triét dé han ché, nang cao hiéu qua
phap luat bao vé thong tin cé nhan, cu thé la dir liéu
ca nhan.
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Nhan xét:
* Giang vién: Thac si Nguyén Phan Phuong Tan

1. Vé phurong phap nghién ciu

Phuong phép nghién ctru chu yéu la phan tich tong
hop théng tin va so sanh phap luat Viét Nam va phap
luat nudc ngoai. Tuy nhién, dé tang tinh thuyét phuc,
tac gia nén van dung so sanh phap luat cua nhiéu nudc,
hoac khao sat truong hop cu thé théng qua an Ié hoac sé
liéu khao sat dé cting cd cho Iap luén cta minh.

2. Vé hinh thirc

Hinh thirc tot, b6 cuc phi hop, kha logic, dung lugng
pha hap.

3. Vé néi dung

- Uu diém:

Lap ludn chac, muc tiéu nghién ctru ro rang.

- Diém can cai thién:

Mat so théng tin chua day du, két qua nghién ctu
chua dugc 1o rang va mirc dé thuyét phuc chua cao, tac
gia can lam néi bat han muc tiéu chinh cda bai viét la su
ghi nhan cu thé dinh nghia "dir liéu cad nhan".

Cac nhan dinh lién quan dén luat Viét Nam chua
day du. Tac gia nén nghién cau thém, vi du Nghi dinh
15/2020/ND-CP

Nén dua thém phap luat cac quoc gia khac nira dé co
tinh chimg minh, thuyét phuc cao.

Nén dura vao cac vu viéc thuc té dé tang tinh thuyét
phuc.

Nén lam ro tinh cap thiét cua giai phap, vi sao bat
budc phai co dinh nghia cho van dé nay, viéc giai thich
diéu luat gap kho khan nhu thé nao trong thuc té (phan
4.1 qud ngan va so'sai nén nguoi doc chua hiéu y do cua
tac gia).

* Luat su- Lé Trong Thém - Cong ty Luat TNHH LTT &
Cac cong su*

1. Vé phuong phap nghién ciu

Theo danh gia cua nqudi doc, bai viét dugc tac gia
g dung cac phuong phap nghién ctru liét ké, phan tich,
téng hop, so sanh mét cach pha hop, hop ly thong qua
viéc (i) dan dat, liét ké quy dinh cta cac hé thdng phap
luat chau Au vé khai niém “dir liéu cong dan”, anh huong
déi vai xa hoi va doi vai moi ca nhan khi “dir liéu ca nhan”
bi tiét 16, ro ri thong tin; ké tiép (ii) dan chiéu dén quy
dinh phap luat Viét Nam va thue trang ap dung phap luat
tir do (i) dic két su can thiét trong viéc xay dung quy
dinh phap luat vée “dir liéu ca nhan” va (iv) dua ra két luan
cho van dé “sur can thiét” ma bai viét dat ra.

2. Vé hinh thire

Bd cuc ré rang, can déi gitra cac phan va moi phan tap
trung vao y chinh. Phan ma dau trich dan tiéng Anh, cac
phan con lai thi khéng, néu dan chimg nham muc dich,
tac gia nén néu muc dich dé ngudi doc tranh thac mac.

3. Vé néi dung

- Uu diém:

Tac gia chon dé tai thu hut nguoi doc, day la mét
trong nhimg van dé nong dang duoc xa hoi quan tam khi
s6 lurong nguai ding mang xa héi o Viét Nam ngay cang
tang nhung chua y thirc dugc cdc tinh nang, ché dg, cac
théng tin nén va khéng nén céng khai. Bai viét lira chon
théng diép cu thé va ro rang, tir do tac gia trién khai cac
phan logic va xoay quanh truc cua théng diép.

Néi dung bai viét dua ngudi doc tiép can khai nhiém
dir liéu ca nhan o pham vi quéc té nhu Lién minh Chéau
Au va ciing dé cap dén hién trang phap luat Viét Nam
hién hanh dé tir day co su so sanh, phan tich va dé xuat
thuyét phuc nguoi doc.

- Diém can cai thién:

Néu néi dung bai viét co thé théng tin tham chiéu ¢
cac nén phap luat tién tién khac nhu My, Nhat Ban, Han
Quéc... thi goc nhin toan cau sé tét hon. O'phan két luan
néu tac gia co thé de xuat giai phap toan dién cho viéc
xay dung phap luat cu thé hon vi du can sira luat an ninh
théng tin, bo luat dan su hay ban hanh van ban mai sé
gitip dé xuat, kién nghi dé dang hon trong viéc ap dung
vao thuc tien.

*Trurde hét, can luu ¥ rang, nguol doc dura ra cac nhan xét vé phuong phap nghién ciru, hinh thire va néi dung bai viét nham thé hién y kién, dong gop déi vdi
tac gid trong viéc tién hanh khai thac, nghién ciru mét van dé khoa hoc. Nhifng nhan xét, danh gid nay khdng thé hién quan diém (dong thudn hay phan dai)
clia nguai doc dai vai quan diém cua tic gid va/hodc doi vdi van dé ma tac gia dat ra trong bai viét.
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Co thé ban chua biét

LUAT BAO MAT THONG TIN SINH TRAC HOC CUA BANG ILLINOIS (MY) -
TU VU KIEN CUA FACEBOOK BEN QUY DINH CUA PHAP LUAT VIET NAM

Trong linh vuc cong nghé, bén canh céc hinh thirc bao méat truyén théng nhu s dung mat ma chir s6, ma pin, mau
hinh, su phat trién vuot bac cua khoa hoc dang dan hudng dén cac hinh thic bao mat nhu céng nghé sinh trac hoc

VE BAO MAT THONG TIN

Pham Nguyén Tén Trung (K19502) & Lé Dung Nghi (K19502),

Sinh vién Truong Dai hoc Kinh té - Luat, PHQG Tp.HCM

dé dam bao cao hon vé mirc do an toan ciing nhu phuc vu nhu cau ca nhan héa dir liéu cua nguoi ding. Tuy nhién,
nhimg khiém khuyét vé mat phap ly dé dam bao cho cong nghé sinh trac hoc dugc trién khai va ung dung réng rai,
an toan trén thuc té la bai toan dang dat ra cho nhiéu qudc gia trén thé gidi va Viét Nam ciing khéng ngoai Ié.

1. Gidi thiéu chung vé bao mat
sinh trac hoc

Sinh trac hoc hay cong nghé
sinh trac hoc (biometric technol-
ogy) la cong nghé sir dung nhirng
thudc tinh vat ly, dac diém sinh
hoc riéng cua moi cd nhan nhu
van tay, khuon mat, méng mat,
tinh mach,.. dé nhan dién, xac
thuc bao mat.” Vi cac thudc tinh
nay déu mang dac diém chung la
tinh doc nhat va tinh khong thé
thay doi, luon gan lién vGi moi
ca nhan, nén cac phuong thic
nhan dang sinh trac hoc co nhiéu
uu diém hon so véi cac phuong
thirc nhan dang truyén thong nhu
ma ID, ma PIN ma chiing c6 thé
bi quén, bi mat hay bi dénh cap,
thay dai, gia mao.? Chinh vi I do,
cac dir lieu sinh trac hoc dugc
rng dung mat cach rong rai trong
nhiéu linh vuc khac nhau trong doi
song hang ngay.

Céac hinh thirc bao mat sinh
trac hoc rat da dang, dugc Ung
dung rong rai trong rat nhiéu linh
vuc vi nhitng hiéu qua ma ching
mang lai. Céc hoat dong trong to
chirc tai chinh ngan hang, giao
thong van tai, chdm soc stc
khoe, quan ly lyc lugng lao dong,
trudng hoc hay khach san thdng
qua cong nghé sinh trac hoc déu
co thé dugc kiém soat, diéu chinh
va tién hanh mot cach thuan tién,
nhanh chong, tiét kiém duogc chi
phi, giam thiéu sai sot trong cong
tdc quan ly dong thoi nang cao
chat lugng dich vu.

Cu thé, trong nganh tai chinh
ngan hang, dé dam bao ngan hang
giao dich bao mét, cédc to churc tai
chinh dang ap dung cong nghé
sinh trac hoc dé xac dinh chu tai
khoan, giao dich an toan, thiét lap

mat 10 trinh kiém toan cu thé dé

tang trach nhiém chéng lai cac

moi de doa noi bo. Bén canh do,
trong hé thong giao thong van tai,
trién khai cong nghé sinh trac hoc
gitp lam tron tru qua trinh cho co
quan c6 tham quyén va cho phép
di lai khong gép rac rdi, xac dinh
dung nqudi lai xe va phuong tién
dang ky.?

2. Dao luat bao mat thong tin
sinh trac hoc bang lllinois

2.1. Boi canh ra dai

Treée khi Pao luat bao maét
thong tin sinh trac hoc bang II-
linois dugc thong qua vao ngay
03/10/2008, trén thé gidi, nhiéu
qudc gia da co nhirng quy dinh
vé cac hinh thirc bao vé dir liéu
ca nhan, co thé ké dén Chi thi
bao vé di liéu 95/46/EC cta Hoi
dong chau Au (EC) (1995)* (vé
sau dugc thay thé bai Quy dinh
bao vé dir lieu chung (GDPR) cua
Lién minh chau Au (2016)9), Luat

1'Sinh trac hoc - Xu hudng phat trién trong tuong lai’ secunitybox.vn, <https://securitybox.vn/2058/sinh-trac-hoc-xu-huong-phat-trien-trong-tuong-lai/>

truy cap ngay 17/04/2020

2'An Overview of Biometric Recognition’ (Web.archive.org, 07/01/2012), <https://web.archive.org/web/20120107071003/http://biometrics.cse.msu.

edu/info.html> truy cap ngay 02/04/2020

* ‘Cong nghé sinh trac hoc: 07 finh vure itng dung pho bién’ (Cafavn.com, 27/01/2019), <https:/cafavn.com/cong-nghe-sinh-trac-hoc-07-linh-vuc-ung-

dung-pho-bien/> truy cap ngay 02/04/2020

* Data Protection Directive 1995 (Europe Council)

5 General Data Protection Regulation 2016 (European Union)
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bao vé dir liéu ctia Nga (2007)¢,
Dao luat bao mat cua Australia
(1988)’,... Tai Hoa Ky, mac du
da co Dao luat bao mat (1974)®
nhung nhin chung van con nhirng
thiéu sot trong céc quy dinh, diéu
khoan nham bao vé thong tin cua
moi cé nhan, dac biét |a vé bao vé
thong tin sinh trac hoc.

Qua qua trinh thi diém tai thanh
pho Chicago va cac dia diém khac
thudoc bang lllinois trude do, vao
ngay 14/02/2008, Thuong nghi si
bang lllinois |a Terry Link da gidi
thiéu du luat 2400 trude Thuong
vién bang, sau do du luat nay da
tra thanh Dao luat bao mat thong
tin sinh trac hoc dugc Dai hoi
dong lllinois thong qua vao ngay
03/10/2008.¢ Muc dich cua Pao
luat |a thiét 1ap cac tiéu chuan
irng xt cho céac thuc thé tu nhan
trong viéc thu thap hodc so hiu
thong tin sinh trac hoc cta céac cé
nhan.' Véi Dao luat nay, bang llli-
nois trd thanh tiéu bang dau tién
ctia Hoa Ky c6 riéng mot Dao luat
vé quy dinh thu thap thong tin sinh
trac cua moi cd nhan."

2.2. So' lvgc néi dung chinh cua
Dao luat

Muc 5 phan dau cua Dao luat
dé cap dén mot so nhan dinh cua
cac nha lap phap vé sinh trac hoc.
Trudc tién, dir liéu sinh trac hoc
khong giong nhu cac nhéan dang
ca nhan khac. Vi du nhu ma so6 an
sinh x@ hoi (SSN) co thé thay doi
trong truong hop bi xam pham,
trong khi do, di liéu sinh trac hoc
la doc nhat gan véi moi mot ca

® Data protection (privacy) laws 2006 (Russia)
7 Privacy Act 1988 (Australia)
® Privacy Act of 1974 (US)

nhan, mot khi da bi xam pham thi
ca nhan d6 khong thé thay doi dir
liéu ctia minh, dong thai d6i mat
vGi nguy co bi danh cap dir liéu ca
nhan. Mat khac, phan dong nquai
dan khong may quan tam ciing
nhu khong co hiéu biét day du vé
cac dir liéu sinh trac hoc mac du
chiing gan lién vai thong tin ca
nhan va tai chinh ciia moi nguoi.
Do do, dé dam bao phiic lgi, an
ninh cong cong, can diéu chinh lai
viéc thu thap, str dung, bao vé, xu
ly, luru trir va pha huy céc thong tin
sinh trac hoc."?

Viéc thu thap, str dung, bao vé,
XU ly, luwu trir va pha huy cac thong
tin sinh trac hoc dugc quy dinh tai
Muc 15. Qua dd, cac thuc thé tu
nhan khong dugc phép thu thap,
nam bat, mua, nhan, ban, cho
thué, trao doi, thu lgi nhuan, tiét
I6 hodc pho bién cac dir liéu sinh
trac hoc cua nguoi khac, trir mot
s0 truong hop nhu da co su dong
y cla cac chua thé thong tin sinh
trac hoc do."

Ngoai ra, Muc 20 quy dinh vé
quyén khai kién rang bat ky nguoi
nao bi xdm pham bai cac hanh
vi vi pham cua Dao luat nay, ho
c6 quyén khai kién tai Toa an
phic tham hodac nhu mot yéu
cau bo sung tai Toa an so tham
cap Dac khu nham chong lai bén
pham t0i. Vi moi truong hop vi
pham, so tién ma bén vi pham
phai b6i thuong 1a $1000 néu vo
y hay $5000 néu cd y, s tién boi
thuong co thé nhiéu hon tuy theo
thiét hai. Thém vao dé con cé quy
dinh boi thuong thém chi phi thué

luat su va cac chi phi thiét hai
khac theo lénh cua Toa an cap
Tiéu bang tro lén.™ Ngoai ra, Muc
25 cua Dao luat ciing giai thich vé
mot sO ngoai lé ciing nhu nhan
manh mot sé quy dinh trong Dao
luat khong hé mau thuan hay trai
vGi cac quy dinh lién quan trong
cac Dao luat khac cua Tiéu bang
hodc Lién bang.™

2.3. Mot sé danh gia vé Dao luat
bao mat thong tin sinh trac Illinois

Thir nhat, vé ché tai doi vai viéc
vi pham céc quy dinh trong Dao
luat, néu so vdi so tién phat dugc
quy dinh trong Dao luat bao mét
nguoi tiéu dung cua bang Califor-
nia (2018)" - moi truong hop co
y vi pham cdc quy dinh thu thap
thong tin sinh trac hoc sé bi phat
dén $7,500 - thi hinh phat ctia Dao
luat thong tin bao mat sinh trac
hoc bang lllinois it ctrng ran hon,
vGi s tién phat $5000 véi moi lan
co y vi pham.

Thir hai, céc quy dinh trong Dao
luat co tinh bao quat cao, nhung
c6 phan thiéu r6 rang. Co thé lay
vi du vu Tap doan Giai tri Six Flags
bi kién vi thu thap dau van tay cua
nhirng ngudi khach tai cong vién
giai tri Six Flags Great America tai
Gurnee, bang lllinois, ma khong
co su cho phép cta ho. Tuy nhién
cudi cung, Toa an Toi cao bang
lllinois dua ra phan quyét rang
viéc vi pham nay chi don thuan la
su cO vé k§ thuat, chua da dé két
thanh mot hanh vi vi pham Dao
luat, cing nhu ben “bi hai” khong
chirng minh dugc nhirng thiét hai

* 'Bill Status of SB2400° Minois General Assembly, <http://www.ilga.gov/legislation/BillStatus> truy cap ngay 20/03/2020
19 Jeffrey.N.Rosenthal va David .J.Oberly, ‘What businesses need to know about the lllinois’ Biometric Information Privacy Act’ (BiometricUpdate.com,
01/10/2019), <https://www.biometricupdate.com/201910/what-businesses-need-to-know-about-the-illinois-biometric-information-privacy-act> truy

cap ngay 20/03/2020

""Loeb va Loeb LLP, ‘New Biometric Information Privacy Cases Reveal Breadth of Potential Exposure for Companies’ (Lexology.com, 05/10/2018),
<https://www.lexology.com/library/detail.aspx7q=80888745-6cd4-4d2f-bdf0-979969911feb> truy cdp ngay 16/04/2020
' Biometric Information Privacy Act 2008 (BIPA 2008) s 5

" BIPA 2008515
"“ BIPA 2008 s 20
S BIPA 2008 5 25

'8 California Consumer Privacy Act 2018 (CCPA) (California - US)
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ma ho da gap phai, chang han nhu
ton hai vé danh tinh ca nhan."”

Mdc du con nhiéu 16 hong
nhung Dao luat nay ciing la Dao
luat tién phong trong viéc quy dinh
vé thu thap thong tin sinh trac hoc
tai Hoa Ky. Nhirng nam sau khi
bang lllinois cho ra doi Dao luat
nay, cac tiéu bang nhu Washing-
ton, Texas, California,... cling da
ban hanh cac Pao luat tuong tu
dua trén Dao luat bao mat thong
tin sinh trac bang lllinois (2008).
Trong cdc vu kién lién quan dén
viec vi pham Dao luat nay cua
bang Illinois, ndi tiéng nhat co thé
ké dén vu Facebook bi kién vi thu
thap va luu trir trai phép céac dir
liéu sinh trac hoc théng qua hé
thong nhéan dién khuon mat vao
nam 2015 sé dugc dé cap sau
day.

3. Ngudi ding cao budc Face-
book vi pham Dao luat thong tin
bao mat sinh trac hoc (BIPA) cua
bang lllinois

3.1. So lugc vé vu kién

Facebook phai déi mat vai vu
kien vé lam dung dir liéu nhan
dien khuén mat ngudi dung trong
tinh nang Tag Suggestions.” Don
kien dugc mot nhom ngudi dung
Facebook ¢ bang Illinois bi xam
pham dir liéu vé faceprints (mo
phong hinh hoc cta khuon mét
ngudi) gui lén toa an San Francis-
co tr nam 2015. Faceprints chinh
la tinh ndng dugc Facebook sur
dung trong viéc goi y khudn mat
ngudi nao do trong anh khi nguai
dung tai lén.22 Ho cdo budc Face-

book vi pham Pao luat Thong tin
bao mat sinh trac hoc cua bang
lllinois, trong dé quy dinh “Ng-
hiém cam thu thap cac dang sinh
trac hoc cua con nguoi nhu dau
van tay hay faceprints néu chua
co su cho phép”. Theo don kién,
Facebook da vi pham quyén riéng
tu cua nguoi dung bang cach thu
thap dir lieu dé tao ra mot face-
prints ma chua cé su cho phép.

Luat bang lllinois quy dinh moi
truong hgp vo y vi pham co thé bi
phat 1.000-2.000 USD, trong khi
murc phat cho hanh vicd y vi pham
hodc gay hau qua nghiém trong c6
thé lén dén 5.000 USD. Facebook
da no luc ngan vu kién tap thé nay
nhung khong thanh cong.?’ Udc
tinh, s6 nguyén don trong vu kién
co thé |én dén 7 triéu nqudi. Nhu
vay vé mat ly thuyét, Facebook c6
nguy co doi mét co khoan tién boi
thuong l1én dén 35 ty USD.

3.2. Ban luan vé vu kién

Trong 03 tiéu bang? c6 Dao
lJuat Thong tin Bao mat sinh trac
hoc & M, lllinois la tiéu bang cé
Dao luat hoan thién nhat. Bang
dat ra yéu cau phia cong ty can
co cac van ban cho phép trudc
khi muon thu thap dir liéu van tay,
nhan dién khuon mat hodac cac
dac diem sinh trac hoc khac cla
mot ca nhan. Nhu da dé cap o
phan 2.3, dau nam 2019, Six Flags
da bi cdo budc thu thap dau van
tay cua mat khach hang 14 tudi du
chua duge sy dong y cua ngudi
giam ho, ho da dua ra lap luan
rang nguoi diung khong nén kién
cac hanh vi vi pham luat vé quyén
rieng tu clia nguoi tiéu ding néu
ho khong thé chirng minh rang ho

7 Rosenbach v. Six Flags Entertainment Corp. [2019] IL 123186, [2019]
'8 Natalie A.Prescott, The Anatomy of Biometric Laws: What U.S. Companies Need To Know in 2020° (2020) The National Law Review, <https://www.
natlawreview.com/article/anatomy-biometric-laws-what-us-companies-need-to-know-2020> truy cap ngay 16/04/2020

' Tinh ndng goi ¥ gan the

chiu thiét hai cu thé nhu ton that
tai chinh. Facebook ciing da dua
ra nhirng lap luan tuong tu cong
ty trén, mot ban kién nghi da dugc
gui vao thang 12 nam 2019 yéu
cau Toa an Toi cao Hoa Ky xem
xét lai vu viec nhung Toa an Toi
cao da bac bo ca 2 khang cao trén
cua Six Flags va Facebook. Jay
Edelson - mt luat su dai dién cho
phia ngudi ding Facebook trong
vu kién faceprints cho rang, viéc
giai quyét vu kién Ian nay sé nhan
manh tam quan trong cua phap
luat vé quyén riéng tu mot céch
manh mé.2

Bén canh phan quyét cta Toa
an Toi cao bang lllinois, cd nhiéu
luong y kién khac cho rang, viéc
bang Illinois khai kién Facebook
ciing co phan khong hop ly. Mot
khi ca nhan tu nguyén st dung
mang xa hgi nghia la dong y cung
cap céc thong tin, di liéu cua ban
than mot céch tu chd. Thém vao
d6, chang ai bat ép ngudi dan phai
dung mang xa hoi va ciing lén an
hanh vi “lén cho cong cong doi
quyén cd nhan" cta cong dong
mang. Nhung nhitng y kién ay
cling nhanh chdong bi bac bo vi
thuc chat Facebook da tu y thu
thap dir lieu khuon mat nquoi
dung thong qua tinh nang Tag
Suggestions. Diéu dang nadi la ho
da dé tinh nang ay hoat dong mot
cach mac dinh tu dong va da so
ngudi ding mang xa hoi Facebook
khong hé hay biét vé diéu do.

Viéec bang lllinois khai kién
Facebook vi tinh nang Tag Sug-
gestions cling la mot khia canh
can duge quan tam trong van dé
ro ri dir liéu sinh trac hoc. C6 thé

2 Bao Lam, 'Facebook bi kién vi hé thong nhan dién khuon mat’ VnExpress (19/05/2016), <https://vnexpress.net/so-hoa/facebook-bi-kien-vi-he-thong-
nhan-dien-khuon-mat-3399697 .html> truy cap ngay 20/03/2020
2! Minh Minh, ‘Facebook cd thé bi phat 35 ty USD’ VnExpress (21/10/2019), <https://vnexpress.net/so-hoa/facebook-co-the-bi-phat-35-ty-usd-3999947,

html=> truy cap ngay 20/03/2020
“ lllinois, Texas, Washington

2 Natasha Singer va Mike Isaac, 'Facebook to Pay $550 Million to Settle Facial Recognition Suit' The New York Times (29/01/2020), <https://www.
nytimes.com/2020/01/29/technology/facebook-privacy-lawsuit-earnings.html> truy cap ngay 20/03/2020
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thay, mat trdi cia tién by khoa
hoc ky thuat va cong nghé thong
tin sé dan dén nhitng hé qua tiéu
cuc khong mong mudn. Chang
han, truong hgp ca nhan hoac to
chiurc thu thap thong tin trai phép
dé phuc vu cho muc dich thuong
mai, chiém doat tai san, lira dao,
phat tan bi mat doi tu hay véi muc
dich tong tién, de doa,... sé gay
anh hudng rat 16n dén do tin cay
va tham chi la an toan thong tin,
tinh mang cta ngudi str dung.

4. Goc nhin phap ly vé bao mat
thong tin ¢ Viét Nam

4.1. Van dé bao mat thong tin o
Viet Nam

T vu kiéen Facebook co thé
nhin nhan vé thyc tién hién nay
0 Viét Nam, viéc dung dir liéu ca
nhan nhu dau van tay dé thyuc hién
cac quy trinh dang nhap (rng dung
trén cac thiét bi la rat pho bién,
chang han nhu dich vu Internet
Banking, chir ky dién tur hay vi
dién tur,... déu khong con xa la voi
ngudi dung. Nhung chinh cong
nghé tién tién dy da tao co hoi cho
nhirng thanh phan toi pham tim
cach dot nhap, danh cap va su
dung cdac thong tin, dir liéu riéng
tu nham thu lgi bat chinh.

Tuy da c6 cac van ban quy
pham phap luat dé cap dén cong
tac bao vé dir liéu cd nhan (bao
gom ca dir lieu sinh trac) nhu:
Hién phap 20132, Bo luat Dan su
2015%: Bo luat Hinh sy 2015 stra
doi, bo sung 2017%, Luat An toan
thong tin mang 2015%, Luat Bao
vé nguoi tieu dung 2010%, Luat

% Yign phap Viét Nam 2013 Diéu 21
25 B¢ luat Dan sy 2015 Diéu 387

Cong nghé thong tin 2006%, Luat
Giao dich dién to 2005%, Nghi
dinh 15/2020/ND-CP*', Nghi dinh
185/2013/ND-CP*,... nhung nhin
chung van con su thiéu sot chua
duoc diéu chinh hoan thién, thiéu
tinh thong nhat gitra cac van ban
quy pham phdap luat lién quan,
dan dén nhiéu kho khan trong qua
trinh xtr ly vi pham.

4.2. Ché'tai xu Iy vi pham vé van
dé bao mat thong tin cua ngudi
ding o Viét Nam

Hanh vi vi pham vé bao vé thong
tin cia nguoi tieu dung dugc
quy dinh tai Diéu 65 Nghi dinh
185/2013/ND-CP sé bi xu phat
hanh chinh tir 10.000.000 dong
dén 20.000.000 dong, tham chi
co thé bi phat gap doi so tién trén
néu vi pham dén thong tin thudc bi
mat cd nhan cua nguai tiéu dung.
Trong khi do, theo Diéu 102(5)(a)
Nghi dinh 15/2020/ND-CP, ngudi
nao co hanh vi mua ban hoéc
trao doi trai phép thong tin riéng
cua ngudi s dung dich vu vien
thong sé bi phat tién tir 50 triéu
dong dén 70 triéu dong. Dac biét,
doi vai toi danh dugc quy dinh tai
Diéu 288 B0 luat Hinh sy 2015 vé
“Toi dua hodc st dung tréi phép
thong tin trén mang mady tinh,
mang vién thong”, trong do co dé
cap dén hanh vi “gay du luan xau
lam giam uy tin cua ca nhan", quy
dinh mtrc x& phat tir 30.000.000
dong dén 1.000.000.000 dong,
cam dam nhiém chirc vy, cam
hanh nghé toi da 05 nam va phat
tu toi da 07 nam.

2% B& luat Hinh sur 2015 (sira doi, b sung 2017) Diéu 288

7 Luat An toan thong tin mang 2015 Muc 2

% Luat Bao vé quyeén lgi ngudi tiéu ding 2010 Diéu 6

2 Luat Cong ngheé thong tin 2006 Digu 21
¥ Luat Giao dich dién tir 2005 Diéu 46

Mdi day, Bo Cong an da hoan
thanh Ho so du thao dé nghi xay
dung Nghi dinh quy dinh vé bao vé
dir liéu ca nhan dé lay y kién dong
gop cua céc co quan, td chirc, ca
nhan nham dam bao yéu to phép
ly ddi voi trien khai cong tac bao
vé dir liéu ca nhan ¢ nudc ta va
bao dam hoat dong cho Chinh phu
dién tr.* Bo Cong an cho rang
ché tai hién hanh chua du stre rén
de hanh vi vi pham phap luat lien
quan dén viéc danh cap, kinh do-
anh dir liéu ca nhan trén mang nén
viéc xay dung dy thao trén |a can
thiét trong hoan canh thuc té hién
nay. Dy thao Nghi dinh sé gom 6
chuong, 27 diéu quy dinh vé dir
liéu cd nhan; cac diéu kién va quy
trinh xtr ly, bao vé, xtr ly vi pham vé
dir liéu ca nhan; trach nhiém bao
vé dir liéu cé nhan cua co quan,
td chirc, cd nhan.* Thiét nght vi
tam quan trong cua dir liéu sinh
trac hoc, phap luat Viét Nam can
co su dinh nghia ro rang hon vé
dir liéu sinh trac hoc va dong thoi
cap nhat, cong nhan dir liéu sinh
trac hoc la dir lieu ca nhan trong
cac van ban phap luat diéu chinh
c6 lién quan dé ap dung ché tai xur
ly dif lieu ca nhan cho di liéu sinh
trac hoc.

T Nghi dinh 15/2020/NB-CP ctia Chinh phu quy dinh xir phat vi pham hanh chinh trong linh vuc buru chinh, vien thong, céng nghé thong tin va tan so

vo tuyén dién

% Nghi dinh 185/2013/ND-CP cua Chinh phu quy dinh xtr phat vi pham hanh chinh trong hoat ddng thurong mai, san xuat, buén ban hang gia, hang

cam va bao vé quyén lgi nguai tiéu ding

B Nguyén Huong, ‘Lay ¥ kién nhan dan vé xay dung nghi dinh bao vé dir liéu cé nhan' Cong an nhdn dan (06/02/2020), <http://cand.com.vn/Hop-thu/
Bo-Cong-an-lay-y-kien-nhan-dan-ve-xay-dung-nghi-dinh-bao-ve-du-lieu-ca-nhan-580644/ > truy cap ngay 04/04/2020

* Tldd, n33
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Van ban phap luat

. Hién phép 2013

. BO luat Dan su 2015

. B& luat Hinh sy 2015, sira ddi, bé sung 2017
. Luat An toan thong tin mang 2015

. Luat Bao vé nguoi tiéu dung 2010

. Luat Cong nghé thong tin 2006

. Luat Giao dich dién tir 2005

8. Nghl dinh 15/2020/ND-CP cta Chinh pha quy
dinh xur phat vi pham hanh chinh trong linh vuc buu
chinh, vién thong, cong nghé théng tin va tan so vo
tuyén dién

9. Nghi dinh 185/2013/ND-CP cua Chinh phu quy
dinh x& phat vi pham hanh chinh trong hoat dong
thuong mai, san xuat, buén ban hang gia, hang cdm
va bao vé quyén lgi ngudi tiéu ding

10. Biometric Information Privacy Act 2008 (BIPA
2008)

11. Privacy Act of 1974 (US)
Ban an

-~ O On £ W N -

1. Rosenbach v. Six Flags Entertainment Corp.
[2019] IL 123186, [2019]

Nguon dién tor

1. ‘Sinh trac hoc - Xu hudng phat trién trong tuong
lai' securitybox.vn, <https://securitybox.vn/2058/
sinh-trac-hoc-xu-huong-phat-trien-trong-tuong-lai/>

2. ‘An Overview of Biometric Recognition’ (Web.
archive.org, 07/01/2012), <https://web.archive.org/

web/20120107071003/http://biometrics.cse.msu.
edu/info.html>

3. 'Cong nghé sinh trac hoc: 07 linh vuc trng dung
pho bién’ (Cafavn.com), <https://cafavn.com/cong-
nghe-sinh-trac-hoc-07-linh-vuc-ung-dung-pho-bien/>

4. 'Bill Status of SB2400° /llinois General Assem-
bly, <http://www.ilga.gov/legislation/BillStatus.as-
p?DocTypelD=SB&DocNum=2400&GAID=9&Session-
ID=51&LeqglD=36373>

5. Jeffrey.N.Rosenthal va David J.Oberly, ‘What
businesses need to know about the lllinois" Bio-
metric Information Privacy Act’ (BiometricUpdate.
com), <https://www.biometricupdate.com/201910/
what-businesses-need-to-know-about-the-illi-
nois-biometric-information-privacy-act>

6. Loeb va Loeb LLP, ‘New Biometric Information
Privacy Cases Reveal Breadth of Potential Exposure
for Companies’ (Lexology.com), <htips://www.lexolo-
gy.com/library/detail.aspx?g=80888745-6cd4-4d2f-
bdf0-979969911feb>

7. Bao Lam, ‘Facebook bi kién vi hé thong nhan
dién khuoén mat’ VnExpress, <https://vnexpress.net/
so-hoa/facebook-bi-kien-vi-he-thong-nhan-dien-khu-
on-mat-3399697.html>

8. Minh Minh, ‘Facebook c6 thé bi phat 35 ty USD’
VnExpress, <https://vnexpress.net/so-hoa/facebook-
co-the-bi-phat-35-ty-usd-3999947.html>

9. Natasha Singer va Mike Isaac, ‘Facebook
to Pay $550 Million to Settle Facial Recognition

Suit' The New York Times <https://www.nytimes.
com/2020/01/29/technology/facebook-privacy-law-

suit-earnings.html>

10. Nguyén Huong, ‘Lay y kién nhéan dan vé xay
durng nghi dinh bao vé dir liéu ca nhan’ Céng an nhan
dan <http://cand.com.vn/Hop-thu/Bo-Cong-an-lay-y-
kien-nhan-dan-ve-xay-dung-nghi-dinh-bao-ve-du-lieu-
ca-nhan-580644/>
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Nhan vat & Su kien

LUAT SU'NGO BA THANH VA NHUNG CONG HIEN TIEU BIEU

Nguyén Ngoc Minh Anh,
Sinh vién K19501, Truong Dai hoc Kinh té - Luat, PHQG Tp. HCM

Luat su Ng6 Ba Thanh, mét nir luat su tai nang, nqudi da tir bo moi thanh céng ca nhan dé quay vé céng hién cho
dat nudc noi chung va gitip do nhirng phu nir chiu bat céng lic bay gio. Ba ciing la nguoi da giup Uy ban Phu nir
doi quyén séng' phat trién thanh mét luc luong dau tranh dac luc, mét noi ngan ngai cho chinh quyén Sai Gon vao
nhimg nam 1970. Ba da lam cho lop tri thirc tré o cac truong dai hoc Ha Ngi thoi do hét suc kham phuc.

Columbia - Hoa Ky theo dé cir ctia Dai hoc Quac té
Paris va tiép tuc sang Hoa Ky hoc tap, nghién ctu tai
truong Dai hoc danh tiéng bac nhat trén thé gigi. Tai
day, ba tiép tuc c6 dugc tam bang tién s Luat Thuong
mai loai xuat sac.

1. Lut su Ngd Ba Thanh (1931-2004)? - ngudi
phu nir Viét Nam tiéu biéu

Pham Thi Thanh Van hay con goi |a ba Ngo Ba
Thanh (Ngo6 Ba Thanh la tén ngudi chong qua co cua
ba) sinh ngay 25/9/1931 tai xa Tung Anh, huyén Durc
Tho, tinh Ha Tinh, la con gai ciia dng Pham Van Huyén,
mot trong nhirng bac si tha y dau tién cta Viét Nam?®.

Tron 18 tudi, ba két hon vdi bac siNgo Ba Thanh. O
tudi 20, ba cung chong va hai con nho sang Paris du
hoc v6i su gitip do cua gia dinh. Ba hoc ti tai chuyén
nganh Ludt so sanh. Vi cudc song kho khén noi xa
ngudi, ngoai gio hoc ¢ trudng, ba con nhan déanh may
thué dé trang trai thém chi phi. Vdi kha ndng nhanh
nhen troi pha, trong mét cudc thi danh may toan nudc
Phap, ba da doat chirc vo dich va tra thanh Nguoi phu
ni{r Dong Duong dau tién vo dich toc ky tai nude Phap.

Nam 1957, ba bao vé xuat sac luan an tién si Luat
so sanh tai Phap va dugc Truong Dai hoc Quac té
Paris mai giang day mon hoc nay. Sau do ba sang
Tay Ban Nha hoc Luat tai Dai hoc Barcelona va nhan
bang tién si xuat sac vé Luat Cong ty. Ban luan én tién
si cla ba da luu hanh tai khap céc nudc chau My -

Luét su Ngé B4 Thanh (1931-2004)

La nir luat gia Viét Nam dau tién gioi chuyén mén
da nganh luat, thong thao cac ngoai ngir Anh, Phap,
Tay Ban Nha va nam ro hé thong phap luat cac nudc
nay; ba da dugc dich than Tong thu ky Lién Hiép
Qudc thoi bay gio, 6ng Dag Hammarskjold* mai lam

Latinh va cac nudc noi tiéng Tay Ban Nha khéac. Chua  viéc cho Ban Luat quéc té°. Tuy nhién luat su Ngo B4
dirng lai & d6, ba con nhan duoc hoc bong ciaPaihoc  Thanh da tir chdi 16i mai cta ong va trd lai truong Dai

' Sir kién hang ngan Viét kiéu tai Campuchia bi tham sat mgt cach dd man da lam ndi l1én phong trao dau tranh chang chinh phi Lon Nol. (Lon Nol gitr
chirc Thil tuéng Campuchia hai l3n va lién tuc gii chirc Bo trudng Bo Quéc phong dudi thoi vua Norodom Sihanouk. Ong tu tuyén b |a téng théing nudc
Cdng hoa Khmer sau khi thure hién cudc dao chinh chdng lai chinh quyén Sihanouk vao nam 1972). Cac cudc biéu tinh cua hoc sinh, sinh vién dién ra
lién tiép va dinh cao la cudc tan cong vao Toa dai sir Lon Nol cua dong dao céc tang lop nhan dan, déc biét 1a phu nir. Chinh trong hoan canh dé, Phong
trao Phu nir dau tranh doi quyén sdng cua phu nir Sai Gon ra dai, mau chong lan rong khap mién Nam Viét Nam. Xem thém tai: Nguyen Tic, ‘Luat su
Ngo Ba Thanh- ngudi phu nir Viét Nam tiéu biéu’ (Dai Doan Két, 19/10/2018), <http://m.daidoanket.vn/tinh-hoa-viet/luat-su-ngo-ba-thanh-nguoi-phu-nu-
viet-nam-tieu-bieu-tintuc42041 2> truy cap ngay 26/02/2020

2 ‘Danh nhan Birc Tho - Luat sr Ngé Ba Thanh' (Cong thong tin dién tr Huyén Pha Tho, 19/10/2018), <http://ductho.hatinh.gov.vn/luat-su-ngo-
bathanh-1536026381.html> truy cap ngay 14/10/2019

TVNN, ‘Luat su Ngd Ba Thanh qua dai vi dot quy’ Tudi tré online (04/02/2004), <https://tuoitre.vn/luat-su-ngo-ba-thanh-qua-doi-vi-dot-quy-18621.htm>
truy cap ngay 02/04/2020

* Dag Hjalmar Agne Carl Hammarskjold (1905 - 1961) | nha ngoai giao ngudi Thuy Dién, Tng thu ky thir hai cia Lién Hiép Quéc. Ong lam Téng thu
ky Lién Hiép Qudc tir thang 4-1953 tdi khi mat. Xem thém tai: ‘Dag Hjalmar Agne Carl Hammarskjold' United Nations Secretary-General, <https://www.
un.org/sg/en/content/dag-hjalmar-agne-carl-hammarskj%C3%B6ld> truy cap ngay 05/05/2020

* Lrong Bich Ngoc, ‘Luat su Ngo Ba Thanh qua doi’ Ngudi lao dong (04/02/2004), <https://nld.com.vn/thoi-su-trong-nuoc/luat-su-ngo-ba-thanh-qua-
doi-79181.html> truy cap ngay 04/02/2020
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hoc Qudc té Paris nhan vi tri Giam doc Nghién ciru
Khoa hoc kiém Giam doc To chirc. Ba da tir bo co hoi
dugc lam viéc ¢ Lién Hiép Quéc ma quay vé Dai hoc
Quac té Paris dé thé hién su biét on cia minh va clng
dong hanh vdi ngoi truong giup ba cé dugce nhiéu co
hoi quy bau trong dai. Day ciing chinh |a naoi lam viéc
cudi clng cua luat su Ngo Ba Thanh trude khi ba tra
vé Viét Nam.

2. Nhimg cong hién tiéu bidu cta luat su Ngo Ba
Thanh

2.1. Luat su Ngo Ba Thanh va cong cudc dau tranh
gianh quyén song trong nhimg nam 1970

Sau bao nhiéu ndm bon ba khap noi dé hoc téap,
trau doi kién thirc va lam viéc vai udc mo trg vé gilp
dd qué huong, ndm 1963 luat su Ngo Ba Thanh roi
Phap tro vé Viét Nam va tich cuc tham gia hoat dong
cach mang. Trong bdi canh hang ngan Viét kiéu tai
Campuchia bi tham sat mot cach da man va céac
phong trao dau tranh chong chinh pht Lon Nol dién
ra lién tiEp, thi Phong trao Phu nir dau tranh doi quyén
song cua phu nir Sai Gon clingra doi®. Ngay 2/8/1970,
tai chiia An Quang, |& ra mat Uy ban phu nit doi quyén
song dugc té chirc. Vai tu cach la nguoi khai xudng
phong trao, luat su Ngé Ba Thanh dugc cir lam Chu
tich cua ny ban. Vdi loi |é sac bén cua minh, ba da chi
ro nhirng viéec ma nguoi phu nir phai lam dé chung
tay vi phong trao doi hoa binh: nai Ién ti€ng noi cua
minh, doi lai quyén sdng cho nguai than va cho chinh
minh. Tir d6, Uy ban Phu nit ddi quyén séng da tr&
thanh mot luc lugng dau tranh dac luc, mot noi ngan
ngai cho chinh quyén Sai Gon.

Truée do, trong qua trinh lam viéc tai Dai hoc Quoc
té Paris ba da két giao v6i nhiéu tri thirc & Phap noi
riéng va ca chau Au - day 1a luc luvgng gop phan kéu
goi chong chién tranh, doi hoa binh tai Viét Nam lic
bay gio. Khong chi vay, bang nang luc, kj nang giao
tiép tot cua mot luat su cling nhu nhirng moi quan
hé ma ba da c6 trong qua trinh di hau khap chau Au,
chau MY, luat s Ngo Ba Thanh da kéu goi duoc Chu
tich HQi phu nir 05 quoc gia la My, Phap, Canada, Uc
va New Zealand tham gia vao budi hdi thao vai noi
dung lén an Nixon’ va Nguyén Van Thiéu dua thanh

® Tldd, n1

nién ra chién truang, doi My rat quan, lap chinh pha ba
thanh phan?, doi bao vé quyén lgi va nhan pham cho
phu nir. Ban tuyén b da co tiéng vang I6n trong nude
cling nhu trén thé gidi®. Nhiéu lan ba con lon tiéng
tranh ludn véi canh sat vé phap luat, hién phap dé yéu
cau cong bang cho cac hoc sinh, sinh vién bi bat vi
tham gia biéu tinh. Tai dién thuyét, van dong cua ba
da thuyét phuc duge moi tang I6p tir ndng dan, cong
dan dén tiéu thuong, tri thirc, ca nhirng nguoi duong
chtre, co vi thé trong xa hoi. Tham chi ba con vo so lan
ra toa dé bién ho va da qgitp sinh vién, hoc sinh, nhirng
ngu i tham gia phong trao dugc trang an. Cing chinh
vi nhirng hanh dong chdng doi nhu vay, ba da bi bat
giam 05 nam, bon [an bi chinh quyén Sai Gon duara
xét xtr. Trong d6 co6 lan luat su Ngé Ba Thanh roi vao
tinh hudng rat nquy hiém vi tham gia mét cudc biéu
tinh phan doi cudc bau cu tong thong o mién Nam
Viét Nam, trong d6 Nguyén Van Thiéu |a (rng ctr vién
duy nhat, ba bi cam tl vao thang 9 nam 1971'°. Nhung
nha tai dién thuyét, dau ly day thuyét phuc ctua minh
va cling nho vao du luan phuong Tay, ngudi dan Viét
tai nudc My - nhitng ngudi biét dén luat su Ngo Ba
Thanh, da bao vé va lén dn manh mé viéc bat giam ba,
cudi cung, ba dugc tra tu do va lai tiép tuc hoat dong
cach mang.

2.2. Nhimg cong hién cua Luat su Ngé Ba Thanh sau
hoa binh lap lai

Tur khi hoa binh 1ap lai, ba co nhiéu cong hién cho
dat nudc o cac linh vuc chinh tri, xa hoi va phap luat.
Tiéu biéu vé mat phép luét phai ké dén dong gop cua
ba trong ‘The 1992 Constitution and the Rule of Law
Ngo Ba Thanh''. V& mat chinh tri va xa hoi ba duoc
Pang, Nha nudc va nhan dan tin tuong vao pham chat
va tai nang nén da gilr nhiéu trong trach quan trong
trong co quan nha nude nhu: Uy vién Uy ban Trung
wong Mt tran T6 qudc Viét Nam khoa | va 11, Uy vién
Doan Chu tich khoa 1l va IV, la dai bieu Quac hoi céac
khéa VI, VI, VIl va X, Uy vién Uy ban Dy an Phép luat,
Uy vién Uy ban Dy thao Hién phap cta Quac hoi khoa
VI, Uy vién Uy ban Phap luat cua Quédc hai khoa VI,
Chu nhiém Uy ban Phap luat Quac hoi khéa VIII. Trong
qua trinh dam nhan chirc vu ba luon hoan thanh trach
nhiém cua minh véi t6 qudc, véi nhan dan va khong

7 Richard Milhous Nixon 13 téng théng thir 37 cua Hop chiing qudc Hoa Ky. Nhiém ky tong thong cla dng bat dau tir ndm 1969, két thac khi ong tir chire
vao nam 1974. Xem thém tai: ‘Richard M. Nixon' The White House, <https://www.whitehouse.gov/about-the-white-house/presidents/richard-m-nixon/>
truy cap ngay 05/05/2020

® *“Thanh phan tha ba" 14 tén goi cua mot trong ba lue lwgng chinh tri @ mién Mam Viét Nam trong cudc chién tranh Viét Nam. Luc lrong nay khang ung hd
cho hai lue lrgng con lai la chinh quyén Viét Nam Cong Hoa hay Chinh phu Cach mang Lam thai. Ho yéu nude va chi dau tranh cho hoa binh va kéu goi
hoa giai, hda hop dan toc. Xem thém tai: Hoang Lan, “Luc lvgng thir ba' va nhitng déng gop cho chién thang 30/04/1975' VietNamFinance (30/04/2019),
<htip://m.daidoanket.vn/tinh-hoa-viet/luat-su-ngo-ba-thanh-nguoi-phu-nu-viet-nam-tieu-bieu-tintuc420412> truy cap ngay 05/05/2020

® Nguyen Tuc, ‘Luat su Ngo Ba Thanh- nguai phu nir Viét Nam tiéu biéu’ (Dai Doan Két, 19/10/2018), <http://m.daidoanket.vn/tinh-hoa-viet/luat-su-ngo-
ba-thanh-nguoi-phu-nu-viet-nam-tieu-bieu-tintuc420412> truy cdp ngay 26/02/2020

19"Yale Urged to Honor Jailed Vietnamese Lawyer’ The New York Times (12/05/1973), <https://www.nytimes.com/1973/05/12/archives/yale-urged-to-
honor-jailed-vietnamese-lawyer.html> truy cap ngay 08/04/2020

" Carlyle A. Thayer and David G. Marr (eds), Vietnam and the Rule of Law <https://bit.ly/3fI7Lwp> 81-115 truy cdp ngay 08/04/2020
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phu su tin trong cua Dang, Nha nudc.

Ngoai ra, ba con la thanh vién cua Hiép hoi Luat su
Quoc té€ M§. Nam 2000, Luat su Ngo Ba Thanh dugc
Trung tam tiéu sur quoc té bau chon la “Nguai phu nir
cua thién nién ky"'2. V6i vai tro cua minh trong bg may
nha nudc Viét Nam va ciing la nguoi co tiéng noi trén
nghi truong, Tién si luat Ngo Ba Thanh da duaraly Ié
phan ddi Dao luat Nhan quyén dugc My vién dan dé
gan két vao Hiép dinh Thuong mai Viét My'. Ba da
chi rd Thugng nghi vién My chi tam géc lai Dao luat
Nhan quyén chi chua thuc su bac bo dao luat nay
doi vai Viet Nam. Day la mot hanh vi thiéu minh bach
va vi pham trang trgn Hién chuong Lién hop qudc
vi theo Hién chuong nay, bat ctr qudc gia nao ciing
khong dugc phép can thiép vao cong viéc noi bo cla
nude khac. Hanh dong khong ro rang nay cua My da
bi luat s Ngo Ba Thanh chi ro. La mot luat su da tirng
dugc dao tao o My, hiéu ro vé luat phap M{, ba Ngo
B4 Thanh khang dinh Dao luat Nhan quyén & Viét Nam
cta My khong cé gid tri phap Iy'“. Nguai phu nir khong
biét sg hai diéu gi, ba luon diing cam trinh bay y kién
cua minh mot cach mach lac, chat ché va ro rang nhat
dé bao vé quyén lgi cho dat nudce du ding trude bat
ky thé lyc [én manh nao.

3. Loi két

Cuoc doi cua mot nir luat su tai ba, dirc do trai qua
bao nhiéu thang trdm, song gio va vinh quang cudi
cling ciling khép lai ¢ tudi 73 vao ngay 3/2/2004 trong
su tiéc thuong vo han cua toan thé nhan dan ta va ca
gidi tri thirc trén toan thé gigi. Nhirng cong hién cua
luat su Ngo Ba Thanh da duoc lich sir Viet Nam va ca
thé gigi ghi nhan. Ba |a nguoi da tirng dau tranh cho
phong trao tién bo cua phu nir trén thé gidi, dong gop
I6n vao cong cudc thong nhat nuée nha, xay dung va
bao vé T6 qudc. “Ngudi phu nir huyén thoai” ay sé mai
la tam guong sang vé su no luc, y chi, kién cuong, bat
khuat cho céc thé hé con chdu mai sau.
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Legalese Corner

GLOBAL GOVERNANCE AND INTERNATIONAL MIGRATION:
A CASE STUDY OF TRAFFICKING OF HUMAN BEINGS

QUAN TRI TOAN CAU VA DI CU’'QUOC TE: TINH HUONG NGHIEN CUU VE
NAN BUON BAN NGUO!

Tom Obokata™

Dich bai: Nguyen Trang Anh (K18502C),

V6 Gidn Qué Phuong (K195021C) & Pham Thuy Béo Long (K195022C),

Abstract: The purpose of this article is to ex-
plore the concept of “ global governance” and the
way it applies to the management of international
migration by using trafficking of human beings as a
case study. Globalization has altered the scene of
world politics. A traditional State-centric view of the
world order has been overshadowed by the increas-
ing importance of other actors, including the United
Nations, multinational corporations and non-govern-
mental organizations. Globalization has also altered
the dynamics of rule making and their enforcement
within the international system, in that not only
States but also these non-State actors exercise
enormous influence. The concept of global gover-
nance acknowledges this as it aims to include all the
pertinent actors involved. To illustrate this further,
the author will use trafficking of human beings as a
case study. Two key principles of global governance
are participation and accountability. This article will
analyse how these principles are reflected and im-
plemented in the regime dealing with the prevention
and suppression of trafficking of human beings.

I. INTRODUCTION

Trafficking of human beings internationally is a
form of forced migration that is increasingly facilitat-
ed by organized criminal groups. Every single State
is affected by it in one way or another as a source,
transit or destination country. It is estimated that
between 100,000 and 800,000 people are trafficked
into the territories of the European Union Member
States alone. While slavery and the slave trade have

Sinh vién Truong Dai hoc Kinh té - Luat, PHQG Tp.HCM

Dan nhap: Muc dich cua bai viét |a kham pha khai
niém “quan tri toan cau” cing nhu cach no dugc
ap dung trong quan ly di cu qudc té thong qua viéc
phan tich mot tinh hudng nghién ctru 1a nan budn
ban ngudi. Toan cau hoa da thay doi boi canh chinh
tri thé gidi. Quan diém truyén thong cho rang trat tu
thé gigi tap trung vao Nha nudc da bi lu mo bai tam
quan trong ngay cang tang cua cac chu thé khac,
nhu Lién Hop Qudc, cac tap doan da qudc gia va
cac t0 chic phi chinh phu. Toan cau hoa ciing da
thay dai dong luc cua viéc xay dung va thuc thi cac
quy tac trong hé thdng quoc té, boi trong hé thong
nay, khong chi cac qudc gia ma ca cac chu thé phi
Nha nudc nay ciing cé anh hudng to I6n. Khai niém-
quan tri toan cau thira nhan diéu nay bai né hudng
dén viéc bao ham tat ca cac tac nhan thich hop co
lién quan. D& minh hoa diéu nay r6 hon, tac gia sé
phan tich buon ban ngudi nhu mot tinh hudng ng-
hién clru. Hai nguyén tac chinh cta quan tri toan
cau la phai co6 su tham gia va phai co trach nhiém
giai trinh. Bai viét sé phan tich cach trién khai va
thuc hién hai nguyén tac trén trong viéc ngan chan
va dan ap nan buon ban nguoi.

. MG DAU

Nan buon ngudi quoc té la mot hinh thire di cu
ép budc va dugc thic day ngay cang nhiéu bai cac
nhom tgi pham c6 to chirc. Moi mot qudc gia, hodc
la noi bat dau, noi trung chuyén hay la mgt diém
dén déu chiu anh hrang bai nan budn nquai theo
cach nay hay cach khac. Uéc tinh c6 tir 100,000 dén
800,000 nguoi bi buon ban trai phép dén cac nudc
thanh vién thudc Lién minh chau Au. Trong khi ché

* Source: Tom Okotaka, 'Global govermance and international migration: A case study of trafficking of human beings' <https://bit.ly/3dj6Nzh>
** A Japanese scholar, Professor of International Law and Human Rights in Keele University
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existed for a long time in history, trafficking of human
beings in modern times has been facilitated by global-
ization, which has made it easier for criminals to trans-
fer people and criminal proceeds. The international
community subsequently realized that a concerted ef-
fort was necessary, and this resulted in, among others,
the adoption of the United Nations Convention against
Transnational Organized Crime (Organized Crime Con-
vention) and its Protocol to Prevent, Suppress and
Punish Trafficking in Persons (Trafficking Protocol)
in 2000. While these instruments oblige States to
prevent and suppress trafficking of human beings, it
has become evident that they require assistance from
non-State actors, such as international organizations,
multinational corporations (MNCs) and members of
civil society, such as non-governmental organizations

(NGOs), to promote an effective response. However,
aside from recognized international organizations,

such as the United Nations, the status and the role of
non-State actors in anti-trafficking work under the in-
ternational legal system remain unclear.

The purpose of this article is to move beyond the
realm of international law and legal systems to analyse
the role to be played by both State and non-State ac-
tors in addressing trafficking of human beings. To be
specific, a concept of “global governance” and its key
principles will be utilized to illustrate how all relevant
actors work together to address issues of international
importance such as the trafficking of human beings.
The article starts with an analysis of the key ideas be-
hind global governance and of its key principles (such
as participation and accountability). It then continues
with an application of the concept to governance over
trafficking of human beings. Finally, the article will ex-
plore the extent to which relevant branches of interna-
tional law can facilitate governance over trafficking.
The main conclusion reached is that the concept of
global governance is useful in understanding how traf-
ficking of human beings is addressed at national, re-
gional and international levels, as it recognizes the im-
portance of non-State actors and non-legal measures
to prevent and suppress the practice. Furthermore,
among the key branches of international law pertinent
to the practice (transnational criminal law, internation-
al criminal law and international human rights law), it is
submitted that international human rights law has the
potential to promote not only global governance over
trafficking, but also a holistic approach to the practice
as it pays attention to wider issues such as its causes
and consequences.
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do no |é va viéc buon ban no |é da xuat hién tir lau
trong lich str, nan budn nqudi trong thoi hién dai
da dugc thic day boi qua trinh toan cau hda, tao
diéu kién dé viéc no luc cing nhau la cén thiét, diéu
nay da dan dén viéc ban hanh Cong udc Lién Hiép
Qudc nham ngan chan Toi pham c6 to chirc xuyén
quoc gia (Cong ude vé Chang toi pham co to chirc)
trong d6 bao gém ca Nghi dinh thu vé Ngan chan,
Kim ham va Trirng phat Nan budn ngu®i (Nghi dinh
thu vé Nan buon ban ngudi) vao nam 2000. Méc du
nhirng bién phdp nay rang bugc cac qudc gia phai
ngan chan va kim ham nan buén nguai, nhung cé
thé thay rang dé thic day hiéu qua, cdc bién phép
trén ciing can t6i su ho trg ctia nhirng chu thé phi
chinh phu, vi du nhu cédc t6 chirc quoc té, cac tap
doan da quoc gia (MNCs) va cac thanh vién clia xa
hoi dan sy nhu cdc to chic phi chinh phu (NGOs).
Tuy nhién, bén canh nhirng t6 chirc quac té dugc
cong nhan, dién hinh |a Lién Hiép Quadc, vi tri va
vai tro cua nhirng chu thé phi chinh phu trong viéc
chong lai nan buén nguoi theo hé thong phap luat
quoc té van con chua ro rang.

Muc dich cta bai viét la vuot ra khoi pham vi cua
phap luat quoc té va cac hé thong phap luat dé phan
tich vai tro cua ca chu thé Nha nude 1an cha thé phi
Nha nudc trong viéc giai quyét nan buon nguoi. Cu
thé, bai viét sé sir dung khai niém “quan tri toan
cau” va cac nguyén tac chinh cta né dé minh hoa
cho cdch ma tat ca chu thé co lién quan cling chung
tay giai quyét cac van dé quan trong mang tam c@
qudc té chang han nhu nan budn nguoi. Bat d4u bai
viét sé la mot phan tich vé cdc quan niém cot [0i
dang sau khai niém quan tri toan cau va cac nguyén
tac ca ban clia nd (chang han nhur nguyén tac tham
gia va trach nhiém giai trinh). Sau do, bai viét sé
phan tich sy ap dung khai niém nay vao viéc quan
tri nan buon nguoi. Cudi cung, bai viét sé tim hiéu
xem cac nganh luat lién quan trong luat phap quoc
té co thé tao diéu kién thuan lgi cho viéc quan tri
nan budn ngudi dén mic do nao. Két luan chinh dat
dugc cho thay khai niém quan tri toan cau rat hiru
ich trong viéc tim hiéu céach thirc nan buén nguai
dugc to chirc o cap qudc gia, khu vuc va quoc té, tir
d6 nhan ra tam quan trong cua cac chu thé phi Nha
nudc va cac bién phap phi phap ly dé ngan chan va
x0a bo thyc tien nay. Hon nira, trong s6 cédc nganh
ludt chu chot cua luat phap quoc té phu hgp vai
thuc tién (vi du nhu luat hinh sy xuyén quéc gia,
Luat Hinh sy quoc té va Luat Nhan quyén quac té),
Luat Nhan quyén quac té dugc danh gia la co tiém
nang thic day khong chi sur quan tri toan cau doi
vGi nan budn ngudi ma con ca su tiép can thuc tién
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2. ACONCEPT OF GLOBAL GOVERNANCE

Global governance is a concept that attempts
to explain how world affairs should be governed
in the era of globalization. A wide variety of
views exist on this question, and it is extremely
difficult to come to a consensus on its precise
meaning. Nevertheless, it is still possible to
identify some of the key characteristics. A start-
ing point perhaps is to understand the idea of
“governance”. Keohane defines governance as
“the making and implementation of rules and
the exercise of power within a given domain
of activity”. Rosenau, in a similar vein, notes
that governance consists of “rule systems, of
steering mechanisms through which authori-
ty is exercised in order to enable systems to
preserve their coherence and move towards
desired goals”. Simply put, then, “governance”
refers to the processes of decision making and
implementation of various decisions. The es-
sential element of governance is the exercise
of authority. To have authority generally means
“to be recognized as having the right to govern”,
and this is affirmed by compliance on the part
of the governed.

Among others, the key principles of good
governance are participation and accountabil-
ity. The first principle, participation, is closely
linked to one’s right to present one’s views and
be heard in decision making. The right to par-
ticipate applies to those who formally make de-
cisions and implement them. At the domestic
level, the key actors in this regard are the legis-
lative and executive branches of government. It
is also interpreted to include those who are af-
fected by those decisions. This is an important
point to recognize, as a good decision cannot be
made without consultation and feedback from
those who are likely to be affected. Furthermore,
it has been argued that the right to participate
should be extended to those who are not affect-
ed directly, and yet have particular expertise or
interest in representing affected individuals and
organizations, such as lobby groups, NGOs and
community-based organizations. In any area of
decision-making in the contemporary world, it
goes without saying that these actors exercise
enormous influence.

mat cach toan dién vi né chi trong dén cdc van dé sau xa
hon nhu nguyén nhan va hau qua cta van nan nay.

2. KHAI NIEM QUAN TRI TOAN CAU

Quan tri toan cau la mat khai niém dugc dua ra nham
giai thich cho viéc cac van dé thé gidgi nén dugc diéu hanh
nhu thé nao trong thoi dai toan cau hoa. Co hang loat cac
quan diém khac nhau vé cau hoi nay va rat kho dé di dén
mot quan diém thong nhat vé y nghia chinh xac cua né.
Tuy nhién, ching ta van co thé xac dinh dugc mot so déc
diém chinh. Dau tién, co |1é can phai hiéu thé nao |a khai
niém "guan tri". Keohane dinh nghia quan tri la “viéc xay
dung va thuc hién cdc quy tac va viéc thuc thi quyén luc
trong mot pham vi hoat dong nhat dinh”. Rosenau ciing
¢ suy luan tuong tu khi cho rang quan tri bao gom “céc
hé thong quy tac va cac co ché chi dao ma thong qua
do tham quyén dugc thuc thi nham muc dich cho phép
cac hé thong duy tri sy gan két vdi nhau va tién téi céc
muc tiéu mong mudn®. Noi mot cach don gian, quan tri
dé cap dén cac quy trinh ra quyét dinh va thuc hién céc
quyét dinh khac nhau. Yéu o thiét yéu cua quan tri la viéc
thue thi quyén lyc. Co tham quyén, néi chung, cé nghia
la “dugc cong nhan la ¢ quyeén cai tri”, va diéu nay dugc
khang dinh bang su tuan thu cua giai cap bi tri.

Trong sb cac nguyén tac khac nhau dé quan tri tot, co
hai nguyén tac co ban la (i) phai c6 su tham gia va (ii)
trach nhiém giai trinh. Nguyén tac thir nhat, sy tham gia,
co lién két chat ché dai voi quyén bay to quan diém va
quyén dugc lang nghe cua mgt cd nhan trong qua trinh
dua ra quyét dinh. Quyén tham gia dugc ap dung doi voi
nhitng chd thé chinh thirc dua ra quyét dinh va trién khai
thuc hién nhirng quyét dinh d6. O pham vi trong nuéc, chi
thé cha chot thure hién quyén nay la nhirng nha lap phéap
va nhitng nhanh hanh phap cta chinh phu. Ngoai ra, co
thé hiéu rang ca nhirng nguoi chiu anh huong bai nhitng
quyét dinh nay cling dugc bao gom trong pham vi ap dung
quyén tham gia. Day la mot diém quan trong can phai nhin
nhan, bai vi mot quyét dinh tot khong thé dugc dua ra néu
thi€u di qua trinh tham khao y kién va phan héi tir nhirng
ngudi co thé sé chiu anh hudng tir quyét dinh d6. Hon thé,
tham chi da cé nhirng lap luan cho rang quyén tham gia
cling nén dugc mo rong dén nhirng nguai khong chiu anh
huong truc tiép, nhitng ngudi cé chuyén mon hodc lgi ich
cu thé trong viéc dai dién cho cac ca nhan va td chirc, vi
du nhu nhirng nhém vén dong hanh lang, nhirng 1@ chirc
phi chinh pht va nhirng té chirc hoat dong trén co so cong
dong. Co thé thay rang, trong thé gidi hién nay, & bat ky
linh vure nao can dua ra quyét dinh, ro rang nhirng nhan t6
nay déu co tam anh hudng dang ke.
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The second principle of good governance is
accountability. Simply put, this principle requires
that decision makers communicate the nature and
the extent of decisions and their implementation
to stakeholders. This means, among others, that
there has to be a system or procedure in place
to promote transparency and flow of information.
Kingsbury, Krisch and Stewart rightly observe that
transparency and access to information are im-
portant foundations for the effective exercise of
participation. Furthermore, in order to promote the
smooth functioning of governance, it is essential to
establish the means through which actors are held
accountable for non-compliance. In this sense, to
be accountable means “to answer for one’s action
or inaction”, and “to be exposed to potential sanc-

tions”. Finally, there should also be a system where
those affected by the decisions can seek remedies
in case of breach of relevant rules and decisions.
All of these are mainly facilitated by the judiciary at
the domestic level, but it is by no means the only
medium as will be shown below.

Having explored these key principles of gover-
nance, it is now useful to explore the extent to which
these principles are observed and implemented at
a global level. The first principle of participation in-
deed is a key ingredient in global governance. To
begin, global governance is not based on the tradi-
tional or Westphalian State-centric conception of
world order. Although States remain the key actors,
participation by a wide variety of actors such as
international organizations, NGOs, citizens’ move-
ments, MNCs, financial institutions and others is
regarded as equally important under global gover-
nance. This was made clear by the United Nations
Commission on Global Governance in its report
Our Global Neighborhood, which stated that global

governance is “the sum of the many ways individu-
als and institutions, public or private, manage their

common affairs”. This recognition of participation
by other actors reflects the cosmopolitan ideal of
global governance.

Participation of multiple actors in global gover-
nance means that there are multiple decision-mak-
ing processes not only at the national level, but also
at regional and international levels. Global gover-
nance therefore represents “a broad, dynamic, com-
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Nguyén tac thr hai dé quan tri tot chinh |a trach
nhiém giai trinh. N6i mot cach don gian, nguyén tac nay
yéu cau nhirng ngui ra quyét dinh truyén dat ding ban
chat va mirc do cua cac quyét dinh cling nhu phuong
thire thuc hién chiing dé céc bén lién quan nam ro. Diéu
nay dong nghia véi viéc phai cé mot hé thong hodac mot
tha tuc dé thic day tinh minh bach va nguon thong tin.
Kingsbury, Krisch va Stewart da nhin nhan mot céach
ding dan rang su minh bach va viéc tiép can thong tin
la nhirng nén tang quan trong dé thuc hién hiéu qua
quyén tham gia cta cac bén. Hon nira, nham thic day
su van hanh tron tru ctua qua trinh quan tri, viéc thiét
lap céc phuong thirc ma thong qua ching céc chu thé
phai chiu trach nhiém khi khong tuan thu theo la diéu
can thiét. Theo nghia nay, c6 kha nang chiu trach nhiém
co nghia la “giai trinh cho su hanh dong hodc khong
hanh dong cuia mot chu thé”, va “kha nang ganh chiu
cac lénh trirng phat co thé dua ra”. Cudi cung, ciing
can c6 mot hé thong dé nhirng ngudi chiu anh huong
boi cac quyét dinh co thé tim ra bién phap khac phuc
trong truong hop ho vi pham céc quy tac va cédc quyét
dinh lién quan. Tat ca nhirng yéu cau cla nguyén tac
trén dugc tao diéu kién chi yéu bdi nén tu phap cap
qudc gia, nhung diéu dé khong co nghia nén tu phap
la phuong tién duy nhat. Phan ti€p theo cua bai viét sé
lam ro diéu nay.

Sau khi da tim hiéu vé nhirng nguyén ly quan tri co
ban, sé rat hiru ich néu tim hiéu thém vé mirc d6 ma cac
nguyén ly nay dugc tuan tha va dugc trién khai thuc
hién ¢ cap do toan cau. Nguyén ly dau tién - nguyén
ly vé sy tham gia - that su la mot thanh phan quan
trong cua quan tri toan cau. Quan tri toan cau khong
hinh thanh dua trén quan niém truyén thong hay quan
niém vé cha quyén cua Trinidad rang trat tu thé gigi tap
trung vao Nha nude. Mac du céc quoc gia van la cha
thé chinh, nhung su tham gia cta nhiéu cha thé khac
nhau nhu céc td chirc qudc té, to chirc phi chinh ph,
cac phong trao cong dan, cac cong ty da qudc gia, t0
chire tai chinh va céc to chirc khac dugc coi la quan
trong nhu nhau dudi su quan tri toan cau. Diéu nay da
duoc l]y ban Quan tri Toan cau cta Lién Hogp Quoc néu
ro trong bao cao “Our Global Neighborhood”, trong do
tuyén bo rang quan tri toan cdu la “tap hgp cuta nhiéu
cach ma cac cé nhan va to chirc, dii cong cdng hay tu
nhan, quan ly cdc van dé chung cta ho". Su cong nhan
nay da phan anh ly twong qudc té vé quan tri toan cau.

Su tham gia cta nhiéu cha thé trong viéc quan tri
toan cau dong nghia vdi viéc c6 nhiéu qua trinh dua
ra quyét dinh khong don thuan chi con ¢ quy mo quoc
gia ma tham chi da mo rong ra téi quy moé khu vuc va
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plex process of interactive decision-making that is
constantly evolving and responding to changing
circumstances”. As a result, unlike domestic gover-
nance, there is no central authority which governs
for all, and global governance is characterized by
“reconfiguration or relocation of authority between
different layers or infrastructures of governance:
the suprastate (United Nations), the regional (Eu-
ropean Union, Organization of American States,
African Union), the transnational (civil society and
business network), and the substate (community
associations and local governments). In between
these layers, there are national governments. The
key advantage of global governance, then, is its
flexibility in decision making as it can adapt to the
changing environment. Global governance is not to

be confused with the idea of “global government”
as it does not necessarily advocate a creation of
“a global central public body” which legislates for
the international community as a whole, although
some commentators do support such a develop-
ment. The key distinction is that governance in-
volves an activity, whereas the government is the
structure of, or actors in, governance.

As there is no central authority, decision mak-
ing is much less centralized in global governance.
At the domestic level, the authority is exercised
in a relatively organized manner in that there are
unitary and hierarchical structures of decision
making and implementation. In general terms, it is
the legislature which makes laws, and the execu-
tive branch which enforces them. In addition, the
judiciary interprets the decisions made by these
two branches and establishes accountability for
non-compliance. At the global level, however, reg-
ulatory and administrative systems are much more
disorganized with “decision making, participatory
procedures and review often taking place in differ-
ent sites at the same time and with no formal con-
nection among them’. Rosenau summarizes the
nature of global governance as “an extensive dis-
aggregation of authority”. This is so because au-
thority is not equally distributed among all actors,
and is therefore fragmented in global governance.
It may then follow that the structure of global gov-
ernance is not necessarily hierarchical. Keohane
and Nye state in this regard that “any emerging pat-
tern of governance will have to be networked rather
than hierarchical”. Rosenau in a similar vein notes
that the balance has been shifted from hierarchical
to network forms of organizations, and therefore

qudc té. Do d6 ma viéc quan tri toan cau biéu hién “mot
qua trinh rong lén, nang dong, phirc tap nham dua ra
nhirng quyét dinh c6 su tuong tac, dong thai qua trinh
nay lién tuc thay doi cho pht hgp va phan (rng lai nhirng
tinh hudng ludn bién dong”. Két qua la, khac vai quan
tri qudc gia, khong c6 mot nha cam quyén nao coé thé
quan tri dugc tat ca, va quan tri toan cau dugc mo ta
la “qua trinh tai dinh hinh va téi dinh cu cua nha cam
quyén gitra nhiéu Iép va hé thang co so khac nhau cua
viéc quan tri: chinh quyén lién bang (M§), chinh quyén
khu vure (Lién minh Au, T8 chirc cdc qudc gia My, Lién
minh Phi), va chinh quyén cap dudi (cac hiép hoi cong
dong va cdc chinh quyén dia phuong). Giira nhitng I6p
quan tri nay con coé chinh quyén trung vong. Vay nén,
lgi ich chu yéu cua viéc quan tri toan cau la tinh linh
hoat khi dua ra quyét dinh do né c6 thé thich ing véi
moi truong bién dong. Quan tri toan cau khong nén bi
nham lan vai y trong “chinh pha toan cau” bai vi quan
tri toan cau khong nhat thiét phai lap ra “mot bo may
chinh quyén trung vong cho toan thé gidi” dé lap phéap
cho cac nudc trén thé gigi nhu mot chinh thé, mac du
c6 mot s6 nha phé binh (ng hé y tudng nay. Su khac
biét quan trong nhat chinh la viéc quan tri lién quan
dén hoat dong, trong khi chinh phu lai la cdu tric hoéc
nhirng chu thé cua qua trinh quan tri.

Khi khong c6 co quan trung uong, viéc ra quyét dinh
trong viéc quan tri toan cau it tap trung hon. 0 cap do
trong nudc, chinh quyén dugc thuc thi mot cach tuong
doi co to chirc boi cac cau tric don nhat va phan cap
cua viéc ban hanh va thuec thi quyét dinh. N6i mot cach
tong quat, chinh co quan lap phép tao ra luat phap va
co quan hanh phap thuc thi ching. Them vao do, co
quan tu phap dién giai cac quyét dinh cta hai co quan
nay va thiét lap trach nhiém cho viéc khong tuan thu.
Tuy nhién, & cap do toan cau, hé thong quan ly va hanh
chinh tr¢ nén thiéu to chirc hon véi “hoat dong ra quyét
dinh, cac thu tuc trung cau dan y va danh gia thuong
dien ra ¢ céc dia diém khac nhau trong cing mot thai
diém ma khong cé moi lién hé chinh thirc nao gilra
ching”. Rosenau tom tat ban chat cua quan tri toan
cau la “su phan ba rong rai cta chinh quyén”. Nguyén
nhan la vi quyén luc khong duge phan bo déng déu
gilra tat ca cac chu thé, tir d6 bi phan tan trong quan
tri toan cau. Tir d6 c6 thé dan tdi cau triic quan tri toan
cau khong nhat thiét phai phan cap. Keohane va Nye
tuyén bd lién quan dén van dé nay rang “bat ky mo hinh
quan tri cap thiét nao ciing sé phai dugc lién két thay vi
phan cap”. Rosenau ciing co luu y tuong tu rang su can
bang da dugc chuyén tir cdc hinh thirc t6 chirc phan
cap sang cac hinh thirc t0 chirc lién két, va do do su
phan quyén chuyén tir chiéu doc sang chiéu ngang. Vi
thé, chia khoa cho su thanh cong cta quan tri toan cau
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from vertical to horizontal flows of authority. There-
fore, the key to the success of global governance is
cooperation among these actors, rather than a power
struggle. A major drawback of facilitating a horizon-
tal relationship, however, is that it is not clear who
is in a position to make and enforce the rules. All of
these issues pose a particular difficulty in seeking
uniformity in global governance.

Unlike domestic governance, the existence of dif-
ferent levels of decision making in global governance
means that there are multiple levels for addressing
accountability. In other words, accountability takes
place not only at the inter-national level but also at
regional and national levels, depending on the nature
of the actors and issues. For instance, states are the
key subjects under international law and, therefore,
the best place for accountability might be at the
international level before the International Court of
Justice and the United Nations Security Council, for
example. International organizations are also recog-
nized as subjects of international law. In addition, as
these organizations are frequently not subjected to
the domestic jurisdiction of national courts and tri-
bunals due to immunity, an international forum may
also be appropriate. Moreover, given the nature and
extent of their activities, MNCs may also be held ac-
countable at the international level. Although they
are not strictly recognized as subjects under interna-
tional law, there are ways to address their behaviour.
It is worth noting in this regard that the International
Chamber of Commerce has the International Court of
Arbitration which resolves international commercial
or business disputes.

Nevertheless, nothing in the concept of global
governance prevents the issue of accountability from
being addressed at levels other than the internation-
al. Indeed, accountability may be better addressed at
the regional and national levels based on the princi-
ple of subsidiarity. Simply put, this principle provides
that a matter should be dealt with as closely as pos-
sible by those affected by it, and others should step
in only when this is not possible. There are two key
reasons in support of this principle for global gov-
ernance. First, not all actors can participate in the
decision making at the international level, as many of
them are not officially recognized as subjects under
international law and its associated legal system.
Second, for those affected by particular decisions,
their remoteness from the international level might
make it difficult to feel a sense of justice being done.
A member of the general public, for instance, might
feel that justice is done when the issue of account-
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|a sur hop tac gira cdc chu thé, chi khong phai la mot
cudc dau tranh quyén luc. Tuy nhién, mét nhuge diém
|6n cua viéc tao diéu kién cho mai lién hé theo chiéu
ngang chinh |a khong ro ai la nguoi co thé dua ra céc
quy tac va thue thi ching. Tat ca nhitng van dé nay
dat ra mot kho khan dac biét trong viéc tim kiém su
dong nhat trong quan tri toan cau.

Khac vadi quan tri trong nudc, su ton tai cia cac cap
ra quyét dinh khac nhau trong quan tri toan cau dong
nghia véi viéc sé cé nhiéu cap dé giai quyét trach
nhiém. Noi cach khac, trach nhiém giai trinh dién ra
khong chi o cap quoc té ma con dién ra ¢ cap khu
vuc va cap qudc gia, tly thudc vao ban chat cua céc
chu thé va cac van dé. Vi du, cac qudc gia la chu thé
chinh theo luat qudc té va vi vay, noi tot nhat dé thuc
hién trach nhiém giai trinh sé & cap quéc té, chang
han nhu ¢ Toa an Cong ly Qudc té va Hoi dong Bao
an Lién Hop Quoc. Khong chi cac quoc gia, cac to
chirc qudc té cling dugc cong nhan |a chu thé cua luat
qudc té. Thém vao do, vi sir mién trir phap ly, cac to
chirc nay thuong khong thudc quyén han xét xir cua
cdc hgi dong va toa an quac gia, thay vao do, toa an
qudc té sé la noi thich hop dé cac to chirc trén thuc
hién trach nhiém giai trinh. Cac cong ty da quoc gia
ciing co thé phai chiu trach nhiém ¢ cap quoc té do
tinh chat va mirc do cua cac hoat dong cua ho. Mac
du ho khong dugc cong nhan nghiém ngat la chu thé
theo luat qudc &, tuy nhién van c6 nhiéu cach dé giai
quyét hanh vi cta ho. Vé van dé nay, Phong Thuong
mai Qudc té da thanh lap nén Toa an Trong tai Quac
té dé giai quyét cac tranh chap thuong mai hoac kinh
doanh qudc té.

Tuy nhién, khi néi dén quan tri toan cau, khong c6
diéu gi co thé ngan trach nhiém giai trinh khong bi
néu ra ¢ cac quy mo khac véi quy mo qudc té. Thuc
vay, sé tot hon néu trach nhiém giai trinh dugc giai
quyét ¢ quy mo khu vuc va quy mo qudc gia, dya
trén nguyén tac phan quyén. Hiéu mot cach don gian,
nguyén tac nay thé hién rang mot van dé nén dugc xur
ly boi nhitng nguai bi anh hudng boi né nhiéu nhat ¢
thé, va nhirng nguoi khéac chi nén can thiép khi cach
lam nay khong kha thi. C6 hai ly do chu yéu dé clng
c0 cho nguyén tac vé quan tri toan cau nay. Thir nhat,
khong phai chu thé nao ciing co thé tham gia vao qua
trinh dua ra quyét dinh ¢ quy mo6 quéc té, do nhiéu
chu thé trong sd do khong dugc chinh thirc thira nhéan
trong phap luat qudc té ciing nhu trong cac hé thong
phap luat lién két vai no. Thi hai, voi nhirng nguai bi
anh hudong bai cac quyét dinh cu thé, sy cach biét
cua ho so v6i quy mo quoc té co thé khién ho gap kho
khan trong viéc cam nhan dugc thé nao la cong ly
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ability is addressed at the national level, instead of
having to go through an international forum such as
the United Nations Human Rights Council. A good
example of this principle being implemented is Euro-
pean Union Law. Multiple levels of accountability are
also desirable for the reason that one actor at one
level can serve as a check against another actor at
a different level. For instance, domestic institutions
(governmental or non-governmental) can monitor the
activities of international financial institutions oper-
ating at an international plane while organizations,
such as the United Nations, can monitor the imple-
mentation of treaty obligations imposed upon States.
Such reciprocal arrangements are desirable not only
to promote transparency among diverse stakehold-
ers but also to establish dialogue among concerned

actors. Furthermore, such interaction can also help
prevent conflicting rules emerging simultaneously at

different levels as it forces actors to pay attention to
what other actors are doing.

An equally important point to be raised concerns
the types of accountability. Lawyers might put an em-
phasis on legal accountability. This is to bring those
responsible for breach of decisions/rules to account
before national, regional or international courts and
tribunals. In any system of governance, legal ac-
countability is desirable for four reasons. First, com-
petent tribunals can clarify the existing rules and reg-
ulations for all of those concerned so that they can
understand them without difficulty. Second, legal ac-
countability has a deterrent effect on those breach-
ing obligations. Naming, shaming, and even punish-
ing can deter rule-breakers and others from doing
the same in the future. Harlow further notes that the
rule of law, which is central to legal accountability,
ensures due process of law for alleged offenders. Fi-
nally, through legal accountability, those affected by
decisions have a forum to have their voice heard and
seek redress, depending on the types of breaches
suffered.

Nevertheless, legal accountability cannot be the
only form of accountability under global governance
for the reason that some actors may not be held legal-
ly accountable, depending on the types of issues at
hand. Keohane argues in this regard that an analogy
with domestic governance and accountability should
not be made. This suggests that different systems

dugc thuce thi. Vi dy, mot thanh vién cua cong dong
chung c6 thé thay rang cong ly dugc thuc thi khi
trach nhiém giai trinh dugc dugc giai quyét & quy
mo quadc gia, hon la phai di dén mot dien dan quoc
té nhu Hoi dong Nhan quyén Lién Hiép Quoc. Mot
vi du dién hinh cho viéc thuc hién nguyén tac nay la
Hé théng phap luat Lién minh chau Au. Nhiéu cap
dd cua trach nhiém giai trinh dugc ky vong bai mot
chu thé ¢ cap do nay co thé kiém tra nhirng chu thé
o cap do khac. Cu thé, nhirng t0 chirc trong nudc
(chinh pht hodc phi chinh phu) cé thé giam sat céc
hoat dong cua cac to chuc tai chinh qudc té van
hanh tai mot phi co quoc té trong khi nhirng to chirc
nhu Lién Hiép Qudc c6 thé giam sat su thi hanh cua
cac quoc gia doi vai cac nghia vu dugc néu ra trong
hiép wéc. Nhitng thoa thuan doi irng nhu vay dugc
ky vong khong chi thic day tinh minh bach giira céc
bén lién quan ma con thiét lap doi thoai giira nhirng
chu thé c6 lién quan. Hon nira, su turong tac nhu vay
co thé gilp ngdn chan sy xung dot gilra cdc quy tac
cung dugc quy dinh & cac cap do khac nhau vi né
budc chu thé nay phai chi y dén viéc lam cta nhirng
chu thé khéc.

Mot diém quan trong khong kém ca lién quan dén
nguyén tac trach nhiém ciing dugc duara, do la luat
su ¢ thé chad trong vao trach nhiém phap ly. Diéu
nay nham dua nhitng nguoi chiu trach nhiém cho
viéc vi pham cdc quyét dinh/quy tac vao su phan xét
trudc cdc toa an cua quoc gia, khu vuc hodc quoc
té. Trong bat ky hé théng quan tri nao, trach nhiém
phap ly cling dugc xem la thoa dang bai bon ly do.
Dau tién, cac toa an c6 tham quyén co thé lam ro
cac quy tac va quy dinh hién hanh dé tat ca nhiing
nguoi lién quan co thé hieu ma khong gap kho khan.
Thir hai, trach nhiém phap ly ¢ tac dung ran de doi
v@i nhirng ngui vi pham. Viéc néu tén, phé binh va
tham chi trirng phat c6 thé lam nan chi nhirng nguoi
co hanh vi vi pham phap luat va ngan chan nhirng
nguoi khac lam diéu tuong tu trong tuong lai. Har-
low luu y thém rang cdc quy tac cla phap luat cé
trong tam |a trach nhiém phap ly phai dam bao quy
trinh phép ly ding dan cho nhitng ngui pham t6i bi
cao budc. Cudi cung, thong qua trach nhiém phéap
ly, nhitng ngui bi anh hudng bai cdc quyét dinh sé
co mot dien dan dé néu |én tiéng noi cua ho va dugc
bo6i thudng, tuy thudc vao céc loai vi pham.

Tuy nhién, trach nhiém phap ly khong thé |a hinh
thirc trach nhiém duy nhat dat dudi su quan tri toan
cau vi tuy thuoc vao céc van dé khac nhau, mot so
chu thé co6 thé khong phai chiu trach nhiém phéap
ly. Vé van dé nay, Keohane lap luan rang khong nén
danh dong quan tri trong nudc vai trach nhiém giai
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of accountability are available under global gover-
nance. Indeed, there are ways to hold various actors
accountable, which do not necessarily require a le-
gal recourse. They include administrative, political,
and economic accountability. The activities of MNCs
provide ample examples of this. To begin, they are
accountable to shareholders who have the power to
change rules applicable to them. These shareholders
can fire/hire decision makers at the top if they are not
satisfied with the status quo. In addition, many NGOs
have developed standards and certification mecha-
nisms for internationally traded products (such as
“fair trade”). Although these arrangements may not
be legally enforceable, this together with other mea-
sures, such as consumer boycotts, can put enormous
pressure on MNCs to modify their behaviour. Other
good ways to hold actors accountable include pub-
licity and public condemnation of rule-breaching and
restrictions on resource allocation. These measures
sometimes may be more effective than seeking legal
account-ability, which can consume much time as
well as human and financial resources. Furthermore,
non-legal routes are often more informal, and this
might make it easier for actors to come together to
agree on a solution. In conclusion, it may be argued
that global governance offers a flexible way to deal
with issues of global importance in the contemporary
world.

3. GLOBAL GOVERNANCE AND TRAFFICKING OF
HUMAN BEINGS

3.1. Rule-making and participation

Having explored the key elements of global gover-
nance, it is now necessary to see how it can be use-
fully applied to governance over trafficking of human
beings. Williams and Baudin-O'Hayon note that the
rise of transnational organized crime in the contem-
porary world corresponds to the failure of domestic
governance to address it. This is so because the ac-
tivities of traffickers are transnational in nature, and
traditional law enforcement at the domestic level
does not lead to its elimination. They further argue
that transnational organized crime is both a reflec-
tion of, and a contributor to, a new form of geopoli-
tics the main characteristics of which no longer rest
solely upon the power, boundaries and territory of a
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trinh. Diéu nay cho thdy, dudi sy quan tri toan cau,
co rat nhiéu hé thong trach nhiém khac nhau. That
vay, co nhiéu cach dé budc cac cha thé phai chiu
trach nhiém ma khong nhat thiét phai vién dan can
ctr phap ly. Ching bao gom trach nhiém hanh chinh,
trach nhiém chinh tri va trach nhiém kinh té. Hoat
dong cua cac cong ty da qudc gia chinh la nhirng vi
du phong phu nhat cho diéu nay. Trudc tién, ho phai
chiu trach nhiém trudc cac co dong nam quyén thay
ddi cac quy tac ap dung cho hg. Nhirng cé dong nay
c6 thé sa thai / thué nhirng ngui ra quyét dinh & cap
trén néu ho khong hai long véi hién trang cua cong
ty. Ngoai ra, nhiéu t6 chirc phi chinh phi dd nang
cao cac tiéu chuan va co ché chirng nhén cho céc
mat hang trong thvong mai quéc t& (chang han nhu
tiéu chuan thuong mai cong bang “fair trade”). Mac
du cac thoa thuan nay co thé khong co hiéu lyc vé
mat phap ly, nhung khi ching két hgp cuing véi cac
bién phap khac, chang han nhu chinh sach tdy chay
cua nguoi tiéu dung, co thé gay ap luc rat Ién 1én cac
cong ty da qudc gia tlr do diéu chinh hanh vi cua ho.
Mot vai bién phap hiéu qua khac dé budc cac chu
thé phai chiu trach nhiém bao gom cong khai va Ién
an cong khai su vi pham quy tac hay han ché phan
bo nguon luc. Nhitng bién phdp nay doi khi co thé
hiéu qua hon viéc truy ctru trach nhiém phap ly, bai
truy ctru trach nhiém phap ly tiéu ton nhiéu thoi gian
cling nhu nguon nhan luc va tai chinh. Hon nita, céc
bién phap khéng mang tinh phap ly nhu trén thudng
it hgp thirc hon va diéu nay co thé gitp cédc chu thé
dé dang thoa thuan véi nhau dé giai quyét van dé
hon. Tém lai, c6 thé cho rang quan tri toan cau da
m& ra mot hudng giai quyét linh hoat dé doi phé vai
cac van dé quan trong mang tinh toan cau trong thé
gidi hién nay.

3. QUAN TRI TOAN CAU VA VAN NAN BUON BAN
NGUOI

3.1. Lap phap va su tham gia

Sau khi tim ra nhirng yéu t6 quan trong cta quan
tri toan cau, viéc tim ra cach ap dung co6 hiéu qua cac
yéu to d6 vao viéc quan ly nham ngan chan nan budn
ngui lGc nay Ia can thiét. Williams va Baudin-0'Ha-
yon dua ra luu y rang, su gia tang cta toi pham c6
to chirc xuyén qudc gia trong thé gidi hién nay tuong
duong v6i su that bai cta quan ly ¢ quy mé qudc gia
trong viéc tim ra giai phap cho van dé. Diéu nay la
bai hoat dong cua nhitng ke bat céc vé ban chat von
mang tinh xuyén qudc gia, va su thuc thi phap luat
truyén thong ¢ cap do qudc gia khong thé loai bo
hoan toan van nan nay. Tham chi ngu¢i ta con tranh
ludn rang toi pham co td chirc xuyén quoc gia vira la
su phan anh, vira la nhan t6 gop phan cho su hinh

https://tieulun.hopto.org



State but on transnational flows of money, commod-
ities, and people. These are very important points as
it makes us realize that the traditional State-centric
approach to organized crime is not adequate and
that effective action against transnational organized
crime requires governance at the global level involv-
ing multiple actors.

Applying the concept of global governance to
action against trafficking of human beings, the first
point to note is that any decision/rule made in re-
lation to trafficking should achieve three key objec-
tives: (i) prosecution and punishment of traffickers,
(ii) protection of victims, and (iii) prevention of the
causes of trafficking. In any area of criminal justice,
prosecution and punishment with appropriate and
dissuasive penalties are important steps as they can
serve as deterrents. However, these alone will not
lead to the elimination of trafficking. Effective pros-
ecution and punishment requires cooperation from
the victims who can provide valuable testimony.
Therefore, those with responsibility for victims must
provide sufficient protection so that they can recover
from their ordeal which, in turn, may make it easier to
gain their cooperation. The provision of protection is
also important from a human rights perspective as
will be shown below. In addition, supply and demand
dynamics suggest that traffickers continue to trans-
port people to meet the demand for labour in sex and
other industries at destination. Therefore, effective
action needs to address this pull factor as well as
push factors in source States, such as poverty, hu-
manitarian crises such as armed conflicts, and gen-
der discrimination.

These principles on counter-trafficking are found
in various sources. For instance, one of the key in-
struments is the Trafficking Protocol attached to the
Organized Crime Convention. This instrument touch-
es upon the 3Ps: prosecution, protection, and preven-
tion. There are similar instruments adopted at the re-
gional level as well. These treaties, which are specific
to trafficking, are also supplemented by international
human rights law which prohibits slavery and forced
labour, for example. The obligations established
under these inter-national and regional treaties are
translated into domestic laws, and the governmental
authorities are responsible for enforcing them.

thanh mot dang dia chinh tri m&i ma dang dia chinh
tri d6 khong con don thuan chi dua trén quyén luc,
bién qidi va lanh tho quoc gia ma con dua trén dong
chay tién, hang héa, con nguai xuyén qudc gia. Day
la nhirng diém rat quan trong vi ching gitp ching ta
nhan ra rang cdch tiép can truyén thong - xem quac
gia la trung tam doi vai toi pham co to chirc - 1a khong
thoa dang, va dé hanh dong chong lai toi pham xuyén
qudc gia co to chirc dat hiéu qua, ching ta can su
quan ly ¢ quy mo toan cau vdi su tham gia cua da
dang chu thé khac nhau.

Ap dung khai niém quan tri toan cau vao hanh dong
chong budn ngudi, diém dau tién can luu y chinh |3
moi quyét dinh/quy tac dugc dua ra lién quan dén
buon ngudi phai thoa man ba muc tiéu chinh: (i)
truy to va trirng phat nhirng ke budn ngudi, (ii) bao
vé nan nhan, va (iii) ngan chan céc nguyén nhan dan
dén budn ngudi. Trong bat ky linh virc nao cua phap
luat hinh su, su truy t6 va trirng phat bang nhirng
hinh phat thich dang va cd tinh khuyén can la nhirng
budc quan trong vi nhirng buéc nay déng vai tro rdn
de. Tuy nhién, chi nhitng diéu nay sé khong dua dén
viéc x6a bo nan budn ngudi. Truy t0 va trirng phat
hiéu qua doi hoi su hgp tac tir phia cdc nan nhan boi
ho co thé cung cap l6i khai cé gia tri. Do d6, nhirng
nguoi chiu trach nhiém cho nan nhan phai bao vé ho
day da dé nan nhan cé thé phuc hoi, tir dé dé dang
c6 dugc sur hop tac cua ho. Theo nhu trinh bay dudi
day, viéc cung cap su bao vé ciing rat quan trong néu
nhin tir quan diém nhan quyén. Thém vao dd, dong
luc cung va cdu khién nhirng ke budn nguoi tiép tuc
chuyén ngudi dén céc dia diem dé dap ing nhu cau
lao dong tinh duc va lao dong cho cac nganh cong
nghiép khac. Vi thé, dé hanh dong hiéu qua, can phai
giai quyét yéu to chinh nay ciing nhu cac yé’u td thic
day khac tai cac qudc gia khai nguon, chang han su
ngheo dai, su khiing hoang nhan dao nhu xung dot vii
trang, va su phan biét gidi tinh.

C6 thé tim duge nhitng nguyén ly chdng lai nan
budn ban ngudi trong nhiéu nguén khac nhau. Chang
han, mot trong nhirng nguon quan trong 1a Nghi dinh
thu vé Nan budn ban ngudi bd sung cho Cong udc vé
Chong toi pham c6 t6 chirc. Nghi dinh thu nay dap
trng dugc tiéu chi 3Ps da dan g trén, bao gom: truy
t0 (prosecute), bao vé (protect) va phong ngira (pre-
vent). O cap do khu vuc, ciing da cé nhitng ngudn
trong tu duge ap dung. Mac du danh riéng cho nan
buoén lau, nhung nhitng diéu udc nay ciing dugc bo
sung va hoan thién hon bai Luat Nhan quyén quoc té,
vi du nhu bao gom ca cac diéu khoan nghiém cam
ché do no |é va cudng ép lao dong. Céc nghia vu
dugc thiét |ap theo cac hiép udc quoc té va khu vuc
nay déu dugc dich thanh luat trong nude va cac co
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It will be noticed here that most principles and
rules adopted by States are legal in nature and,
therefore, legal accountability will come into play.
In addition to legal instruments, there are other soft
law instruments relevant to counter-trafficking. The
Recommended Principles and Guidelines on Human
Rights and Human Trafficking, adopted by the Unit-
ed Nations High Commissioner for Human Rights,
exemplify well counter-trafficking measures. These
principles and guidelines attempt to promote a hu-
man rights approach to trafficking of human beings
by focusing on the protection of victims. Some NGOs
also have adopted their own principles and guide-
lines on human trafficking. Furthermore, the codes
of conduct promoted by MNCs to uphold relevant la-
bour standards and other non-legal principles should

be regarded as part of the overall principles for pre-
venting and suppressing organized crime and human

trafficking.

In terms of participation in governance over hu-
man trafficking, it is important to acknowledge that
States remain the key actors. At the international
and regional levels, they have the power to conclude
international instruments relating to transnational
organized crime and trafficking such as the Traffick-
ing Protocol. They are also primarily responsible for
facilitating international co-operation and mutual
legal assistance, such as extradition, joint investi-
gations, and intelligence exchange. At the domestic
level, States enact domestic legislation and law en-
forcement agencies implement it. However, it is also
evident that States are not the only actors that en-
gage in the suppression and prevention of organized
crime. International organizations, for example, have
played and continue to play an important role in this
regard. Some organizations such as the United Na-
tions High Commissioner for Human Rights and the
International Organization for Migration (IOM) took
part in the drafting process of the Trafficking Proto-
col by submitting their opinions and recommenda-
tions. The United Nations Office of Drugs and Crime
(UNODC) serves as a secretariat for the Conference
of Parties under the UN Convention against Transna-
tional Organized Crime and its Protocols and, thus, is
in the position to promote wide ratification of these
instruments. The role to be played by these and other
international organizations is also recognized in pro-
tection of victims (Article 6(3)), prevention (Article 9
(3)) and training (Article 10(2)) under the Trafficking
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quan chinh pht c6 trach nhiém thuc thi ching.

Luu y rang hau hét cac nguyén tac va luat |é dugc
ban hanh bai cac qudc gia déu hgp phap vé ban chat,
va vi vay trach nhiém phap ly sé cé hiéu luc. Ngoai
nhirng van kién phap ly thong thudong, con cé nhiéu
van kién phap luat mém thich hop cho viéc chong lai
nan buén ban nguai. Nhitng Nguyén tac va Chi dan
dugc khuyén nghi vé Quyén con nguai va Nan buén
ban nguai duge ban hanh bgi Cao Uy Nhan quyén Lién
Hiép Quaoc la vi du dién hinh cho cac bién phap ngan
chan nan buon ban nguoi. Nhirng nguyén tac va chi
dan nay cd gang thic day quyén con nguoi dén muc
tiéu la ngan chan nan budn ban nguoi bang cach tap
trung vao viéc bao vé cac nan nhan. Mot so to chirc
phi chinh phu ciing dd ban hanh nhirng nquyén tac va
chi dan cua riéng ho doi vai tinh trang nay. Hon nira,
nhirng quy tac ing xur dugc thiic day bai cac tap doan
da quoc gia nham khuyén khich nhirng tiéu chuan vé
lao dong va nhirng nguyén tac khong dugc quy dinh
boi phap luat nén dugc xem nhu mot phan trong toan
bd nguyén tac cta viéc ngan chan va kim ham toi
pham c¢6 t6 chirc va nan buon ban nguoi.

Xét vé su tham gia vao hoat dong quan tri doi vai
nan buon ngudi, diéu quan trong la phai thira nhan
rang cac qudc gia van la chii thé chinh. O cap do quéc
té va khu vuc, céc quoc gia co quyén két luan cac
chirng thu qudc té lien quan dén to6i pham va budn
ban c6 t6 chirc xuyén quoc gia nhu Nghi dinh thu vé
nan budn nguai (Trafficking Protocol). Cac qudc gia
ciing chiu trach nhiém chinh trong viéc tao diéu kién
hop téc qudc té va ho trg phép Iy 1an nhau, chang han
nhu luat dan do, su hop tac diéu tra va trao doi thong
tin mat. O cap do trong nudc, cac quac gia ban hanh
luat phap trong nudc va cac co quan thuc thi phap
luat thuc hién luat phdp nay. Tuy nhién, ciing c6 bang
chirng cho rang cédc quoc gia khong phai la chu thé
duy nhat tham gia vao viéc tran dp va ngan chan t0i
pham c6 t@ chic. Mot vi du la céc t6 chirc quoc té
da va dang tiép tuc dong vai tro quan trong trong van
dé nay. Mgt s6 t0 chirc nhu Cao Uy Lién Hiép Quoc
vé Nhan quyén (United Nations High Commissioner
for Human Rights) va To chirc Di cu Quoc té (I0M)
cing da tham gia vao qua trinh soan thao Nghi dinh
thu vé nan budn nguoi bang cach dé trinh nhitng y
kién va khuyén nghi cta ho. Co quan Phong chong Ma
tdy va Toi pham cua Lién Hiép Qudc (UNODC) déng
vai tro 1a thu ky cho Hai nghi cac bén theo Cong udc
Lién hgp qudc vé chdng t0i pham co td chirc xuyén
qudc gia (UN Convention against Transnational Or-
ganized Crime and its Protocols), do d6, co thé thic
day viéc phé chuan rong rai cac chirng thu nay. Vai
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Protocol, although it does not impose legal obliga-
tions upon them directly.

Other non-State actors are also regarded as im-
portant in the fight against trafficking of human be-
ings. Article 6(3) of the Trafficking Protocol, for in-
stance, obliges States to cooperate with NGOs and
other members of civil society to provide protection
to the victims of trafficking. This is important as
many of them have extensive expertise and experi-
ence in dealing with trafficked victims. From the vic-
tims’ point of view, it is easier for them to approach
NGOs due to a fear of government authorities. The
Protocol also provides that States should coordinate
activities with these actors in the areas of prevention,
education, and training. An example of good practice
is the Poppy Project, a government-funded initiative
in the United Kingdom, which provides shelters and
other assistance to victims of trafficking for sexual
exploitation.

The voluntary codes of conduct adopted by MNCs
are also important in preventing and suppressing
the use of forced, cheap, and child labour which
may amount to trafficking. The Global Compact rep-
resents a good example of this. The main purpose
of this voluntary initiative is bring together govern-
ments, companies, workers, NGOs and the United
Nations to promote ten universal principles in the
areas of human rights, labour, environment, and an-
ti-corruption. The Global Compact is not a regulatory
instrument, as it does not formally police, enforce
or measure the behaviour or actions of companies.
Rather, the Global Compact relies “on public account-
ability, transparency and the enlightened self-interest
of companies, labour and civil society to initiate and
share substantive action in pursuing the principles
upon which the Global Compact is based".

It is also worth noting that the participation by
different actors in counter-trafficking is supplement-
ed by international human rights law. Various human
rights instruments recognize the role to be played by
parents and family, legal guardians or local commu-
nity, media, NGOs and international organizations,

trd cua nhirng to chirc trén va cac to chirc quoc té
khac cling dugc cong nhan trong viéc bao vé cac
nan nhan (Diéu 6(3)), ngan chan (Diéu 9(3)) va huan
luyén dao tao (Diéu 10(2)) theo Nghi dinh thu vé nan
budn ngudi, mac du khong ap dat truc tiép nghia vu
phap ly doi vdi cac to chirc nay.

Cac chu thé phi Nha nudc khac cling nam vai tro
quan trong trong cudc chién chéng lai nan budn ban
nguoi. Vi dy, theo Khoan 3 Diéu 6 cua Nghi dinh thu
vé Nan buon lau, cac qudc gia bat budc phai hop tac
vGi cac to chire phi chinh phu va cac thanh vién khac
trong xa hoi dan su dé bao vé cac nan nhan cta nan
budn nguoi. Diéu nay rat quan trong vi nhiéu nguoi
trong so cdc t0 chirc va cac thanh vién nay coé chuyén
mon sau rong va kinh nghiém trong cac van deé lién
quan t&i nan nhan cta nan buon ngudi. Hon nira, dat
minh tir goc do cta nan nhan, ho thuong cam thay
e dé cac co quan chinh phu nén sé dée dang tiép can
cac to chirc phi chinh pht hon. Nghi dinh thu ciing
khuyén khich cac qudc gia nén phoi hgp hoat dong
vGi cac chu thé trén trong cac linh vuc phong ngira,
gido duc va dao tao. Mot vi du cho viéc ap dung tot
Nghi dinh thu nay phai néi dén Dy an Poppy, mogt
sang kién duoc chinh ph tai trg & Vuong qudc Anh,
du an dugc tao ra nham cung cdp noi trd an va su
ho tro cho cac nan nhan cta nan buén nguoi dé khai
thac tinh duc.

Nhirng quy tac (rng xtr trr nquyén dugce ban hanh
boi cac tap doan da qudc gia ciing co vai tro quan
trong trong viéc ngan chan va kim ham viéc st dung
lao dong cudng birc, lao dong gia ré hay lao dong tre
em - nhitng yéu t6 gop phan thic day nan budn ban
nguoi. Hiép udc Toan cau cho thay mét vi du ro rang
vé van dé nay. Muc dich chinh cta dé xuat tu nguyén
nay la gan két cac chinh phu, cong ty, nguoi lao dong,
cac to chic phi chinh phu va Lién Hiép Qudoc nham
thlic day muai nguyén tac chung vé quyén con ngudi,
lao dong, moi truong va chong tham nhiing. Hiép
wdc Toan cau khong phai 1a mot van kién mang tinh
diéu chinh, vi n6 khong khéng ché, ép budc hay gidi
han hanh vi hodc hanh dong cla céc cong ty. 0 mot
mtrc do nhat dinh, Hiép Udc Toan cdu dua trén “trach
nhiém xa hgi, tinh minh bach va nhan thirc day du vé
quyén lgi cua cac cong ty, luc lugng lao dong va xa
hoi dan su dé dua ra y kién va cung hoat dong theo
nhirng nguyén tac ma Hiép udc Toan cau dura trén”.

Ciing can luu y rang sy tham gia cta cédc chu thé
khac nhau trong viéc chong budn ngudi dugc bo
sung bai Luat Nhan quyén qudc té. Cac chirng thu
nhan quyén khac nhau da nhan ra vai tro ctia cha me
va gia dinh, ngudi giam ho hop phap hoac cong dong,
phuong tién truyén thong, cac to chirc phi chinh phu
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and educational institutions in promotion and pro-
tection of human rights. These actors are particularly
important in implementing prevention so that inno-
cent people are not victimized in the first place. The
regional human rights courts and bodies established
by human rights treaties, such as the European Court
of Human Rights and the Inter-American Court of
Human Rights, and other treaty bodies including the
Human Rights Committee, Committee on the Rights
of the Child and Committee on the Elimination of Dis-
crimination against Women, also monitor the imple-
mentation of States’ obligations, thereby facilitating
transparency and dialogue. Furthermore, the United
Nations Human Rights Council has established or
maintained special procedures for fact-finding and
promotion of dialogues, some of which are directly

relevant to trafficking of human beings. These posts
are taken up by non-governmental independent ex-
perts. It is therefore apparent that multiple actors
take part in the decision making and implementation
of decisions in relation to trafficking of human be-
ings.

3.2. Accountability

The principle of accountability is also relevant in
relation to governance of trafficking of human be-
ings. In terms of legal accountability, it should be
noted that there are mechanisms to hold States ac-
countable at the international level, if they do not ef-
fectively implement their obligations established un-
der international treaties. Under the Organized Crime
Convention and the Trafficking Protocol, for example,
States can settle any dispute through the Internation-
al Court of Justice (ICJ), one of the principal organs
of the United Nations. Such instances may include,
but are not limited to, varied interpretations of key
terms, the extent of obligations imposed upon States,
or non-implementation of core obligations. Even if
this may not work in practice due to political reasons,
regional human rights courts, such as the European
and Inter-American Courts of Human Rights noted
above can hand down legally binding judgments to
force States to modify their behaviour. If trafficking
of human beings can be elevated to the status of an
international crime, then individuals who commit this
offence can be tried before the International Criminal
Court. At the national level, individuals are brought
to justice through criminal justice processes or civil
action against them. Moreover, the liability of legal
persons, corporate and other entities who engage
in organizing crimes is also provided for under the
Organized Crime Convention, and recognized at the

52 | Practice Makes Perfect

va céc to chirc quoc té, va cac to chirc gido duc trong
viéc thic day va bao vé quyén con nguoi. Nhirng chu
thé nay déc biét quan trong trong viéc thuc hién ngan
chan dé nhirng nguoi vo toi khong phai tro thanh nan
nhan ngay tir lic dau. Cac toa an va co quan nhan
quyén tai khu vuc dugc thanh 1ap bai cac hiép uédc
nhan quyén, nhu Toa an Nhan quyén chéau Au (the Eu-
ropean Court of Human Rights) va Toa an Nhan quyén
Lién My (the Inter-American Court of Human Rights),
va cac co quan hiép udc khac bao gom Uy ban Nhén
quyén (the Human Rights Committee), Uy ban Quyén
tré em (Committee on the Rights of the Child) va Uy
ban vé x6a bo phan biét doi x&r doi véi phu nir (Com-
mittee on the Elimination of Discrimination against
Women), ciing gidm sét viéc thuc hién nghia vu cua
cac quac gia, tir do tao diéu kién cho su minh bach va
cac cudc doi thoai dién ra. Hon nira, Hoi dong Nhan
quyén Lién Hop Qudc (United Nations Human Rights
Council) da thiét |ap hodc duy tri cdc trinh tu tha tuc
dac biét dé tim hiéu thuc té va thac ddy cac cudc doi
thoai, trong d6 mot so thu tuc co lién quan truc tiép
dén nan budn ban nguoi. Nhitng bai dang nay dugc
dua Ién badi cac chuyén gia doc lap phi chinh phi. Do
do, ro rang la co nhiéu chu thé tham gia vao viéc ra
quyét dinh va thuc hién cédc quyét dinh lién quan dén
nan budn ban ngudi.

3.2. Trach nhiém giai trinh

Nguyén ly vé trach nhiém giai trinh cling c6 lién
quan dén cong cudc quan ly nan budn ban nguai. Vé
trach nhiém phap ly, can luu y rang néu cac qudc gia
khong thuc hién nghia vu cia minh mot cach hiéu qua
nhu da dugc thiét [ap theo céc diéu udc qudc té thi
hoan toan c6 nhirng co ché dé budc cac qudc gia phai
chiu trach nhiém trudc cap quéc té. Chang han, theo
Cong udc vé Chong toi pham co to chirc va Nghi dinh
thu vé Nan buon ban ngudi, cac quoc gia co thé giai
quyét moi tranh chap thong qua Toa an Cong ly Quéc
té (ICJ), mot trong nhirng co quan chinh cta Lién Hiép
Qudc. Cac tranh chap nay rat da dang, vi du nhu tranh
chap xoay quanh cach hiéu khac nhau doi véi cac diéu
khoan chinh yéu, vé pham vi nghia vu dugc ap dat cho
cac quoc gia hodc vé viéc khong thuc hién nghia vu
cot 16i,... D6 la vé mat ly thuyét. Con trong thuc té,
ngay ca khi viéc giai quyét tranh chap co thé khéng
kha thi vi ly do chinh tri, cac tda an nhan quyén cap
khu vure, nhu Toa an Nhan quyén chau Au va Lién My
dugce nhac tdi ¢ trén hoan toan co quyén dua ra cac
phan quyét mang tinh rang bugc vé mat phép ly dé
budc cac qudc gia stra doi hanh vi cua ho. Néu nan
budn ban ngudi duoc nang lén téi mac bi xem nhu t0i
pham quac té, thi nhitng cd nhan pham ti nay cé thé
bi xét x(r trudc Toa an Hinh sy Quéc té. § cap quac
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national level.

However, a difficulty exists in relation to the le-
gal accountability of international organizations.
They are not parties to the Trafficking Protocol
and other treaties relevant to trafficking, and
therefore cannot be held directly accountable
under them. Also, international organizations
lack locus standi before international tribunals
such as the ICJ. In this regard, Article 34 of the
ICJ Statute provides that only States may appear
before the ICJ, although some recognize the
need to amend this to include international orga-
nizations as parties. Furthermore, international
organizations are frequently not subjected to the
domestic law of States due to jurisdictional im-
munity. This is stipulated, among others, in the
constituent instruments such as Article 106 of
the UN Charter and the Convention on the Priv-
ileges and Immunities of the United Nations
1946. The immunity granted to them has been
controversial as there is ample evidence of per-
sonnel of international organizations taking part
in trafficking and/or sexual exploitation of vic-
tims.

The example of international organizations
demonstrates that other types of accountability
are necessary, and in relation to trafficking, these
are available. One example is political account-
ability. Member States can withhold or reject the
appointment or reappointment of high ranking
officials such as the UN Secretary-General and
the High Commissioner for Human Rights. They
can also limit the scope of power to be exercised
by them. Reinisch notes in this respect that in-
ternational organizations in general are highly
dependent on Member States and therefore po-
litical accountability of their organs can serve as
an effective restraint. Furthermore, NGOs and
other members of civil society can hold interna-
tional organizations accountable by publicizing
violations of human rights, which can put strong
pressure on them to modify their behaviour. On
the administrative front, member States can re-
fuse to pay voluntary contributions to the orga-
nizations, thereby hampering their functioning.
Another measure is the implementation of the
Secretary—General's Bulletin on Special Mea-
sures for Protection from Sexual Exploitation
and Sexual Abuse. Under this, the heads of de-
partments, offices, or missions are responsible

gia, cdc ca nhan nay dugc xét xtr thong qua céc qua trinh
to tung hinh su hodc t6 tung dan su chéng lai ho. Bén
canh céc chu thé trén, trach nhiém cta phap nhan, cua
doanh nghiép va céc thuc thé khac tham gia to chirc t0i
pham ciing dugc quy dinh tai Cong udc vé Chong toi
pham co t6 chirc va dugc cong nhédn ¢ cap qudc gia.

Tuy nhién, van con ton tai khé khan lién quan dén trach
nhiém phap ly cua cac to chirc quac té. Ho khong phai la
nhirng bén tham gia vao Nghi dinh thu vé Nan buon bén
nguoi ciing nhu nhirng hiép udc cé khac lién quan dén
nan buon lau va vi vay, ho khong thé chiu trach nhiém
theo Nghi dinh thu va nhirng hiép udc do. Ngoai ra, cac
t0 chirc qudc té con thiéu vi tri doc lap trude nhirng toa
an quoc té nhu ICJ. Vé van dé nay, Khoan 34, Dao luat
cua ICJ quy dinh rang chi cé cdc Qudc gia méi co thé
trinh dién trude ICJ, dit cho mot s6 quoc gia nhan ra ho
can stra doi quy dinh nay nham bao gom céc to chic
qudc té la cac bén tham gia. Hon nita, céc to chirc qudc
té thuang khong chiu anh hudng bai luat trong nuée cua
cac qudc gia nho vao quyén mien trir phap ly. Trong so
nhirng quy dinh khac, quy dinh nay dugc néu trong cac
van kién thanh phan nhu Khoan 106, Hién chuong Lién
Hiép Qudc va Cong udc vé cac Dac quyén va Quyén mien
trlr cia Lién Hiép Quac (1946). Quyén mién trir duge trao
cho cédc td chirc nay da luon gay tranh cdi vi cé bang
ching day du cho thay nhan sy cua céc tod chic quoc té
co tham gia vao nan buén ban ngui va/hodc lam dung
tinh duc nan nhan.

Vi du vé cac to chirc qudc té minh hoa rang cac loai
trach nhiém khac |a can thiét, va trong madi lién hé vai
nan budn ngudi, cac loai trach nhiém nay co ton tai . Mot
vi du la trach nhiém chinh tri. Cac qudc gia thanh vién
co thé khudc tir hodc tir chdi bo nhiém hodc bo nhiém
lai cdc quan chirc cap cao nhu Tong thu ky Lién Hiép
Quoc va Cao ty Nhan quyén. Cac qudc gia trén ciing c6
thé qgidi han pham vi quyén luc dugc thuc thi bai chinh
ho. Reinisch luru y vé khia canh nay rang cac t6 chirc
quoc té noi chung phu thudc rat nhiéu vao cac quoc gia
thanh vién va do do trach nhiém chinh tri cua cac co
quan thudc cac quoc gia trén co thé déng vai tro la mot
bién phap kiém ché hiru hiéu. Hon nita, céc td chirc phi
chinh pht va cac thanh phan khac cta xa hoi dan chu co
thé budc cac to chirc qudc té phai chiu trach nhiém bang
cach cong khai cdc hanh vi vi pham nhan quyén, diéu nay
co thé gay dp luc manh mé doi véi céc to chirc nay nham
stra doi hanh vi cua ho. Vé méat hanh chinh, cac quéc
gia thanh vién co thé tir choi tra cac khoan dong gop tu
nguyén cho cac 10 chirc, do do can tro viéc van hanh cua
cac to chirc nay. Mot bién phap khac la trién khai Ban
tin Tong thu ky vé cdc Bién phap dac biét dé bao vé khoi
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for creating and maintaining an environment that
prevents sexual exploitation and sexual abuse. A
failure to discharge these duties can be addressed
through the existing managerial performance ap-
praisal mechanisms for the purpose of promotion.
In relation to other non-State actors, it was shown
above that there are non-legal ways to hold them ac-
countable, which include, but are not limited to, pub-
licity, consumer boycotts, and dismissal of person-
nel of corporations who engage in forced or child
labour. In conclusion, the concept of global gover-
nance is relevant to trafficking of human beings as
it allows us to understand the important roles to be
played by many actors to prevent and suppress traf-
ficking of human beings.

4. GLOBAL GOVERNANCE AND INTERNATIONAL
LAW PERTINENT TO TRAFFICKING

There are three main branches of international
law that are applicable to trafficking. They are trans-
national criminal law (TCL), international criminal
law (ICL) and international human rights law (IHRL).
TCL, an emerging branch of international law, pro-
motes “indirect suppression by international law,
through domestic penal law, of criminal activities
that have actual or potential trans-boundary effect”.
Simply put, it obliges States to enact legislation to
prohibit and punish trafficking at the national level.
The Organized Crime Convention and the Trafficking
Protocol are good examples of TCL. ICL, on the con-
trary, gives rise to “individual criminal responsibility
for violation of international law before international
tribunals”. This means that direct control of crime at
the international level before International Criminal
Court becomes possible. The most recent exam-
ple of ICL is the Rome Statute of the International
Criminal Court, and this branch of law is relevant for
trafficking when the practice may be elevated to the
status of delicta juris gentium, or crime of concern
for the international community as a whole. To be
specific, it has been argued elsewhere that traffick-
ing can be regarded as a crime against humanity.
This is so when trafficking is committed as part of
a widespread or systematic attack directed against
any civilian population, in accordance with Article
7 of the Rome Statute. The term “widespread” has
been interpreted to mean the large-scale nature of
an attack against civilians and the number of vic-
tims, and a “systematic” conduct generally refers
to the organized nature of the act of violence. So,
for instance, trafficking of people from China con-
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viéc khai thac tinh duc va lam dung tinh duc (Secre-
tary—General's Bulletin on Special Measures for Pro-
tection from Sexual Exploitation and Sexual Abuse).
Theo do, nguoi dirng dau cac phong ban, van phong
hodc co quan c6 trach nhiém tao lap va duy tri mot
moi trudng ngan chan viéc khai thac tinh duc va lam
dung tinh duc. Viéc khéng thuc hién cac nghia vu nay
co thé dugc giai quyét thong qua cédc co ché danh gia
hiéu suat quan ly hién cé cho muc dich phat trién.
Lién quan dén cac chu thé phi Nha nudce khac, nhu
da chi ra o trén rang co nhirng cach thirc khong thudc
vé luat phap cé kha nang budc cac cha thé nay phai
chiu trach nhiém, bao gém cong khai dai ching, tay
chay san pham tiéu diing va sa thai nhan su cta céc
tap doan tham gia cudng birc lao dong hodc str dung
lao dong tré em. Tom lai, khai niém quan tri toan céau
co lién quan dén nan budn ban ngudi vi nd cho phép
ching ta hiéu dugc vai tro quan trong cua nhiéu chu
thé nham ngan chan va tran ap nan budn nguoi.

4. QUAN TR] TOAN CAU VA QUY DINH CUA LUAT
PHAP QUOC TE VE NAN BUON NGUOI

Co ba bo phan chinh cta luat phap quoc té dugc
ap dung cho nan budn ngui. D4 la Luat Hinh sy xuy-
én quac gia (TCL), Luat Hinh sy quac té (ICL) va Luét
Nhan quyén qudc té (IHRL). Luat Hinh su xuyén quéc
gia (TCL), mot bo phan méi cua luat qudc té, dugc
ban hanh nham thic day “su cudng ché gian tiép cua
phap luat quoc té doi v6i cac hoat dong toi pham
thuc té hoac tiém nang trén pham vi xuyén bién gidi
thong qua luat hinh su trong nuéc”. Noi mot cach don
gian, bo phan nay budc cac qudc gia phai ban hanh
luat phap nham ngdn cam va trirng phat nan buon lau
¢ cdp quoc gia. Cong udc vé Chong toi pham co t6
chtrc va Nghi dinh thu vé Nan buén nguoi la nhirng vi
du dién hinh cua Luat Hinh sy xuyén quoc gia. Ngugc
lai, Luat Hinh sy quoc té (ICL) lai lam phat sinh “trach
nhiém hinh su ca nhan doi vai viéc vi pham luat phap
qudc té trude toa an quoc té”. Diéu nay gilp cho viéc
kiém soat toi pham mot cach truc tiép o cap quoc té
trude Toa an Hinh su Qudc té tro nén kha thi. Vi du
gan day nhat cho Luat Hinh su quadc té la Dao luat
Rome cua Toa an Hinh sy Qudc té dugc ban hanh.
Dao luat nay lién quan dén nan budn lau khi ma trong
thuc tién, van nan nay da dugc nang Ién dén mirc
“delicta juris gentinum” (t0i danh nghiém trong chong
lai luat phap cta cac quoc gia), hay toi pham gay lo
ngai cho cong dong quoc té noi chung. Cu thé, co
nhiéu lap luan khac cho rang buén ban nguai co thé
dugc coi la toi ac chong lai loai ngudi. Lap luan nay
la c6 co sa bai viec buon ban nguoi dugc thuc hién
nhu thé mot phan ctia mat cudc tan cong lan rong
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ducted by a well-known criminal group (or “snake-
head”) might come under this definition, as their
operations extend beyond Asia (large in scale) and
are highly organized. These criteria set the thresh-
old for distinguishing an international crime from
an ordinary crime. Finally, trafficking is widely re-
garded as a gross violation of human rights, and
therefore IHRL is a pertinent branch of internation-
al law as well.

From the point of view of global governance, the
question may be raised which of these branches of
international law is best suited to promote good
governance over trafficking of human beings. It
should be noted that each of these branches con-
tributes to global governance in one way or anoth-
er. TCL, for instance, provides a solid framework
to promote international cooperation and mutual
legal assistance among States to combat trans-
national organized crime. It also obliges them to
cooperate with non-State actors, as noted above.
The key problem, however, is that TCL does not
focus much on the human rights of defendants.
The Trafficking Protocol does not say much on
this subject, and the Organized Crime Convention,
while it contains some provisions in this regard,
falls short of the international standards. This can
have a negative impact upon good governance, as
the maintenance of rule of law and human rights is
an important aspect as noted above. In relation to
ICL, it recognizes the involvement of international
organizations, such as the International Criminal
Court, and provides for the rights of defendants
and for cooperation between the Court and States
and non-State actors. One major problem of ICL,
however, is that not all instances of trafficking can
be regarded as crimes against humanity as they
may not cross the high threshold set for this crime
as noted above. Therefore, ICL has limited appli-
cability. Furthermore, ICL as represented by the
Rome State does not promote active inter-State
cooperation.

This leaves IHRL. A major advantage of this
branch of law is that trafficking can be regarded
not only as a crime but also as a serious and gross
violation of human rights. This puts the victims
at the centre of any counter-trafficking activities,
and their protection becomes the priority. Howev-
er, IHRL does not strictly create a legal obligation

hoac c6 hé thong va nham vao bat ky nguai dan nao,
theo Diéu 7 Dao luat Rome. Thuat ngir “lan rong” ¢ day
dugc hiéu la mot cudc tan cong co ban chat quy mo Ién
nham tan cong thuong dan va céc nan nhan, va thuat
nglr “cé hé thong” dugc dung dé noi dén ban chat co
to chirc cua hanh vi bao luc. Viéc buon ban nguaoi tir
Trung Qudc duge thuc hién bai mot nhom toi pham noi
tiéng (hay con dugc goi 1a “dau ran”) c6 thé xem nhu
mot minh hoa cho dinh nghia nay, vi hoat dong cta ho
vugt ra ngoai A (quy mé I6n) va c6 t6 chirc cao. Nhirng
tiéu chi nay dat ra nquéng dé phan biét tgi pham quéc
té vai toi pham thong thuong. Cudi cling, nan budn ban
nguoi dugc coi la mot sy xam pham tho bao tdi nhan
quyén, va do dé Luat Nhan quyén quaoc té (IHRL) la mot
bo phan thich hop cua luat phap quéc té.

Tir quan diém quan tri toan cau, cau hoi dugc dat ra
la bo phan nao cua luat phap quoc té Ia phi hop nhat
dé thic day quan tri toan cau vé van dé buon ban nguoi.
Can cha y rang moi mot bo phan déu cé dong gop vao
quan tri toan cau theo cach nay hay cach khac. Vi du,
TCL cung cap mdt khung phap ly cd dinh dé thic day
hop tac qudc té va ho trg lan nhau vé phap ly giira cac
quoc gia, chong lai tdi pham cd t6 chirc xuyén quoc
gia. Khung phép ly nay ciing budc céc quoc gia phai
hop tac voi nhirng nha hoat dong phi chinh phu, nhu
da dugc néu ¢ trén. Tuy nhién van dé cot 16i lai nam ¢
viéc TCL khong tap trung vao quyén con nqudi cla céc
bi cdo. Nghi dinh thu vé Nan buén ban nguoi khong de
cap nhiéu vé van dé nay, va trong khi Cong udc vé toi
pham co t6 chirc bao gom mot s6 diéu khoan cho van
dé duogc nhac tdi, Cong wdc nay ciing khong dat dugc
nhirng tiéu chudn quoc té. Diéu nay co thé dem lai anh
huong tiéu cuc dén qua trinh quan tri co hiéu qua, vi su
duy tri luat |é va quyén con nguoi la phuong dién quan
trong nhu da dugc néu & trén. Nhac dén ICL, ICL thira
nhén su tham gia cta céac to chirc quoc té nhu Toa an
Hinh sy Quoc té va trao quyén cho céc bi cdo, cho su
hop tac gilra Toa an, cac qudc gia va cac nha hoat dong
phi chinh pha. Tuy nhién, mot van dé chinh cta ICL lai
la khong phai nhirng dan chirng vé nan buén ban nquoi
déu co thé dugc xem nhur |2 t6i 4c chong lai loai nguoi
bai nhirng dan chirng do6 khong vuot qua ranh gidi dugc
dat ra cho loai tdi pham nay nhu da dugc néu trén. Hon
nira, ICL, dugc dai dién boi nude La M3, khong thac day
hop tac gilra cdc quoc gia.

Con lai chinh la nganh luat IHRL. Lgi thé 16n cua IHRL
la nganh luat nay coi nan buén ban ngudi khong chi la
mot t0i ac ma con la mot su vi pham nghiém trong va
tho bao ddi voi nhan quyén. Van nan nay dét céc nan
nhan thanh trung tdm cta bat ky hoat dong chong budn
nguoi nao va viéc bao vé ho tra thanh wu tién hang dau.
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upon non-State actors, such as organized crimi-
nal groups, not to commit trafficking, unlike ICL.
But, it has been widely recognized that States can
be held liable for the acts of non-State actors in
certain circumstances. For instance, an obliga-
tion to investigate, prosecute, and punish private
acts which violate human rights has long been
established, and this reasoning applies to human
trafficking. Furthermore, international coopera-
tion can also be promoted by IHRL. Article 1(3)
of the United Nations Charter provides that one of
the purposes of the United Nations is to “achieve
international cooperation ... in promoting and en-
couraging respect for human rights and for funda-
mental freedoms”. This provision can be taken as
including the obligation to promote international

cooperation in criminal matters as part of the ob-
ligation to investigate, prosecute, and punish con-
duct by non-State actors. Finally, it has provisions
detailing the rights of suspects/defendants, and
the role to be played by non-State actors are ex-
plicitly recognized as noted above. What can be
argued, then, is that IHRL combines the strengths
of TCL and ICL and ameliorates their weaknesses
simultaneously. It, therefore, may be concluded
that IHRL has the strongest potential to facilitate
governance over trafficking at the global level
compared to other branches of international law.

5. CONCLUSION

This article has examined the concept of glob-
al governance and how it may usefully illustrate
the way in which governance over trafficking of
human beings is conducted in practice. A wide
variety of actors at different levels are involved
in the effort to prevent and suppress trafficking
and, therefore, the current counter-trafficking
framework challenges the State-centric notion of
governance. The concept of global governance is
useful because it pays attention not only to States
but also to non-State actors such as NGOs and
MNCs. It also recognizes the importance of var-
ious forms of accountability to facilitate compli-
ance. This has wider ramifications for other key
issues of international migration, such as refugee
protection, resettlement/repatriation and treat-
ment of migrant workers. The current weakness
of international law and its associated legal sys-
tem is that non-State actors, in most cases, do
not have a defined role or position. Therefore, it is
submitted that the time is ripe for all of those con-
cerned to start meaningful discussions on this
subject in line with the reality of the contemporary
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Tuy nhién, IHRL khong hoan toan tao ra nghia vu phap
ly ddi vai cac cha thé phi Nha nude, chang han nhu céc
nhém t6i pham co t6 chirc, khong thuc hién budn ban
nguoi, khong gidng nhu ICL. Tuy nhién, viéc cac qudc
gia co thé phai chiu trach nhiém vé hanh vi cta céc chu
thé phi qudc gia trong mot so trwang hgp nhat dinh da
duge cong nhén rong rai. Vai mot vi du, nghia vu diéu
tra, truy t0 va trirng phat cdc hanh vi tu nhan vi pham
nhan quyén da dugc thiét lap tir lau va diéu nay ciing
duoc ap dung cho nan budon ngudi. Hon nira, hop tac
quoc té ciing c6 thé dugc thic day bai IHRL. Dieu 1(3)
cua Hién chuong Lién Hop Qudc (the United Nations
Charter) quy dinh rang mot trong nhitng muc dich cua
Lién Hop Quoc la “nham dat dugce su hop tac quoc té
.. trong viéc thlc day va khuyén khich ton trong quyén
con ngudi va cac quyén tu do co ban”. Diéu khoan nay
co thé dugc thuc hién, né bao gém nghia vu thic day
hop tac quoc té trong cac van dé hinh sy nhu la mot
phan cta nghia vu diéu tra, truy to va trirng phat hanh vi
cua cac chu thé phi Nha nude. Cudi cung, Hién chuong
co cac diéu khoan quy dinh chi tiét vé quyén cua nghi
pham/bi céo, va vai tro cua cac chu thé phi Nha nudc
dugc cong nhdn mot cach chi tiét nhu da dugc néu ¢
trén. Tiép sau, diéu co thé dugc ly luan chinh la IHRL két
hop dugc céc diem manh cua TCL va ICL va cai thién
dong thoi cac diém yéu cua ca hai nganh luat nay. Vi
thé, co thé két luan rang IHRL co tiém nang manh mé
nhat dé tao diéu kién thuan lgi cho viéc quan tri doi voi
nan budn ngudi o cap do toan cau so vdi cac nganh
khac cua luat phap quéc té.

5. KET LUAN

Bai viét nay da xem xét khai niém "quan tri toan cau”
va minh thi cach ma khai niém nay dugc ap dung trong
viéc quan ly nan mua ban ngudi trén thuc té. Mot loat
cac tac nhan ¢ céc cap do khac nhau déu gop phan
trong no luc ngan chan va dan dp nan budn nguoi va
do do, khuon kho chéng nan buon ban nguai hién nay
thach thirc quan niém rang quyén quan tri tap trung vao
Nha nudc. Khai niém “quan tri toan cau” rat hiru ich vi
n6 danh su chd y khong chi dai vai cac quoc gia ma con
doi vai cac chu thé phi quoc gia nhu to chire phi chinh
phi va cac cong ty da qudc gia. Khai niém nay ciing
nhan ra tam quan trong cua cac hinh thirc trach nhiém
khac nhau dé tao thuan lgi cho viéc tuan thu phap luat.
Diéu nay tao nén sy phan nhanh rong hon céc van dé
chinh khac cta di cu quéc t€, chang han nhu bao vé
nguoi ti nan, tai dinh cu / héi huong va doi xur vai nguoi
lao dong nhap cu. Diém yéu hién tai cua luat phap quoc
té va hé thong phap luat lién quan t6i “quan tri toan cau”
la cac chu thé phi Nha nudc, trong hau hét cac truong
hop, khong c6 vai tro hodc vi tri xac dinh. Do dd, cé y
kién cho rang da dén lic tat ca nhirng ca nhan co lién
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international relations. This is all the more import-
ant because it has become increasingly evident that
that many of these actors wield more powers than
States in areas such as international commerce and
trade.

It was further noted that trafficking comes un-
der three branches of international law. This in it-
self demonstrates that the practice is complex as
it entails a wide variety of issues such as criminal
law and justice, national security and human rights.
This means that a traditional criminal justice re-
sponse, which primarily focuses on prosecution
and punishment of offenders, is not sufficient. What
is necessary is a holistic approach that addresses
wider issues such as the causes and consequences
of the practice. In addition to facilitating global gov-
ernance, it is submitted that IHRL has the potential
in this regard as it assists all of those concerned
to pay close attention to the causes of trafficking
such as poverty and humanitarian crises as well as
consequences including slavery, racial discrimina-
tion, and the restriction on free movements, all of
which are valid human rights issues. When such an
approach is promoted through the concerted effort
of relevant State and non-State actors, then it will
lead to a more effective action against this evil of
the contemporary world.

quan nén bat dau cac cudc thao luan nghiém tic vé ch
dé nay dé bat kip v6i cdc moi quan hé quéc té trong
thuc té hién nay. Day la mot hanh dong can thiét bai
vi 10 rang, nhirng chu thé phi Nha nudc nay ngay cang
nam gilr nhiéu quyén lyc hon so véi cac quoc gia trong
cac linh vuc nhu thuong mai va thuong mai qudc té.

Moi ngudi ciing da luu y nhiéu hon rang nan budn
ban nguai chiu tac dong cua ba bo phan luat phap quoc
té. Ban than van dé nay cho thay thuc tién phirc tap boi
no co lien quan dén nhiéu van dé nhu luat va tu phap
hinh su, an ninh qudc gia va quyén con nguoi. Diéu nay
c6 nghia |a phan (rng cta tu phép hinh sy truyén thdng
von chi chu yéu tap trung vao truy td va xur phat bi cao
la khong hiéu qua. Nhirng gi can thiét cho van dé nay la
mot giai phap toan dién, c6 thé nham dén nhiéu van dé
hon nhu la nguyén nhan va hau qua tir thue tién. Ngoai
viéc tao diéu kién cho quan tri toan cau, da co y kién
cho rang IHRL cd tiém nang trong viéc giai quyét van dé
nay bai nd ho trg tat ca nhitng ai quan tam dén nhirng
nguyén nhan cla nan budn ban ngudi, chang han nhu
doi nghéo va khing hoang nhan dao hay nhitng hé qua
vi du nhu ché do no |, phan biét ching toc, va su han
ché di chuyén tu do, tat ca nhirng diéu d6 la nhitng van
dé co can ctr vé quyén con nguoi. Néu giai phap nay
dugc thac day thong qua no luc phoi hgp clia qudc gia
co lién quan va cta nhirng chu thé phi chinh phu, nhirng
hoat dong cé hiéu qua tot hon sé dugc dua ra nham
chdng lai t0i 4c dang hién hiru trong thé gigi hién nay.
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MINIGAME:

Answer the questions in the image and arrange these pieces of image
below in the following correct order:

The answers are available at page 72



Goc két noi

VAN DE LAO DONG TRONG GIAI DOAN “KHUNG HOANG”
THO1 COVID-19

Nhém thue hién: Nguyén Tuén Kiét (K17502), Huynh Thi My Linh (K18501),
Tran Hiéu Ngan (K18502C) & Nguyén Hé Hoai Ngoc (K19504C),

Sinh vién Truong Dai hoc Kinh té - Luat, PHQG Tp.HCM

Thai gian vira qua, dich bénh COVID-19 dién bién phirc tap da anh hudng dén hoat dong san xuét, kinh doanh
ctia cac doanh nghiép. Trudc tinh hinh nay, doanh nghiép budc phai ding dén phuang an chuyén déi mé hinh kinh
doanh hay cat giam nhan su nham téi gian moi chi phi, khién nqudi lao déng gap nhiéu khé khan vi ho cé kha nang
sé bi tam ngimg, tam hoan thuc hién hop dong, tham chi la mat viéc lam. Nhin chung, tinh hinh dich bénh da tac
dong khéng nho dén thi truong lao dong Viét Nam, doi hoi doanh nghiép phai co phuong an téi uu va nguoi lao
déng can co cach bao vé dugc quyén, loi ich hop phap cua minh. Vi vay, Ban bién tap Chuyén san Sinh vién & Phap
luét s6 08 - 06/2020 da co cudc trao doi, tro chuyén thu vi vai Luat su Dinh Thi Quynh Nhur - Giam doc diéu hanh
Cong ty Luat TNHH MTV An Luét, gidp ching ta hiéu hon vé van dé lao déng trong giai doan “khing hoang” thoi

COVID-19.

1. Trong tinh hinh dich bénh COVID-19, dé cat
giam chi phi nhan cong ciing nhu chi phi van hanh,
nhiéu doanh nghiép di lva chon giai phap don
phuong cham dirt hop dong lao dong déi vdi nguoi
lao dong. Chi danh gia thé nao vé giai phap tinh thé
nay cua cac doanh nghiép a?

Theo Chi, viéc doanh nghiép lwa chon giai phap
don phuong cham dit hop dong lao dong doi véi
ngudi lao dong ciing dugc xem |a mot giai phap
hiéu qua, phi hgp vdi quy dinh cla phap luat. Tuy

Luat su Dinh Thi Quynh Nhu:

- Giam doc diéu hanh cong ty Luat TNHH MTV
An Luat.

- Trong tai vién ctia PIAC (Trung tdm Trong tai
Thuong mai Qudc té Thai Binh Duong).

- Dién gia thanh cong tai cac budi hdi thao, toa
dam, chuong trinh tu van.

- Giang vién Truong Dai hoc Luat Thanh pho
Ho Chi Minh.

nhién, giai phap nay chi nén dugc dp dung trong
diéu kién doanh nghiép da no luc thuc hién tat ca
cac bién phap nham duy tri quan hé lao dong giira
ngudi st dung lao dong va nguoi lao dong nhurng
van khong giai quyét dugc khé khan ma doanh ng-
hiép dang doi mat. Dén lic dé doanh nghiép budc
phai thuc hién giai phap don phuong cham dirt hop
dong lao dong dé toi gian chi phi nhan cong va chi
phi van hanh cta doanh nghiép.
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2. Ngoai giai phap don phuong cham dirt hop dong
lao dong nhur trén, doanh nghiép con co thé thuc hién
cac giai phap nao khac dé giai quyét van dé su dung
lao déng trong thai ky COVID-19 ma van dam bao
chap hanh ding quy dinh cua phap luat a?

C6 nhiéu giai phap dugce dua ra nham giai quyét
van dé st dung lao dong trong thai COVID-19 ma
cdc doanh nghiép co thé thuc hién. Chi sé gidi
thiéu hai nhém gidi phap nhu sau:

(i) Tiép tuc duy tri quan hé lao dong giira ngudi
str dung lao dong va ngudi lao dong nhu: thoa
thuan tam hoan thyc hién hgp dong lao dong; tam
nglirng thuc hién hop dong lao dong; nghi viéc
khong hudng luong; tam thoi chuyén viéc ngudi
lao dong sang lam cong viéc khac so véi hop dong
lao dong nhung khong duge qua 60 ngay lam viec
cong don trong mot nam, trir truong hgp duge su
dong y cta nguoi lao dong. Trong truréng hop tam
thoi chuyén viéc, néu mirc lrong cong viéc mdi
thap hon tién lrong so véi cong viéc cii thi nguoi
lao dong dugc gilt nguyén mirc tién luong cii trong
thoi han 30 ngay lam viéc. Tién lrong theo cong
viéc mdi it nhat phai bang 85% mirc tién luong
cong viéc cii nhung khong thap hon mirc luong t0i
thiéu ving do Chinh phu quy dinh.

(ii) Cham dirt quan hé lao dong gilra nguoi sur
dung lao dong va ngudi lao dong nhur tai sap xép
lao dong, don phuong cham dit hgp dong lao
dong. Doi vai giai phap tdi sap xép thi doanh ng-
hiép can trinh phuong én st dung lao dong lén So
Lao dong - Thuong binh va X& hoi dé duoc thong
qua, thuc hién chi tra tién trg cdp mat viéc cho
Nguoi lao dong theo ding trinh tu. Ciing nhu, khi
thure hién viéc don phuong cham dit Hop dong lao
dong, ngudi st dung lao dong ciing can tuan tha
trinh tu va thai gian bao trudce theo quy dinh phap
luat.

3. Van dé trg cap théi viéc dugc phap luat quy dinh
nhu thé nao trong truong hop ngudi lao dong bi don
phuong cham dit hop dong lao dong do dich bénh
nhu COVID-19 a? Néu cac doanh nghiép gap nhiéu
kho khan trong van dé tai chinh dan dén khéng cé
kha nang chi tra trg cap théi viéc cho ngudi lao dong
thi viéc chi tra trg cap nay sé dugc giai quyét nhu
thé nao a?

Pén thoi diém hién tai thi chua cé bat ky quy
dinh nao vé trg cap théi viéc cho ngudi lao dong
bi don phuong cham dirt hgp dong do COVID-19
gay ra ma chi co quy dinh chung vé céc truong hop

60 | Practice Makes Perfect

nguoi lao dong dugc huong trg cap thoi viéc khi
bi don phuong cham dit hgp dong. Trong trudng
hop sau khi trir di thai gian tham gia bao hiém that
nghiép, ngudi lao dong co thoi gian lam viéc duge
nhan trg cap thoi viéc tir ngudi sir dung lao dong
thi Doanh nghiép phai c6 nghia vu thure hién trach
nhiém nay. Trong truong hgp doanh nghiép khong
chi tra khoan trg cdp nay thi phai chiu mirc phat
hanh chinh theo quy dinh cta Nghi dinh 28/2020/
ND-CP quy dinh xtr phat vi pham hanh chinh linh
virc lao dong, bao hiém xa hai, dua ngudi lao dong
Viét Nam di l1am viéc & nude ngoai theo hgp dong.

4. Theo Chi, nhirng nhom déi tuong nao trong luc
lugng lao déng dugc xét Ia nhom de bi ton thuong
trong tinh hinh dich bénh hién nay? Déi voi nhimg
doi tugng nay, ho nén lam gi dé bao vé quyén lgi cua
minh trong thoi ky COVID-19 a?

Nhirng nhém doi tugng trong luc lugng lao dong
dugc xem la dé bi ton thuong hién nay dau tién cé
I€ 13 nhirng lao dong tu do. Ho gan nhu khong co
hgp dong lao dong, khong dang ky bao hiém xa hdi,
diéu nay dan dén viéc ho khong thé tiép can cac
ché do bao trg xa hoi. Tiép theo la nhitng lao dong
lam viéc tai cac Doanh nghiép, HO kinh doanh ca
thé nhung khong ky két Hop dong lao dong, khong
tham gia bao hiém xa hdi dan dén khong cé di can
clr, co sd dé dugc hudng céc chinh sach ho trg.
Cudi cung phai ké dén cac doanh nghiép lién quan
dén dich vu nhu nha hang, khach san, du lich,... bi
ngung tré do dich bénh va céc doanh nghiép san
xuat, xuat nhap khau ciing gép rat nhiéu kho khan
vi hang héa bi ton kho do khong thé xuat khau di
noi khac trong tinh hinh hién nay.

Diéu kién ho trg nhirng doi turgng nay va ho so,
trinh ty, thu tuc duge thyc hién theo quy dinh tai
Quyét dinh 15/2020/QD-TTg quy dinh vé viéc thuc
hién cac chinh séach ho trg ngudi dan gap khd khan
do dai dich COVID-19. Dgi véi ngudi lao dong tam
hoan thuc hién hgp dong lao dong hodc nghi viéc
khong hudng luong thi doanh nghiép lap Danh
sach nguai lao dong tam hoan thuc hién hgp dong
lao dong, nghi khong hudng lrong, dé nghi to chire
cong doan co sd (néu cd) va co quan bao hiém xa
hoi xdc nhan. Sau d6 doanh nghiép gtri ho so dén
Uy ban nhan dan (UBND) cap huyén noi dit tru s&
tham dinh roi trinh Ién Cha tich UBND céap tinh dé
dugc ban hanh quyét dinh phé duyét Danh sach va
kinh phi ho trg. Con doi voi nguai lao dong bi cham
dit hgp dong lao dong, hgp dong lam viéc khong
du diéu kién dugc huang trg cdp hodc khong co
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giao két hgp dong thi nguoi lao dong tu lap ho so
gtri UBND cap xa. Sau d6 UBND cap xa to chirc ra
soat, lap danh sdch roi gtri UBND cap huyén tham
dinh, trinh Chu tich UBND céap tinh dé dugc ban
hanh quyét dinh phé duyét Danh sach va kinh phi
ho tro.

5. Theo Chi, vai tinh hinh hién tai, cac to chuc dai
dién tap thé ngudi lao déng nhu Cong doan co sd
dong vai tro nhu thé nao trong viéc dam bao loi ich
can bang giira nguéi lao déng va ngudi sir dung lao
dong a?

Cong doan co so dong vai tro dai dién, bao vé
quyén va lgi ich hgp phép, chinh ddng cta doan
vién cong doan, ngudi lao dong du trong bat cir
thai diém nao, khang chi riéng tinh hinh dich bénh
COVID-19 thi Cong doan mdi thé hién dugc vai tro
cua minh. Cong doan cd quyén dua ra y kién dai véi
cac van deé lién quan dén ngudi lao dong nham bao
vé tot nhat quyeén, loi ich cla ho. Chang han trong
tinh hinh dich bénh hién nay, néu doanh nghiép da
thure hién tat ca cac giai phap nham duy tri quan hé
lao dong giira ngudi str dung lao dong va nguai lao
dong nhung van khong dat hiéu qua, dan dén budc
phai tai sap xép lao dong thi phuong an nay phai
dugc trinh 1én Cong doan dé lay y kién trudc khi
trinh |én S& Lao dong - Thuong binh Xa hgi thong
qua.

6. Ngay 09/04/2020 vira qua, Chinh Phu da ban
hanh Nghi quyét 42/NQ-CP vé cac bién phap ho tro
nguoi dan gap kho khan do dai dich COVID-19. Theo
do, cac doi tugng la nguoi lao dong bi tac déng tiéu
cuc boi COVID-19 sé duoc nhan mét khoan tién ho
tro theo quy dinh tai Nghi quyét. Chi danh gia thé nao
vé tinh hiéu qua cua giai phap nay a?

NEu ndi vé viéc danh gid thi Chi nghi minh chua
du kha nang dé déanh gia Nghi quyét 42/NQ-CP vé
cac bién phap ho trg nguoi dan gap kho khan do
dai dich COVID-19 hiéu qué hay khong hiéu qua.
Bdi vi dé danh gia mot chinh sach hay viéc thuc
thi mot Nghi quyét can c6 du thoi gian va pham vi
chinh sach dé dugc ap dung. Doi vdi Nghi quyét 42/
NQ-CP, nhiéu nguoi voi vang cho rang Nghi quyét
nay khong c6 tinh hiéu qua trong viéc ho trg nguoi
dan gap khé khan do dai dich COVID-19 béi mét s8
diém bat cap trong qua trinh thi hanh Nghi quyét |3
chua thyc sy hgp ly va chua du sic thuyét phuc.
Chi nhan thay rang Nghi quyét 42/NQ-CP dugc ban
hanh tai thoi diém dich COVID-19 dang dién ra hét
strc phirc tap la diéu hop Iy bai |€ day la chinh sdch

tich cuc, ho trg phan nao gilp ngudi dan vugt qua
kho khan va dong vién tinh than toan thé cong dan
Viét Nam clng nhau vurgt qua thai ky khd khan nay.

7. Cudi cung, Chi co lo1 khuyén nao cho doanh ng-
hiép trong viéc to chirc lai lao dong khi dich bénh
COVID-19 két thiic khong a?

Dudi géc do cua mot ngudi stir dung lao dong,
Chi mong rang doanh nghiép sé thau tinh thau ly
trong van dé quan ly nhan su, khdng nén lgi dung
tinh hinh dich COVID-19 dang dién ra phrc tap la
co hoi cham duat hgp dong lao dong véi ngudi lao
dong. Vi diéu nay sé khién nguoi lao dong gap
nhiéu kho khan. Vi vay, viéc ¢d gang ap dung moi
giai phap dé duy tri méi quan hé lao dong giira do-
anh nghiép véi nguoi lao dong la diéu cén thiét.

Dong thoi, Chi ciing rat Ung ho nhirng doanh
nghiép da manh dan xtr ly nhanh gon viéc cham
dirt hgp dong lao dong véi nguoi lao dong trong
tinh thé céc giai phap duy tri quan hé lao dong
déu khong dat hiéu qua. Diéu nay vira gilip doanh
nghiép on dinh lai co cdu nhan sur vira nhanh chéng
hoan tat thu tuc cho ngudi lao dong. Bén canh do,
doanh nghiép thuc hién don phuong cham dirt hop
dong cung céan thuc hién ding trinh tu, tha tuc
cham dut hop dong lao dong d€ tranh rdi ro, tranh
chap néu cd sau nay.

Cam on Chi da danh thoi gian quy bau cua minh
dé gitp ching em thuc hién bai phong van nay. Chiic
Chi luén co nhiéu niém vui trong cudc song va thanh
cong trong cong viéc.
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Co hoi - Tiém nang

CONG TY LUAT TNHH MTV AN LUAT

Ngudi tong hop: Nguyen Thi Kiéu Vy,

Sinh vién K195022C, Truong Dai hoc Kinh té - Luat, PHQG Tp.HCM

1. Tong quan vé cong ty An Luat

Cong ty dugc thanh lap boi Luat su Dinh Thi
Quynh Nhu vao n@m 2006. Tur khi bat dau di vao
hoat dong dén nay, cong ty da dong hanh va ho
trg phap ly cho khach hang lién quan dén linh vuc
thuong mai, dau tu cua cac to chirc trong va ngoai
nudc. Hon 10 ndm qua, tap thé nhén vién cta hing
luén 1ay khach hang la nén tang, don tiép va tu
van cdi ma, no luc toi da van dung nhitng am hiéu
vé kién thirc dé giai quyét cac van dé phap ly cua
khdch hang. Céac chuyén vién tu van tai An Luat |3
doi ngli nhitng luat su nhiéu kinh nghiém, nhirng
cong su, nhitng chuyén gia dugc dan dat bai Gidm
doc diéu hanh Quynh Nhu, ndi tiéng véi hon 20 nam
kinh nghiém trong linh vure phéap ly ¢ vai tro luat
su, trong tai vién cua Trung tam Trong tai Thuong
mai quoc té Thai Binh Duong (PIAC), dién gia thanh
cong tai cac budi hoi thao va Ia mot giang vién cua
trurong Dai hoc Luat thanh phd H6 Chi Minh.

2. Linh vuc hoat dong

Hang Luéat cung cap céc dich vu tu van phap ly,
chi dong ra soat phap ly, Ién 1§ trinh tu van cho
tirng doanh nghiép va tu van tat ca cac van dé phap
ly trong qua trinh kinh doanh. Ngoai ra, d0i ngu An
Luat con co kinh nghiem trong viec thyc hién bao
cdo phép Iy, tu van cho cac nha dau tu nude ngoa
vé diéu kién kinh doanh, hinh thitc dau tu va céc
van dé phap ly lién quan dén nganh nghé, mo hinh
hoat dong cua nha dau tu khi dau tu tai Viét Nam.

An Luat con tham gia giai quyét tranh chap va
tranh tung cho cé nhén va doanh nghiép & nhiéu
mang khac nhau, tiéu biéu |a: tranh chap kinh do-
anh - thuong mai, tranh chap gilta cdc cd dong
cong ty, gira cac thanh vién gép von va céc tranh
chap khac phat sinh trong qua trinh hoat dong cua
doanh nghiep,...

Ddc biét, An Luat 1a hang Luat chuyén vé mang
lao dong - nhan sur va d td chirc nhiéu chuong trinh
dao tao, hoi thao, toa dam vé luat Lao dong trong
nhiéu ndm qua, trén co sd phoi hgp véi YBA, Saigon

An Luat

law firm

Entrepreneurs, Vietnam - Singapore Industrial Park
(VSIP). Ngoai ra, dich vu thu hoi cong ng la dich vu
dau tién ma An Luéat xay dung va doé |a dich vu tiéu
biéu cta cong ty trong sudt nhirng ndm hoat dong.

Véi doi ngii luat sur ¢ bé day kinh nghiém tham
gia tranh tung tai Toa &n cac cap, vdi mdi quan hé
tot dep véi cac co quan tién hanh t6 tung ma cong
ty ¢6 dugc trong qua trinh hoat dong nghé nghiép,
trong nhiéu nam qua, hang da tham gia nhiéu vy
kien Idn va mang lai su hai long tir phia khach hang.

3. Nhan su An Luat

Tap thé An Luét la nhitng Ludt su, chuyén vién
phép ly dugce dan dat bai Luat su Quynh Nhur trong
vai tro Giam doc diéu hanh véi tiéu chi hoat dong
khong phai la trg thanh mot hang Luéat vadi dién tich
van phong c@ 16n va so lugng nhan sy dong ma 13
xdy dung tap thé I6n Ién tirng ngay bang viéc lay
khach hang la nén tang.

Hién tai An Lut dang tuyén dung vi tri “Chuyén
Vién Phap Ly”, cdc rng vién quan tdm sé can gui
truc tiép ho so dén hop thu <Info@anluat.vn>.

4. Lién hé

Dia chi: Phong 302, S0 9 Phan Ké Binh, Phuong
Pa Kao, Quan 1, Tp. H6 Chi Minh

Dién thoai: 028 3911 2190

Hotline: 0902 426 422 - 0902 426 122

Fax: 028 3911 2192

Dia chi Website: <www.anluat.vn>

Email: info@anluat.vn

' Cong ty An Ludt, ‘Nghé nghiép tai An Luat' (anluat.vn), <http://www.anluat.vn/nghe-nghiep> truy cap ngay 04/05/2020
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Co hoi - Tiém nang

CONG TY TNHH KPMG VIET NAM

Sinh vién K195022C, Truong Dai hoc Kinh té - Luat, PHQG Tp.HCM

1. Tong quan vé KPMG va KPMG Viét Nam

KPMG (viét tat cua “Klynveld Peat Marwick Goer-
deler”) lan dau dugc thanh tap nam 1987 khi Peat
Marwick International va Klynveld Main Goerdeler hop
nhat, dat tru sd KPMG Global & Amstelveen, Ha Lan.
KPMG Qudc té |la mot mang ludi thé gidi bao gom cac
cong ty th:@nh vién chqyén nghiép dat t;gj Anh, Hoa Ky,
Trung Qudc,... cung cap cac dich vu kieém toan, thug,
phap ly va tu van. Cac cong ty thanh vién ciia KPMG
tinh dén nay da c6 mat tai 147 quoc gia véi doi ngil
nhan vién lén dén hon 219000 nguoi.’

KPMG Viet Nam thanh lap nam 1994 vgi su
ménh phdi hgp chat ché va gilp do khach hang han
ché rui ro va nam bat co hoi dau tu. Nhom khéach
hang chinh cua KPMG Viét Nam bao gom céc to
chirc kinh té, co quan chinh pha va khu vuc cong, va
cac to chire phi lgi nhuan. Ho tim dén KPMG vi chat
lwgng dich vu nhat quén dua trén nang luc chuyén
mon virng vang, nhiéu kinh nghiém thuc tién va do
tin cay cao cua cac chuyén gia, nhirng thau hiéu vé
nganh va kién thirc viing cta doi ngi tu van.

Doi ngii lanh dao cua KPMG Viét Nam bao gom
nhitng chuyén gia tu van hang dau dén tir nhiéu
quoc gia va nhiéu linh virc chuyén mon. KPMG vdi
su dan dat cta Chu tich kiém Tong Gidam doc War-
rick Cleine? hoat dong trong diéu kién doi hoi su
khat khe, vGi yéu cau giam sat chat ché va su thay
doi lién tuc ctia ndi dung cac van ban phap luat, quy
dinh va sy bién thién cua thi truong.

2. Linh vue hoat dong

KPMG hoat dong trong linh vure cung cép dich
vu kiém toan, tu van thué, phap ly, tai chinh va cung
cap kién thirc nganh vé céc van dé ma cong dong
doanh nghiép toan cau dang phai doi mat, mot so
nganh tiéu biéu co thé ké dén bao gom: 0 16, hoa
chat, ngan hang va thi truang von, san xuat cong
nghiép, co so ha tang, bao hiém, van tai va logis-
tics, ...

Ngudi tong hop: Nguyeén Thi Kiéu Vy,

3. Co hoi viéc lam tai KPMG

O KPMG Viét Nam, yéu t6 then chdt tao nén
su khac biet so v@i cac cong ty khac chinh la moi
truong lam viéc coi md va than thién. Hién nay,
cong ty dang tim kiém cdac tai nang mdi dé bo
sung nhan su cho cac nhom lam viéc thudc nhiéu
bo phan khac nhau. Bén canh dd, vdi quy mo cua
KPMG, chuong trinh gidi thiéu nhan vién toan cau
sé dem lai cho (rng vién rat nhiéu co hoi viéc lam ¢
moi cap béc trén toan thé gidi.?

DEé tim hiéu vé thong tin tuyén dung cua KPMG,
ban c6 thé truy cap:

- Muc “Tuyén dung” tai website chinh thirc:
https://home.kpmg/vn/vi/home/tuyen-dung.html

- Fanpage: https://www.facebook.com/kp-
mgvietnam.

- Website: <https://home.kpmg/vn/vi.home/
html>

4. Giai thuong va danh hiéu

Danh tiéng cia KPMG dugc cau thanh bai: doi
ngd nhan vién, chuyén vién gioi; kinh nghiém phong
phu trong viéc dap (rng nhu cédu cua khach hang;
thdi do ing xur tot véi dong nghiép va véi cong
dong. Nho dé, trong sudt nhiéu nam hoat dong,
KPMG da dugc trao tang nhiéu giai thudng va danh
hiéu danh gi4, tiéu biéu c6 thé ké dén nhu sau:

- Duge t0 chirc Anphabe va Nielsen binh chon I3
1 trong nhitng “Noi lam viéc tot nhat” tai Viét Nam
trong cudc khao sat nam 2017.

- Lién tiép dugce vinh danh |a Nha Tu van M&A

" KPMG Global, ‘Who we are’(home.kpmyg), <https://home.kpma/xx/en/home/about/who-we-are.html> truy cdp ngay 26/02/2020

2 Chu tich kiem Tong Giam doc Warrick Cleine con dam nhan nhiéu vi tri quan trong khac trong mang lrdi KPMG, bao gom: Truang bd phan Tu van Thué

- Viét Nam va Cam-pu-chia; Trudng Bo phan Tu van Thué khu vue Chau A - Thai Binh Drong
* KPMG Viet Nam, ‘Co hgi nghé nghiép trén toan cau’(home.kpmg), <https://home.kpmg/vn/vi/home/tuyen-dung/tim-viec.html> truy cap ngay 25/02/2020
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tiéu biéu Viét Nam, va dé ct Thuong vu M&A tiéu
biéu tir nam 2010-2016 do B0 Ké hoach va Dau tu
Viét Nam, Bao Dau tu va AVM Viét Nam t0 chtrc.

- Buge Tap chi Euromoney binh chon la Don vi Tu
van Dich vu thué B4t dong san tét nhat tai Chau A
nam 2013.

- Giai thuong “Cong ty phat trién bén vitng” va
“Social Networking Champion” dugc trao tdng boi
International Accounting Bulletin.

- Bing khen cta Uy ban Ching khoan Nha nudc
cho nhirng déng gop cla cong ty vao su phat trién
cua nganh chirng khodn tai Viét Nam.

- C4c giai thuong khéc tir cac |é trao giai cua
International Tax Review, bao gom “Cong ty tu van
thué cua nam"” tai Viét Nam, “cong ty tu van thué
qudc t& cta nam” tai chau A, Nha diéu hanh toan
cau cla nam,...

64 | Practice Makes Perfect

5. Lién hé

5.1. Vin phong Ha Noi

Dia chi: Tang 46, Toa thap Keangnam, Hanoi
Landmark Tower, Toa nha 72 tang, L6 E6, Dudng
Pham Hung, Cau Gidy, Quan Nam Tir Liém.

Dién thoai: +84 24 3946 1600

Fax: +84 24 3946 1601

5.2. Van phong Thanh phd Ho Chi Minh

Dia chi: Tang 10, Toa nha Sunwah, S8 115, Buong
Nguyén Hué, Phuong Bén Nghé, Quan 1.

Dién thoai: +84 28 3821 9266

Fax: +84 28 3821 9267

5.3. Van phong Da Nang

Dia chi- Lo D3, Lau 5, Toa nha Indochina River-
side 74 Bach Dang, Phuong Hai Chau 1, Quan Hai
Chau.

Pién thoai: (+84-236) 351 9051

Moi thong tin chi tiét khac, ban c6 thé tim hiéu
thong qua Kénh truyén thong chinh thirc cia KPMG
Viet Nam.
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"LAWLESS": NHUNG KE MANG DANH HANH PHAP @' MY
TRONG THO1KY CAM RUQU

Vid Mai Nhu Huynh,

Sinh vién K195021C, Trudng Dai hoc Kinh té - Luat, PHQG Tp.HCM

Tirnam 1920 dén nam 1933, Hoa Ky budc vao thoi ky cam san xuat va tiéu thu dé uéng co con. Nhirng cau chuyén
xoay quanh hoat dong budn ban ruou lau va sy xung dot bao luc giira cac thé luc ngam trong xa héi giai doan nay
da duoc dao dien John Hillcoat khai théac va khac hoa sac nét qua b phim mang tén "Lawless”. Bo phim md ra trudc
mat ngudi xem mot thé gioi ma gio day chi co thé dugc nhin thay qua nhimg tam anh tu liéu, dac biét khién khan
gia bat ngo vai mét hinh tugng rat khac vé nhiig keé thuc thi phap luat trong thoi ky nay.

Ngay 29/01/1920, ban Tu chinh an 18 cta Hoa
Ky vé viéc nghiém cam “san xuat, ban hodc van
chuyén cac loai d6 uéng c6 con doc hai nham muc
dich giai khat"' chinh thirc cé hiéu luc, ma ra thoi
ky cam rugu trén khap nudc My. Hang loat thing
rurgu bi do bo, hang loat thap chung cat bi pha huy,
regu trd thanh thir hang khan hiém lic bay gio va
do dé, kinh doanh rugu lau tré thanh cong viéc
kiém |¢i bac nhat. Lay boi canh cudi thoi ky tir nam
1931 dén nam 1933, chuyén thé tir tiéu thuyét “The
Wettest County in the World” clia Matt Bondurant,
“Lawless” |a cau chuyén vé nhitng cudc cham tran
khoc liét cia cua 3 anh em “bat t&r" nha Bondurant,
nhirng ke buon lau khét tiéng cta hat Franklin, Vir-
ginia vai Charlie Rakes, mot thanh tra cap cao dugc
ctr dén gidm sét hat Franklin.

V@i tu cach la mot nguoi hanh phap, Rakes dugc
cir dén Franklin nham muc dich dua noi nay vao
gudng quay phap luat, thé nhung yéu cau dau tién
clia han khi gap Forrest Bondurant - “20 d6 moi
tuan, 30 d6 cho moi chuyén hang” - lai vach ro b
mat mot “tén khon hiat mau”. Thir ma han mang
lai cho gidi budn rugu 1a nhitng “diéu luat” riéng
dé “tra dau vao banh xe” cta nhirng chuyén hang.
Bang quyén lyc cua minh, ddm tay chan “thué vy”
va “sung may Thompson’, Charlie Rakes nhanh
chong khién gan nhu ca hat “choi theo luat” cua
han, trr anh em nha Bondurant. Phim bat dau
dugc ddy lén cao trao vdi nhitng cudc ruet duoi,
nhirng man tan cong day bao lurc, dam mau va chét
choc dién ra gira 2 thé luc. Mau sac bao luc cua
tirng nhan véat trong “Lawless” dugc khac hoa réat
tinh té, lam noi bat 1én ca tinh cua tirng nquoi va

xung dot gilra ho. Bao luc cla cédc anh chang cao
b6i nha Bondurant di tir bdc dong, hoang da dén
tham tram, sac bén. Trong khi dé, bao luc Rakes
dung |a tha bao luc tan bao cua mot ke doc tai.

Nguon anh: coveringmedia.com

Tuy nhién, han khong hé la ké doc tai don doc,
bai néu tinh ¥ ngudi xem c6 thé nhén ra c6 thé luc
dang sau chong lung cho han la “Mr. Wardell”, cap
trén cla Rakes, nguai xuat hién chi trong mot canh
phim dau. Ong ta |2 ngudi da ctr Charlie Rakes dén
thu phuc Franklin, mac nhién ciing c6 quyén cur
thém nhiéu nguoi khac néu han khong hoan thanh
stt ménh. Diéu nay chirng t0, Charlie Rakes chi Ia
ma@t mat xich trong ca dudng day tham nhiing rong
khap nudc My.

Bén canh nhirng thu doan do ban, nhan vat Char-
lie Rakes con dugc doan phim tinh té khac hoa
qua chi tiét luon deo gang tay. Nhd c6 dac diém
nay, Rakes hau nhu déu khong bi vay ban sau moi
[an hanh su. Han chi can can than cdi bo gang tay,
chinh trang quan 4o 12 lai c6 thé trg thanh mot quan
chtrc nghiém trang, chinh té. Trén thuc té, co bao
nhiéu da tam, co bao nhieu bo mat that da luon

' Lé Thi Hong Loan dich, ‘Tu chinh an 21 duoc phé chuan; Thai ky cdm rugu cham dat', xem thém tai <https://www.history.com/this-day-in-history/

prohibition-ends> truy cap ngay 10/2/2020
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dugc nguy trang that ky bén duéi nhirng |6p do nay?
Da c6 bao nhiéu lan phap luat - thir dai dién cho
niém tin cla con ngudi vao cong ly - bi vay ban dé
thuce hién nhirng hanh vi truc lgi?

Nan buon lau rugu da khién chinh quyén My that
thoat hang ty tién thug, va dang buon thay mot phan
I6n trong s6 nay da vé tay cac “quan chirc” thuc thi
phap luat. Quan sat can than céc tu liéu vé thai ky
nay, ta dé dang bat gap hinh anh nhirng vi canh sét
mau muc dang do nhitng thiing rugu xudng cong.
Thé nhung dang sau do, khong biét da co bao nhiéu
dao luat ngam trong gidi budn ban rugu lau clng
nhitng tht doan do ban cua nhitng ké hanh phép
“rom” xuat hién rong khap nudc My. Va hinh tugng
nhan vat Rakes trong “Lawless” chinh |a mgt phan
dién hinh gép phan tao nén thuec tai den t6i thoi bay
gio.

Cudi cung, ké “lawless” ¢ tiéu dé |2 ai? La anh em
nha Bondurant coi thuong phap luat, da ngam thuc
hién cac hoat dong budn ban rugu 1au? Hay la vién
thanh tra cap cao “rom” - Charlie Rakes, lgi dung
quyeén lirc hanh phdp dé thure hién céc thi doan truc
lgi, tham nhiing dén hén? Hay ca hai? Thoat dau,
xung dot gitra anh em nha Bondurant va Charlie
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Rakes la xung dot gilra gigi toi pham va gigi hanh
phap, r6i dan 10 ro la xung dot giira nhitng ké vo
phép va nhitng ké vo phap doi 16t nhitng ngudi thure
thi phap luat. Thuc chat ca hai déu 1a nhitng ke Igi
dung thoi cudc dé truc lgi, déu |3 pham phap. Tuy
nhién két cuc bi tham danh cho Charlie Rakes thay
vi nha Bondurant cd |é lai khién nguoi xem hai long
hon bai hanh dong lam quyén, tham nhiing, b6i nho
cong ly, ling doan phap luat duong nhu lai la dang
khinh hon ca.

“Lawless” da cat |én tiéng noi vé van deé lgi dung
quyén luc nham truc lgi cd nhan gy nhirc nhdi
trong xa hoi. Trude hét, day la van dé vé dao dirc
cua nhirng ké thyc thi phap luét, khién ngudi xem
bat gidc dat ra cau hoi: Diéu gi da dua nhirng ké
bat lvong bude chan vao hé thong nhirng nha cam
quyén? Hay phai chang, lgi ich khong [6 da lam bién
chat nhirng con nguai von mang ly tudng cao dep?
Song song do, tham nhiing con la van dé cua mot
hé thdng quan ly long léo, tao diéu kién cho nhirng
hanh vi tiéu cue. Khi ma dao dic cd nhan dugc
nang cao va hé thong quan ly dugc xay dung chat
ché, minh bach thi ldc nay hién twgng tham nhiing
mdi co thé dugc thuyén giam phan nao.
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Hiéu luat khong kho

VAN DE TRANH CHAP HQP DONG CHUYEN NHUQNG CO PHAN
PUQC THANH TOAN BANG NGOAI TE

Vo Thi Thu Thao (K18502T) & Kiéu Thi Kim Dung (K18503),

Sinh vién Truong Pai hoc Kinh té - Luat, DHQG Tp. HCM

Ban an so: 11/2018/KDTM-PT “V/v Tranh chap hgp dong chuyén nhugng co phan”

ctia Toa an nhan dan cap cao tai Thanh phd Ho Chi Minh'

A. THONG TIN VU AN

1. Cac bén trong vu an

Nguyén don: Ong T Konishi (“ng T”)

Bi don: BaLé Hoang Y ("ba Y")

Ngusi c6 quyeén lgi, nghia vu lién quan: Cong ty Co
phan Truyén thong mang V (“V Media")

2. Dir kién xung quanh van dé phap ly

V Media dugc cap Gidy chirng nhan dang ky kinh
doanh (“GCN DKKD") vao ngay 03/01/2008, von diéu
|é 10.000.000.000 dong (Muwi ty dong) turong duong
1.000.000 c6 phan. V Media do 03 thanh vién séng
lap nén, trong doé ba Y gilr ty Ié von gop 85%, 6ng
Nguyén Tong Minh H4 gilr 10% va ong Nguyen Hién
H1 gilr 5%. Ba Y |a co dong sang lap kiém Tong Giam
doc (“TGD"), dong thoi ciing la nguoi dai dién theo
phap luat ctua V Media.

Ngay 11/01/2010, céc c6 dong sang lap da hop
va co bién ban s6 02 thé hién su nhat tri vé viec ba Y
sé nhuong lai 100.000 co phan cua ca nhan ba Y dé
V Media lam thu tuc nhugng lai cho dng T va dang ky
cho ong T la cd dong sang lap cua V Media.

Ngay 19/01/2010, 6ng T (nguoi Nhat Ban) ky hgp
dong mua 10% co phan ctia V Media vai gia 75.200
USD (“hgp dong X"). Noi dung cu thé nhu sau:

“-Tiéu dé: Hgp dong mua ban co phan cua V Media;

- Céc bén tham gia ky hgp dong: Bén A: V Media;
Bén B: 6ng T;

- NOi dung hop dong thé hién: 6ng T mudn mua 10%
co phan cua V Media;

- Diéu khoan thi hanh: Hgp déng ngay 19/01/2010
thay thé tat ca nhirng thoa thuan, nhirng hgp dong,
nhirng ban bac, nhat tri trude do.”

Tai bién ban hop dai hgi dong co dong ngay
02/01/2010, Quyét dinh cua Dai hoi dong ngay
25/01/2010 vé viéc thong bao danh sach co dong mdi

déu xac dinh co phan ma ong T c¢6 dugc la do nhéan
chuyén nhugng tir co phan cliabay.

Theo yéu cdu cta ba Y, ong T da chuyén so tién
75.200 USD tur tai khoan ctia 6ng tai Nhat Ban vao
tai khoan ctia ba Y tai Viét Nam. Sau khi ong T thanh
toan, V Media da phat hanh danh sach co dong, trong
do co ghitén ong T sa hiru 10% co phan, tuong duong
100.000 co phiéu ding nhu cam két trong hop dong
ngay 19/01/2010 va so co dong nay da dugc giao cho
ong T.

Sau 8 thang keé tir thoi diém trén, 6ng T khong nhén
dugc bat ky thong tin, bao cdo nao lién quan dén tinh
trang hoat dong, tai chinh, loi nhuén ctia V Media,
madc du ong T da nhiéu lan yéu cau ba Y cung cap.
Ngoaira ba Y va V Media ciing khong dang ky tén cua
ong T vao danh sach cd dong véi co quan nha nudc
c6 thdm quyén. Ong T da nhiéu Ian lién lac va lam
viéc nhung khong nhan duge su hop tac tir ba Y va
dai dién V Media. Tuy nhién, V Media ly giai rang do
ong T khong cung cap cac gidy to can thiét mac cho V
Media da nhiéu lan nhac nho nén V Media khong thé
hoan thanh viéc dang ky.

3. Cau hoi phap ly

1. Chu thé chuyén quyén sd hiru cd phanchoong T
la baY hay V Media?

2. Quyén va nghia vu cua nguoi nhan chuyén
nhugng co phan cua coé dong sang lap - ong T duogc
phap luat quy dinh nhu thé nao?

3. Thanh todn bang ngoai té trong hgp dong chuyén
quyén s& hiru co phan c6 la can cir dé tuyén bo hgp
dong vo hiéu khong?

4. Co so phap ly

- Didu 128, Didu 136(2) Bd luat Dan sy (“BLDS")
2005;

- Diéu 4, Diéu 12 va Diéu 22 Phap lénh Ngoai hoi
2005 (“PLNH 2005");

' Xem ban &n tai: Trang Thong tin dién tir cong bo ban an, quyét dinh cua Toa én, <https://congbobanan.toaan.gov.vn/2ta106504t1cvn/chi-tiet-ban-an>

truy cap ngay 15/3/2020
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- Diéu 14 Nghi dinh 160/2006/ND-CP ngay
28/12/2006 ctia Chinh pha quy dinh chi tiét thi hanh
Phap |énh Ngoai hai (“Nghi dinh 160/2006/ND-CP").

5. Quyét dinh cta toa an

Dinh chi xét xt&r phic tham doi vdi yéu cau khang
cao cua bi don Lé Hoang Y. Khong chap nhan khéng
cdo cla ngudi co quyén lgi va nghia vu lién quan la v
Media. Giir nguyén Ban an kinh doanh thurong mai so
tham sé 617/2017/KDTM-ST ngay 09/05/2017 cla
Toa an nhan dan TP Ho Chi Minh.

6. Nhan dinh cta toa an

Chu thé chuyén nhugng co phan cho 6ng T khong
phai la V Media, ma la ba Y. Ngay 19/01/2010, 6ng
T ky hop dong mua ban c6 phan véi V Media vdi ndi
dung 6ng T mua 10% co phan do ba Y nam giir. Can
clr vao GCN DKKD s6 4103008966, dang ky lan dau
ngay 03/01/2008, dang ky thay doi lan tha hai ngay
26/09/2008 thi V Media c6 03 thanh vién séng lap va
tat ca so co phan cua V Media da co chu so hiru. Tai
bién ban hop dai hoi dong co dong ngay 02/01/2010,
Quyét dinh cta Dai hoi dong ngay 25/01/2010 vé viéc
thong bdo danh sach cd dong méi déu xéac dinh co
phan ma ong T cé dugc la do nhan chuyén nhugng tir
co phan cua ba Y. Nhu vay, ngudi trurc tiép giao dich
va chuyén nhuong la ba Y, 6ng T ciing thanh todn truc
tiép vao tai khoan ca nhan cua ba Y. Do do, ba Y chinh
la cha thé chuyén nhugng co phan cho ong T.

Viéc ong T va ba Y ky hgp dong mua ban noi dung
thanh toan bang ngoai té va thuc té ciing thanh toan
bang ngoai té so tién 75.200USD la vi pham PLNH
2005, Nghi dinh s 160/2006/ND-CP. Do d6, Toa an
cap so tham xac dinh hgp dong mua ban co phan
ngay 19/01/2010 vo hiéu la ddng quy dinh phap luat.
Do hop dong vo hiéu nén céc bén tra lai cho nhau
nhitng gi da nhan. Toa an cap so tham budc ba Y hoan
tra lai cho ong T 1.387.530.000 dong (twong (rng Vi
75.200USD) la c6 co s0, ding quy dinh phap luat.

Vé viéc ba Y va V Media cho rang viéc khong dang
ky tén 6ng T vao danh sach co dong la do 16i ctia 6ng
T, ho da khong cung cap dugc ching ctr hgp phap va
xac dang dé chirng minh. Do d6, khong c6 can cir cho
rang ong T phai chiu hoan toan cac thiét hai do cham
tré cung cap thong tin dé lam tha tuc thay doi GCN
DKKD nham chirng nhan ong T chinh thac tro thanh
co dong séng lap nhu cdo budc cua V Media.

B. BINH LUAN

1. Chu thé chuyén quyén sd hiru co phan cho ong T
laba Y hay V Media?

Dé xac dinh chu thé chuyén quyén sg hiru cd phan
trong quan hé hop dong X, viéc xac dinh ban chat cua
giao dich nay |a mua ban hay chuyén nhugng co phan
|a can thiét.

Van dé mua ban va chuyén nhugng c6 phan trong
cong ty co phan dugc Luat Doanh nghiép (“LDN")
2005 quy dinh chu yéu tai Diéu 87, 90, 91. Mac du
déu la hinh thirc chuyén quyén sg hiru cd phan, c6
thé phan ching thanh hai nhom ché dinh vai cac dac
diém khac nhau, cu thé:

Chuyén nhugng co phan la loai giao dich, trong dé
mot cd dong chuyén quyén s hiru cd phan cia minh
cho nguoi khac. Ban than cong ty cd phan khong phai
la mot bén trong giao dich chuyén nhugng cd phan.
Viéc chuyén nhugng co phan sé dan dén hé qua lalam
thay doi cha s¢ hitu dai vdi sd co phan dugce chuyén
nhugng, nhung khong lam thay doi von diéu lé va tai
san cua cong ty co phan.2

Trong khi do, mua ban cd phan |a giao dich chuyén
quyén s& hitu cd phan giira cong ty véi nha dau tu
hodc gilra cong ty vai co dong. Hé qua cua viéc mua
ban co phan la lam thay déi von diéu |é va tai san cua
cong ty cd phan. Diém khac biét cua cac giao dich
mua bdn cd phan so véi giao dich chuyén nhugng la
cong ty cd phan hién dién véi trr cach 1a mot bén cha
thé trong quan hé phap luat.

Quyét dinh cua Toa an vé viéc cha thé chuyén
nhugng co phan cho ong T trong hgp dong X khong
phai |a V Media, ma la ba Y la c6 cén ctr phap luat vi
cac ly do sau day:

Mot mat, hop déng X khong thé 1a hgp dong mua
ban co phan giita V Media véi nha dau tu (ong T). Thi
nhat, can ctr vao GCN DKKD cua V Media, tat ca so
cO phan cua V Media tdi thoi diém ky két hgp dong
déu da co chu so hitu. Do do, V Media khong co co
phan dugc quyén chao ban vao thoi diém doé. Mac du
V Media trinh bay rang vao ngay 11/01/2010 céc co
dong sang lap da nhat tri vé viéc ba Y sé “nhuong” lai
cho V Media 100.000 co phan theo bién ban so 02,
tuy nhién V Media da khong cung cap dugc chirng ctr
chirng minh viéc cong ty da tién hanh mua lai co phan
cua ba Y.* Thir hai, viéc ky két hgp dong X ciing khong
dan dén su thay doi nao vé von diéu |é hay tai san cua
cong ty, can cir theo GCN DKKD cua V Media.

2 Xem thém tai: Lé Nhat Bao, ‘Chuyén nhurgng co phan theo Luat Doanh nghiép ndm 2014: mat sd bat cap va kién nghi'(2019) 11 Nghién ciru Lap phap
<http://lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=210294> truy cap ngay 05/04/2020

3Xem thém tai: tidd, n2

4 LDN 2005 quy dinh cong ty co phan co quyén mua lai cd phan theo quy@t dinh cua cdng ty (Diéu 91). Viéc mua lai co phan tat yéu s& lam giam von diéu
Ié cua cong ty va V Media co trach nhiém dang ky vGi co guan dang ky kinh doanh trong thoi han 10 ngay lam viéc (LDN 2005 Diéu 26(1)). Tuy nhién,

GCN DKKD cia V Media khdng thé hién si dang ky thay doi nay
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Mat khac, s6 co phan ma o6ng T nhan chuyén
nhugng déu thudc quyén sd hiru cua ba Y. Tai bién
ban hop dai hoi dong cd dong ngay 02/01/2010,
Quyét dinh cta Dai hoi dong ngay 25/01/2010 vé viéc
thong bao danh sach co dong mdi déu xac dinh co
phan ma ong T cé dugc la do nhan chuyén nhugng tir
cd phan cta ba Y. Diéu nay thdng nhat véi phan trinh
bay cta ba Y va nguoi dai dién theo uy quyén khi thira
nhan ba c6 ban cho 6ng T 100.000 co phiéu cua V Me-
dia thuoc so hiru cua ba. Hop dong trén lam phat sinh
hé qua la chuyén quyén so hiru tir ba Y sang ong T doi
v@i s6 10% co phan cua V Media. Do d6, giao dich nay
la giao dich chuyén nhugng co phan gitra ba Y va ong
T. Do do6, hop dong X c6é cac déc trung cua giao dich
chuyén nhugng co phan.

Ngoai ra, tiéu dé hgp dong khong phai la can ctr
xac dang nhat dé xac dinh loai hgp dong. Méc du tiéu
dé cua hgp dong X |a “Hop dong mua béan c6 phan cua
V Media" va do do, phia ba Y cho rang cha thé chuyén
nhuong co phan cho ong T khong phai la ca nhan ba
Y ma |la V Media. Tuy nhién, cach dat tén hgp dong
hoan toan khong nai l1én ban chat ctua hop dong. Mot
khi c6 tranh chap lién quan dén hogp déng, thi cong
viéc ddu tién cua tham phan bao gi¢ ciing la xac dinh
ban chat cua hop dong, “tra lai tén” hop dong, dé xac
dinh quyén va nghia vu cla céc bén trong hgp dong.

Tém lai, viéc Toa an khang dinh rang hop dong X ky
két ngay 19/01/2010 la hop dong chuyén nhugng cd
phan gilra cd nhan ba Y vgi ong T la co cédn cit phap
luat.

So sanh véi quy dinh phap luat hién hanh, LDN
2014 da chinh stra, bd sung mot s6 quy dinh cua
LDN 2005¢, song, vé ban chat, giao dich mua ban va
chuyén nhugng co phan trong LDN 2014 van mang
cac déc diém tuong tu nhu LDN 2005 va co thé phan
biét cac giao dich mua ban co phan va chuyén nhugng
c0 phan thanh hai nhom ché dinh nhu trén.” Do do,
cho du xac dinh chu thé chuyén quyén sa hiru co phan
trong hgp dong X theo LDN 2005 hay LDN 2014 déu
dan dén két qua la ba Y va ong T la chu thé cua quan
hé hgp dong trén.

2. Quyén lgi va nghia vu ctia nguoi nhan chuyén
nhugng coé phan cua cdé dong sang lap theo LDN 2005
va LDN 2014

LDN 2005 va LDN 2014 déu quy dinh diéu kién dé
mot cd nhan dé tr¢ thanh co dong cua cong ty co
phan la: (i) nguoi nhan chuyén nhugng co phan da

thanh todn du tién mua co phan, (ii) thong tin cta
ngudi nhan chuyén nhugng co phan da dugc ghi day
du vao so dédng ky co dong.®

Theo LDN 2005, trong thai han ba nam, ké tlr ngay
cong ty dugc cdp GCN DKKD, ngudi nhan chuyén
nhugng co phan cua co dong sang lap duong nhién
trg thanh c6 déng séng lap cla cong ty.® Ap dung
trong truong hop nay, V Media duge cap GCN DKKD
vao ngay 03/01/2008 va chuyén nhugng co phan cho
ong T vao ngay 19/01/2010, nghia |a viéc chuyén
nhugng co phan nay dién ra trong thoi han luat dinh,
dong thai, can cir vao co sd la Bién ban s6 02 da co su
dong y cta hai co dong sang lap con lai. Vi vay, theo
LDN 2005, ong T duong nhién tro thanh co dong sang
lap ctia V Media. Tuy nhién, theo LDN 2014 thi nguai
nhan chuyén nhugng cé phan cta co dong sang lap
trong thoi han trén van khong duoc tro thanh co dong
sang lap." Trong truong hgp nay ong T sé trg thanh
co dong pho thong.

Su khéc biét giira LDN 2005 va LDN 2014 ciing dan
dén su khac biét vé viéc thong bao thay doi thong tin
cla co dong sang lap véi Phong Dang ky kinh doanh,
do do, sé co su khac nhau nhat dinh vé quyén lgi va
nghia vu cta bén nhan chuyén nhugng co phan.

Cu thé, theo LDN 2005 va Nghi dinh 43/2010/ND-
CP vé Dang ky doanh nghiép thi V Media phai co trach
nhiém dang ky thay doi co dong sédng lap, kéo theo
do, ong T - nguai nhan chuyén nhugng co phan phai
co nghia vu cung cap céc thong tin ca nhan can thiét
de V Media hoan thanh thu tuc thong bao véi Phong
dang ky kinh doanh cta S& ké hoach dau tw TRHCM."
Trong vu a@n nay, cac chirng cir ma ba Y dua ra chua
du tinh xac thuc nén khong thé chirng minh ong T
hoan toan c6 16i trong viéc cung cap thong tin hay
khong. Nhung tém lai, ¢ thoi diém nay, 6ng phai co
trach nhiém cung cap thong tin cén thiét dé V Media
hoan thanh céc thu tuc theo luat dinh. Tuy nhién, néu
ap dung LDN 2014 va Nghi dinh 78/2015/ND-CP dugc
stra doi, bo sung bai Nghi dinh 108/2018/ND-CP thi
trong truong hop trén V Media khong can phai lam
thu tuc dang ky thay doi co dong sang lap, do dé ong
T ciing khong cd nghia vu phai cung cap thong tin ca
nhan cho cong ty.

Khi da tro thanh co dong cta cong ty, ong T sé c6
day du cdc quyén dugc quy dinh tai Diéu 79 LDN 2005
va Diéu 114 LDN 2014. Ong T s& hitru 10% c6 phan
cua cong ty va tinh tai thoi diém ong T khai kién la

S Nguyen XuanBang, Tén goiva goitén hop ddng’ (Thang tin Phap luat Dan sy, 26/01/2008), <https://thongtinphapluatdansu.edu.vn/2008/01/26/124234/>

truy cap ngay 06/04/2020

® LDN 2014 quy dinh vé giao dich mua ban, chuyén nhurgng co phan tir Diéu 122 dén Diéu 131

7 Xem thém tai: Lé Nhat Bao, tldd

® LDN 2005 Diéu 126(7) & LDN 2014 Diéu 87(3)
 LDN 2005 Diéu 84(5)

9 LDN 2014 Diéu 119(3)

" Nghi dinh 56 43/2010/ND-CP Diéu 41(2)
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vao ndm 2011 thi da trai qua hon 6 thang lién tuc ké
tlr ngay ong chinh thirc trg thanh co6 dong cong ty.
Do do, o6ng co quyén dugc nhan cac thong tin, bao
cao lién quan dén tinh trang hoat dong, tai chinh, lgi
nhuan cua V Media.

Ban vé nghia vu cla nguoi nhan chuyén nhugng
co phan, co thé xac dinh nghia vu trong tam la thanh
toan tién mua co phan cho nguai chuyén nhugng co
phan."? Trong truong hgp nay thi 6ng T da hoan thanh
nghia vu cia minh ding thai han theo quy dinh phap
luat.

Do d6, c6 cin ctr dé khang dinh, tir viéc ap dung
LDN 2005 hodc LDN 2014, sé dan dén su khac biét
nhat dinh vé quyén lgi va nghia vu cia 6ng T.

3. Gia tri hiéu lyc cua hgp dong dugc ghi gia va
thanh toan bang ngoai té tai Viét Nam

3.1. Theo Phap lénh Ngoai hoi 2005 va Bo luat Dan
sur 2005

Viéc sur dung ngoai hoi trén |anh tho Viét Nam bi
han ché theo quy dinh cta phap luat. PLNH 2005 quy
dinh ngoai hdi bao gém: Déng tién cta qudc gia khac
hodc déng tién chung Chau Au va dong tién chung
khac dugc str dung trong thanh toan quoc té va khu
vuc (ngoai té); Phuong tién thanh todn bang ngoai
té,... (Diéu 4). Nguyén tac han ché sir dung ngoai hoi
trén |anh tho Viét Nam dugc thé hién cu thé tai Diéu
22; Theo do, trir mot sd truong hop nhat dinh'é, moi
giao dich, thanh todn, niém yét, quang cdo cta nquoi
cu trd, ngudi khong cu trd khong duge thue hién bang
ngoai hoi. Trong truong hop dau tu gian tiép'™, von
dau tu nudc ngoai bang ngoai té phai dugce chuyén
sang dong Viét Nam dé thuc hién dau tu (Diéu 12(1)
PLNH 2005).

Giao dich giira 6ng T, nha dau tu nudc ngoai, va ba
Y 1a hgp dong chuyén nhugng ¢d phan. Ong T da cling
ba Y da thoa thuan gia bang USD va da chuyén tién
thanh toan truc tiép tir tai khoan cua ong tai Nhat Ban
vao tai khoan cua ba Y tai Viét Nam bang USD - dong
tién cla quadc gia Hoa Ky.

Vi vay, hgp dong X da vi pham quy dinh ctia Phap
lénh, khong dap (ng diéu kién dé hop dong c6 hiéu
lrc vé mét ndi dung va muc dich cua hgp dong theo
quy dinh tai Diéu 122 cta BLDS 2005". Nhu vay, can
ctr theo quy dinh cua BLDS 2005 va PLNH 2005 co thé

2 DN 2014 Diéu 115 & LDN 2005 Diéu 80

két luan rang hgp dong chuyén nhugng cd phan giira
ong T va ba Y vo hiéu do thanh toan bang ngoai té.

3.2. Theo quy dinh cua phap luat hién hanh

PLNH 2005 (stra doi, bo sung boi Phap Iénh so
06/2013/PLUBTVQH13) bd sung céc hanh vi bao gia,
dinh gia, ghi gia bang ngoai té la hanh vi khong dugc
phép thuc hién trén lanh tho Viét Nam va quy dinh cac
truong hop duge phép st dung ngoai hoi dugc xac
dinh theo quy dinh cia Ngan hang Nha nudc Viét Nam
tai Diéu 22. Nha dau tu nude ngoai la nguoi khong cur
trl phai mo tai khoan va chuyén von dau tu gian tiép
bang ngoai té sang dong Viét Nam dé thuc hién dau
tur (Didu 12).

BLDS 2005 ciing da dugc thay thé bai BLDS 2015,
trong do cac diéu kién dé giao dich dan su co hiéu luc
dugc diéu chinh tai Diéu 117. Theo do, muc dich va
ndi dung cua giao dich dan su khong duogc vi pham
diéu cam cua luat, trong khi BLDS 2005 yéu cau muyc
dich va noi dung cua giao dich khong vi pham diéu
cam cua phap luat. Thuat ngir “diéu cam cua phap
luat” c6 pham vi diéu chinh rong hon so vai “diéu cam
cua luat”. “Luat” la van ban quy pham phap luat do
Qudc hoi ban hanh, cé gid tri phap Iy cao hon hau hét
cac loai van ban quy pham phap luat (chi sau Hién
phap), con “phap luat” la toan b hé thong van ban
quy pham phadp luat, do nhiéu co quan Nha nuéc ban
hanh, bao gém ca luat va cac van ban dudi luat (phap
lénh, nghi dinh, thong tur...).™

Nhu vay, can ctr theo PLNH 2005 da stra doi, bo
sung nam 2013 thi viéc ong T va ba Y thoa thuan gia,
ghi gid co phan bang ngoai té (USD) va viéc éng T
thanh toan bang ngoai té truc tiép tir tai khoan ca
nhan tai Nhat vao tai khoan cta ba Y la vi pham quy
dinh cua Phap lénh nhung khong vi pham diéu cam
cua “luat”. Do do, néu ap dung BLDS 2015 thi viéc vi
pham trén khong dan dén hau qua phap ly |a hgp dong
bi vo hiéu nhu khi stir dung BLDS 2005. Thay vao do,
cac bén co thé bi phat tién do cac hanh vi vi pham trén
theo quy dinh tai Diéu 23(4)(n) va Diéu 23(4)(d) Nghi
dinh 88/2019/ND-CP Quy dinh vé X phat vi pham
hanh chinh trong linh vure tién té va ngan hang (“Nghi
dinh 88/2019/ND-CP").”

'3 Cac trrong hop duoc phép sir dung ngoai hoi gom: céac giao dich vai to chirc tin dung, céc trudng hop thanh todn thong qua trung gian gém thu ho,
uy théc, dai Iy va cac truong hop céan thiét khac duoc Thu tudng Chinh phi cho phép (PLNH 2005 Diéu 22)

' Pau tu gian tiép nudc ngoai vao Viét Nam la viéc nguoi khong cur tri mua ban chirng khodn, cac gidy t& co gia khéac va gop von, mua co phan dudi
moi hinh thirc theo quy dinh cta phap luat Viéet Nam ma khong truc tiép tham gia quan ly (Diéu 4(13) PLNH 2005)

"“Pigu 122(1)(b) BLDS 2005 quy dinh “Muc dich va ndi dung cua giao dich khdng vi pham diéu cam cta phap luat, khong trai dao dirc xa hoi”.

s ¥em thém tai: Kiéu Anh Vi,

i pham diéu cadm cua “luat” hay “phéap luat™? Théi bao Kinh t& Sai Gon (23/9/2017), <https://www.thesaigontimes.

vn/48537/Chao-ban-co-phan-rieng-le-van-roil.himl> truy cap ngay 07/04/2020
"Hanh vi ghi gid bang ngoai té duoc xi Iy theo Digu 23(4)(n), hanh vi ddu tu gidn tiép vao Viét Nam ma khong ma tai khoan theo quy dinh cia nha

dau trr nude ngoai |a ngudi khong cur tri duge xir ly theo Diéu 23(4)(d)
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4. Két luan

Qua viéc phan tich va binh luan ban &n, nhom tac
gia dic két dugc mot sd két luan sau:

Thir nhat, can phan biét giao dich chuyén nhugng
co0 phan va mua ban co phan. Vé nguyén tac, cac
co dong trong cong ty c6 phan dugc tu do chuyén
nhuong co phan cho nguoi khéc, trir mot vai truong
hgp quy dinh. Quan hé phap luat nay dugc thyc hién
gira bén chuyén nhugng la cd dong cong ty va nquoi
nhan chuyén nhugng, ban than cong ty ¢ phan khdng
thé la chu thé chuyén nhugng. Trong khi do, nha dau
tu chi dugc phép mua cd phan cta cong ty co phan
khi cong ty thuc hién chao ban co phan dé gia tang
von diéu lé. Cong ty co phan phai la mot bén trong
giao dich mua bén cd phan.

Thir hai, theo LDN 2005 thi ngudi nhan chuyén
nhuong co phan cua co dong sang lap trong thoi han
3 nam ké tir ngay doanh nghiép dugc cap GCN DKKD
thi duong nhién trg thanh c6 dong sang lap, tuy nhién,
theo LDN 2014 thi mac di ngui nhan chuyén nhugng
cd phan trong truong hgp trén khong thé tre thanh co
dong séng lap. Do do, trach nhiém dang ky thay doi co
dong séang lap v6i co quan nha nudc co tham quyén
da khong con dugc dat ra khi ap dung LDN 2014.

Thir ba, viéc str dung ngoai hdi trén |anh tho Viét
Nam bi han ché. Hanh vi vi pham phéap luat vé ngoai
hoi co thé bi phat tién dén 250 triéu dong dai vdi ca
nhan va 500 triéu dong doi vai to chirc'® va phai chap
hanh maot s6 hinh thirc xtr phat bo sung.’ Déac biét, trir
mot s truong hop dugc phép, cac hanh vi nhu giao
dich, thanh toan, niém yét, quang cao, thoa thuan, ghi
gid, bdo gia, dinh gia trong hgp dong déu bi nghiém
cam. Do do, ca nhan, to chirc can than trong khi thuc
hién cac hoat dong lien quan dén ngoai hoi dé han
ché céc rui ro khong mong mudn.
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Chinh phu vé Dang ky doanh nghiép
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THE ANSWERS OF MINIGAME:

Answer: 1

“The purpose of this article is to explore the concept of “global governance”
and the way it applies to the management of international migration by using
trafficking of human beings as a case study.”

Answer: 2
“Two key principles of global governance are participation and accountability.”

Answer: 3

“There are three main branches of international law that are applicable to traf-
ficking. They are transnational criminal law (TCL), international criminal law (ICL)
and international human rights law (IHRL)."

Answer: 4
“In any system of governance, legal accountability is desirable for four rea-
sons.”
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