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LO1 NOI PAU

Céu lac bo Nghién ctru va Tu van phap luat (LRAC) luén no luc khéng
nglrng trong viéc xdy dung mot méi trurong hoat dong vdi ba nén tang chinh:
Nghién ctru - Thuc hanh - Phan bién thong qua cac hoat déng chu dao phu
hop vai nang luc cua sinh vién. DE thuc hién nhiing muc tiéu nay, LRAC da va
dang ap u nhitng du an danh cho cac ban sinh vién dam mé vdi nganh luét,
thich nghién cttu va sdng tao. La nhitng nqudi dang ngoi trén ghé nha truong,
chiing t6i phan nao hiéu duoc rang: sinh vién luat can duoc rén luyén ki ndng
viét, rong hon la kha nang nghién cwru. Vi I€ nay, chuyén san Sinh vién & Phap
luat da ra doi.

Day la noi sinh vién cé co hdi van dung nhitng kién thirc da hoc va tiép
tuc phat trién cdc ki nang can thiét théng qua viéc nghién ctru va thuc hanh
viét cdc bai luan, bai nghién ctru khoa hoc ngan vé cac van dé lién quan dén
lugt phdp dang dién ra ngoai xa hoi. Viéc duoc cac thdy cé nhan xét vé kha
nang viét cua ca nhan o ngoai khuon khé Iop hoc la mét co hdi hiém cé. Khéng
chi vay, nhitng gop y, phan bién bai viét tir cac anh chi khoa trén ciing tao ra
nhirng goc nhin da chiéu. LRAC mong muén tao diéu kién tot nhat cho sinh
vién duoc thur stic vdi nghién ctru phap luat thong qua qua trinh nghién ctiu -
viét - phan bién nham tao tién dé cho viéc thuc hién cac cong trinh nghién ctru
khoa hoc hoan chinh sau nay.

Bang nhirng c6 gang, ching t6i lubn mong muén déng gop céng strc
cua minh vao cong cudc tao dong luc thic day sinh vién phat trién cdc ki nang
can thiét cho viéc nghién ctru va tu van phap luat. Song, kién thic la vé tan va
hiéu biét cua ching t6i con han ché nén nhitng khiém khuyét ciing nhu thiéu
sot trong cdc bai viét cua chuyén san la khong thé tranh khoi. Ching t6i luén
san long dén nhan nhitng y kién phé binh tir cac ban déc gia dé nhifng sé phat
hanh sau duoc tét hon.

Cudi clng, xin guri loi cam on su quan tam, giup dd trong qua trinh hoan
chinh chuyén san cua céc giang vién khoa Luat Kinh té; cdac anh chi khoa trén
da giup duyét, stra bai va ciing nhu tat ca cac ban sinh vién lu6n déi theo, ting
ho chuyén san Sinh vién & Phap luat néi rieng va LRAC noi chung.

Cau lac bo Nghién ciru va Tu van Phap luat
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Kinh da trong

CAC CO CHE PHONG NGU'A TRANH CHAP
GIUA NHA NUGC & NHA PAU TU NUGC NGOAI - GOC NHIN TU ASEAN

Tran Ngoc Phuong Minh (K15502) & Nguyén Lé Bao Chau (K16502),
Sinh vién Pai hoc Kinh té - Luat, PHQG Tp.HCM

Theo di liéu cua HGi nghi Lién Hop Quéc vé Thuong mai va Phat trién (UNCTAD), téi 2015, 10 thanh vién
ASEAN da ki két 664 Hiép dinh dau tu song phuong (BIT) va cdc Hiép dinh thuong mai chira cac chuong quy
dinh vé dau tu.” Cac hiép dinh nay duoc ki két trong ndi khoi cac thanh vién ASEAN vdi nhau, giira cdc thanh vién
ASEAN va cédc qudc gia bén ngoai, va dudi danh nghia kh6i ASEAN vdi cdc qudc gia khac. Ngoai su chong lan vé
cdc dinh nghia, cdc quy dinh vé bao hé dau tu va cdc diéu khoan giai quyét tranh chap dan dén kho khan trong
viéc ap dung luat déi vdi dau tu quadc té, cdc nha dau tu con co thé lgi dung mang ludi nay dé “treaty shopping”,
lra chon hiép dinh chira nhitng diéu khoan cé lgi cho minh lam luat ap dung khi xay ra tranh chap. Bai viét tap
trung néu ra nhitng vuéng mac trong viéc giai quyét tranh chap gilra nha nudc va nha dau tu tir goc nhin cua
ASEAN, tir dé kién nghi cdc co ché phong ngira tranh chap hiéu qua cho cadc quéc gia nay.

Tir khoa: ASEAN, Hiép dinh dau tu, tranh chap nha nudc & nha dau tu nudc ngoai

According to the United Nations Conference on Trade & Development (UNCTAD), as of 2015, the 10 Member
States of ASEAN had ratified 664 Bilateral Investment Treaties (BITs) and Free Trade Agreements containing
chapters on investment. These treaties were signed between ASEAN members, ASEAN members with other
non-ASEAN States, and most importantly, ASEAN as a whole with non-ASEAN States. Notwithstanding the
overlapping definitions, investment protection clauses and dispute resolution mechanisms which make resolving
international investment disputes difficult, the investors can make use of these treaties to conduct “treaty
shopping”, choosing favourable treaties to be the applicable laws in their disputes with host states. Hence, this
article concentrates on citing difficulties in dispute resolution between host states and foreign investors from an

ASEAN perspective and then recommends effective prevention methods for international investment disputes.

Keywords: ASEAN, Bilateral Investment Treaties, Investor - State disputes.

1. Khai niem khoan dau tu va
nha dau tu

Pau tu quoc té dugc hiéu la viéc
chi s& hitru chuyén tai san vo hinh
hodc hiru hinh ctia minh tir mot
quoc gia tdi mot quoc gia khac, vai
muc dich tao ra lgi nhuéan.? Dau tu
quoc té thuong dugc diéu chinh
boi cac hiép dinh dau tu quoc té
song phuong va da phuong. Cac
hiép dinh nay dugc ki két gilra cac
quoc gia la nwéc ma nha dau tu
mang quoc tich va quoc gia dugc
dau tu, dat ra cdc nguyén tac bao
ho nha dau tu nudc ngoai va tai
san cua ho. Ngoai ra, cac hiép

dinh nay ciing tao co hoi dé nudc
dugc dau tu thu hat nguon von tir
nuéc ngoai, tao da phat trién kinh
té.

Doi vai khoi ASEAN, viéc ki két
cac Hiép dinh dau tu song phuong
va da phuong mang y nghia dac
biét quan trong khi da sd cac
quac gia trong khoi nay déu la cac
quoc gia dang phat trién, nhat la
nhom CLMV (Campuchia, Lao,
Myanmar va Viet Nam). Vao nam
2009, cac quoc gia ASEAN da ki
két Hiép dinh Pau tu Toan dién
ASEAN (ASEAN Comprehensive
Investment Agreement - ACIA) voi

mong doi day sé la co ché gilp
ASEAN thu hat dau tu nudce ngoai,
tien t6i hoan thién Cong dong
Kinh té ASEAN (AEC). Tuy nhién,
cac BIT ki két gilra cac quoc gia
thanh vién noi khoi ASEAN van cé
hiéu luc va tao ra su chéng lan voi
ACIA. Khong chi vay, cac qudc gia
nay van tiép tuc gilr quyén ty dinh
doat va quyén ki két cac BIT khéc,
vGi cac qudc gia khac trong tuong
lai.?
1.1. Khoan dau tu

Thuat ngtr “khoan dau tu”
thuong duge dinh nghia dudi hai

' Diane A. Desierto (2015), Monitoring and Implementing AEC Investment Policy in ASEAN's Regional Treaties, tr.15.

2 Sornarajah, M. (2017). The international law on foreign investment. Cambridge University Press, tr.7.

¥ Nipawan, P. (2015). The ASEAN way of investment protection: an assessment of the ASEAN comprehensive investment agreement (Doctoral dissertation,

University of Glasgow), tr.41.
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goc do la goc do tai san va va goc
do doanh nghiép.* Goc do tai san
(‘assets-based approach’) nham
tGi bao vé quyén va tai san cua
nha dau tu nudc ngoai. Goc do
doanh nghiép (‘enterprise-based
approach’) xac dinh khoan dau tu
thong qua su s@ hiru hodc kiém
soat cua nha dau tu doi véi doanh
nghiép hodc mot phan doanh
nghiép.’

Cu thé nhu trong Diéu 4 (d)
Hiép dinh Dau tu toan dién ASEAN
(ACIA), thuat ngir “khoan dau tu”
duoc dinh nghia la “bat ki loai tai
san nao dugc so hiru hodc kieém
soat boi mot nha dau tu”°® dinh
nghia nay dugc gan véi mot danh
sach liet ke nhung khong qigi
han céac loai tai san dugc xem la
mot khoan dau tu, bao gom ca cd
phan, trdi phi€u va cac hinh thirc
dau tu dem lai quyén va lgi nhudn
khac. Cac hiép dinh ki két bai cac
quoc gia ASEAN thuong st dung
cach dinh nghia nay dé tao ra su
bao ho cao nhat déi vai cac khoan
dau tu.’

“Khoan dau tu dugc bao ho”
(‘covered investment) la caéc
khoan dau tu nam trong pham vi
bao ho cua mot hiép dinh dau tu.
ACIA bao ho cac khoan dau tu
“phu hgp véi luét, quy dinh va chinh
sach cua quoc gia nhan dau tu™.
Hiép dinh ASEAN - Trung Quédc
lam ro hon khai niem “chinh sach”
la nhitng chinh sach anh huong téi
khoan dau tv ma da dugc tuyén
bo va xac nhan bai Chinh phu cua
mot Bén Ki két, va da dugc cong
khai bang van ban™.

1.2. Nha dau tu

“Nha dau tu™” |a nguoi tién hanh
viéc dau tu. Trong cac hiép dinh
dau tu quoc té, nha dau tu bao
gom ca nhan, phap nhan va céc
hinh thirc t6 chirc khac nhu céc
doanh nghiép va to6 chirc khong
co tu cach phap nhan.'® Quac tich
cua nha dau tu nudc ngoai la ca
nhan thuong duge xac dinh qua
quadc tich, quyén cong dan hodc
noi thuong trd. Quoc tich cua
phap nhan thuong duoc xac dinh
qua noi dang ki thanh Iap, tru so
chinh hodc noi phap nhan thuc
hién nhiéu giao dich nhat.

Diéu 4 (d) ACIA da dinh nghia
nha dau tu la thé nhan hoac phap
nhan cua mot Bén Ki két, da va
dang thuc hién dau tu tai mot
nude thanh vién khac. Theo Diéu
nay, phap nhan phai dugc thanh
lap hop phép va phai co hoat dong
thuong mai dang ké trén lanh tho
cua qudc gia dugc dau tu.

Khi nha dau tu dau tu vao mot
quoc gia khéac, nha dau tu sé duoc
bao hd bdi cac nguyén tac chung
cua luat quéc té nhu nguyén
tac doi xur Toi hué qudoc (MFN),
nguyén tac doi xr Quoc gia (NT),
nguyén tac D&i xir cong bang va
binh dang (FET). Déng thoi, tai san
cua nha dau tr cling dugc bao vé
khoi viéc bi truat hiru bat hgp phép
hodc quoc hitu héa. Tuy nhién, cac
hiép dinh dau tu quoc té thuong
co xu hudng chira dung cac diéu
khoan bao hé qua mirc va vo han
do céc quoc gia qua chu trong vao
viéc thu hit dau tu." Vi vay, bat
cr hanh dong nao cua chinh ph

anh hudng tdi linh vuc duge dau
tu cla cdc nha dau tu nudc ngoai
cling co6 kha nang bi xem la bién
phap vi pham cac diéu khoan bao
ho dau tu, dan tai tranh chap.

2. Cac co ché giai quyét tranh
chap

Cac Hiép dinh ki két bai céac
qudc gia ASEAN thudng cung cap
day du mat loat cac co ché giai
quyét tranh chap va thu tuc lién
quan, co thé ké dén mot so co ché
thudng dugc ghinhan nhu: 1) Hoa
gidi; 2) Tham van; 3) Co ché giai
thich chung cua céc quoc gia la
Bén Ki két; 4) T6 tung hanh chinh
tai cac quoc gia ASEAN; 5) Tranh
tung tai hé thong Toa an trong
nudc cua cac quoc gia ASEAN;
6) Co ché trong tai cua Trung
tam Giai quyét Tranh chap bau tu
(ICSID); 7) Trong tai vu viéc theo
luat UNICITRAL.™

Doi véi ACIA, khi co tranh chap
gira nha nudc va nha dau tu thi
dau tién cac bén phai hoa giai®
hodc sur dung cac co ché khong
rang budc khac'* dé giai quyét
tranh chap. Néu sau 180 ngay viéc
hoa giai khong thanh, mot trong
cac bén co thé nop don khoi kién
theo co ché trong tai.'s Diéu 33
ACIA quy dinh hang loat céac co
ché ma céc bén co thé sir dung dé
giai quyét tranh chap nhu 6 tung
hanh chinh, t0 tung toa 4n, to tung
trong tai ad hoc va to tung trong tai
theo ICSID. Nha dau tu nudc ngoai
la bén c6 quyén quyét dinh co ché
giai quyét tranh chap, nhung mot
khi da quyét dinh to tung theo mot
co ché quy dinh trong Diéu 33, nha

4 UNCTAD (2011), Scope and Definition, UNCTAD Series on Issues in llAs Il, New York, Geneva, UN, tr.21.
5 Schefer, K. N. (2016). International investment law: text, cases and materials. Edward Elgar Publishing., tr.70.
& ACIA, Diéu 4 (c): "Every kind of asset, owned or controlled, by an investor”. See more: Salacuse, J. W. (2010). The law of investment treaties. Oxford

University Press on Demand. tr.160.

T UNCTAD, (2011), Scope and Definition, UNCTAD Series on Issues in [IAs II, New York, Geneva, UN, tr.24-27.

s ACIA, Digu 4 (a).

® Hiép dinh Dau tur ASEAN - Trung Quéc, Diéu 1(d), cha thich sa 1.

10 Schefer K. N. (2016). /d 5, tr.135.

" Herliana. (2015). ASEAN Synergy to Overcome Challenges in Investment Arbitration. Indonesian J. Intl L., 13, 32, tr.01.
2 ¥em ACIA Diéu 28 et seq; Hiép dinh D3u trr ASEAN- An D6, Diéu 20 et seq; Churong Dau turr cua Hiép dinh ASEAN- Australia-New Zealand, Diéu 18 et
seq.; Hiép dinh Dau tu ASEAN - Han Quoc, Diéu 18 et seq.; Hiép dinh Dau tur ASEAN - Trung Quéc, Diéu 13 et seq.

3 ACIA, Bieu 30.
* ACIA, Diéu 31.
5 ACIA, Diéu 32.
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dau tu sé mat quyén str dung cac
co ché con lai.

Hon 640 Hiép dinh cua cac
nudc ASEAN cé cac co ché tuong
tu nhu trén, hon nira, mdi quan hé
hay thir bac uu tién giira cac Hiép
dinh nay chua dugc nghién ctru va
xem xét." Do vay, cd rui ro rat cao
mot tranh chap gitra nha nudc va
nha dau tu nudc ngoai phat sinh
tr mot vi pham quy dinh trong
ca mot Hiép dinh do khoi ASEAN
ki két va mot Hiép dinh do ban
than qudc gia thanh vien ASEAN
ki két sé dugc giai quyét bai hai
co ché giai quyét tranh chap quy
dinh trong hai Hiép dinh. Qudc gia
nhan dau tw sé ton rat nhiéu chi
phi va cong stric dé tham gia tranh
tung dudi cac co ché khac nhau
quy dinh trong cdc Hiép dinh khac
nhau."

Hon nira, cac hiép dinh dau tu
quadc té hién nay déu c6 nhirng quy
dinh rat ro rang, cu thé dén tirng
chi tiét cam két vé quyén va nghia
vu, cac diéu khoan chon bo, bao
lry,... do do, chi can nha nudc,
dac biet la cac nudc ASEAN (rng
xtr khdng phii hgp véi cac quy dinh
trong hiép dinh dau tu thi nguy co
bi khoi kién |a rat cao.™

3. Thuc trang giai quyét tranh
chap giira nha nudc va nha dau tu
nudc ngoai trong khu vuc ASEAN

Va6i luong von dau tu truc tiép
tr nude ngoai vao ASEAN cang luc
cangtang lén, cac quoc gia ASEAN
cang c6 rui ro Ién doi mat véi cac

'® Diane A. Desierto (2015), id 1, tr.37.
"7 Diane A. Desierto (2015), id 1, tr.7.

tranh chap véi nha dau tu nudc
ngoai. Cac qudc gia thanh vién
nhu Indonesia, Malaysia, Thai Lan,
Viét Nam, Myanmar va Philippines
déu da vudong phai tranh tung véi
nha dau tu tai toa trong tai."”® Méc
du so lrgng tranh chap thap so
vGi dong von dau tu doi dao trong
khu vurc nay, anh hudng cta chiing
da tro nén dang bao dong vai cac
quoc gia lién quan.?

Vi du nhu tai Viet Nam hién
dang thuc thi @p dung co ché
phan cap dau tu. Theo do, céc dia
phurong duge quyén cap phép du
an tuy theo quy mo, muc do du
an.” Viéc nay da tao quyén lyc rat
l6n cho cac dia phuong, dan dén
viéc cap phép tran lan va rat phép
madt cach tuy tién, gay ra su buc
xtc cho nha dau tu nude ngoai va
tang nguy co khai kién dai vai Viét
Nam.

Trong vu viéc SGS v. Philippines,
hoi dong trong tai da giai nghia
umbrella clause? qua rong lam
cho Philippines thua vu kién.?
Trong vu viec Amco v. Republic
Indonesia, hoi dong trong tai da
tinh todn so tién boi thuong thiét
hai qua lon t6i mic Indonesia da
tir chdi thuc thi phan quyét. Vi
nhiéu vu viéc trong tu khac, nhirng
lap luan khong thuyét phuc va bao
vé cac nha dau tu qua muc, khong
mang tdi cac chinh sach cua céc
quoc gia dugc dau tu [am cho cho
cac quoc gia ASEAN khong thé
bao vé lgi ich phat trién kinh té cla
minh.?

Hon nira, quy trinh giai quyét
tranh chap quy dinh trong cac Hiép
dinh dau tu thuong chi st dung
tieng Anh la ngon ngir t6 tung, va
luat t0 tung (lex arbitri) dugc xay
dung boi céc to chirc quoc té dat
tru sd tai My hodc Chau Au. Viéc
nay tao ra rat nhiéu hau qua tiéu
cue cho céc quoc gia ASEAN nhu:
rao can ngon ngir; ganh nang tai
chinh va thiéu sd lugng chuyén gia
bao chira, dan t6i nhirng két qua
khong nhu y.26 Hoi dong trong tai
va hoi dong tu van tdi tir cac quoc
gia noi tieng Anh ciing khong than
thudc vai tinh hinh xa hoi, chinh
tri, kinh t&, van hda cta cac quoc
gia ASEAN.? Vi vay, cac qudc gia
ASEAN nén co céac co ché phong
ngua tranh chap hiéu qua, nham
giam thiéu t0i da cac tac dong
tiéu cuc cua cac hiép dinh tu do
thuong mai va dau tu.

4. Kién nghi cac phuong thirc
phong ngira tranh chap giira nha
nudc va nha dau tur nudc ngoai

Khi céc tranh chap giita nha
nudc va nha dau tu nudc ngoai
tao ra nhirng anh huong tiéu cuc
cho quoc gia tiép nhan dau tu, cac
qudc gia da c6 nhirng phan (rng
khac nhau. Mot s6 qudc gia da
quyét dinh rGt khoi hé thong giai
quyét tranh chap ICSID# (Bolivia,
Ecuador, Venezuela,...), stra doi
cac Hiép dinh dau tu hodac FTA
ma quoc gia do |a mot bén ky két,
hodc thiét lap cac phuong thirc
phong nglra tranh chap. Trong do,
theo nhom tac gia, cac quoc gia

8 Nguy co Chinh phu bi khai kién theo CPTPP: Mai lo mang tén “phan cap dau tu”, xem 05.12.2018, <https://bit.ly/2FXDR30>.
" Herliana, (2015). Id 11, tr.03. Mot so tranh chap c6 thé ké tai nhu Thai-Lao Lignite v. Lao PDR, Malaysian Historical SalvorsSdnBhd v. Government of

Malaysia, Trinh VinhBinh v. Vietnam.

2 M Sornarajah, Asian Views of Foreign Investment Law, in Nottage, Foreign Investment and Dispute Resolution Law and Practice in Asia, Routledge,
2011, Vivienne Bath and Luke Nottage (eds) page 248.

21 Piéu 39 Luat Dau tr cong 2014

2 DPiéu khoan cho phép dua cac nghia vu hop dong ki két gilra nha nude va nha dau tu nurde ngoai vao trong pham vi bao hé cua céc BIT.
2 SGS Société Geénérale de Surveillance S.A. v. Republic of the Philippines, ICSID Case No. ARB/02/6, 29/01/2004.

2* Amco Asia Corporation and others v. Republic of Indonesia, ICSID Case No. ARB/81/1,17/12/1992.

% Herliana, id 11, tr.04.
%6 Herliana, id 11, tr.04.
2 Herliana, id 11, tr.01.

% Trung Tam Quédc té vé Giai quyét Tranh chap Dau tr (The International Centre for Settlement of Investment Disputes - ICSID) duoc thiét 1ap vao nam
1966 dira trén Cong wdc 1965 vé giai quyét tranh chap dau tu gilra cac qudc gia va cong dan cac qudc gia khac.. Tinh dén ngay 27/08/2018, Céng wdc
ICSID cd 162 qudc gia thanh vién. Xem 04.12.2018, <https://icsid. worldbank.org/en/Pages/icsiddocs/List-of-Member-States.aspx>.
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ASEAN nén dinh huéng tham khao
cac phuong thic phong ngla
tranh chap gitra nha nuéc va nha
dau tu nudc ngoai dé bao vé tot
nhat lgi ich qudc gia va van thu hit
dugc dong von dau tu quoc té.

4.1. Chia se thong tin

Thoi diém tot nhat dé giai quyét
mot tranh chap gilra nha nudc va
nha dau tu nudc ngoai la trude khi
tranh chap do xay ra.”? Cach tot
nhat dé cac quoc gia phong ngira
tranh chap la thuc hién cac chinh
sach chia se thong tin va tao ra
su hop tac trong hé thong céac co
quan nha nudc.*® Cac hiep dinh
dau tu quoc té chu yéu duge dam
phan gilra cac vién chuc ngoai
giao, vién chirc chinh phu cap cao,
dong thoi ndi dung va mic do
nghia vu ma ho thoa thuan thuong
khong lién két dén céc co quan dia
phuong - nhitng chu thé lam viéc
truc tiép voi cac nha dau tu. Rat
it nhirng chinh sach khuyén khich,
bao ho va tu do héa dau tur ma
chinh phd cam két dugc cac co
quan nha nudc dia phuong thuc
hién doi vai nha dau tu.*’

Dé giai quyét van dé trén, cac
nudc da thuc hién nhiéu bién phap
dé cai thién viéc chia se thong tin.
Mot trong sd do la Peru® vai cac
bién phap chu yéu dugc dat ra la:

(i) Thong bao dén cac co quan
nha nuéc o dia phuong vé cac
cam két qudc té cua chinh phu doi
véi cac nha dau tu;

(ii) Thiét lap hé thong thong tin

trén website clia mot co quan nha
nudce (co thé la Chinh phi hodc Bo
K& hoach & Dau tu), theo do céc
co quan ¢ dia phuong sé thong
bdo kip thoi qua website khi nay
sinh van dé véi nha dau tur nudc
ngoai. Hé thong nay cdé thé canh
bdo sém van dé, qgilp cac qudc
gia kip thoi can thiép va cé nhirng
quyét dinh thich hgp trude khi co
tranh chap. Hon nira, hé thong nay
ciing cho phép nha dau tu nudc
ngoai gui thong bdo, khi€u nai
dén céc co quan nha nudc va yéu
cau giai quyét thong qua hé thong
thdng tin nay.

Pbong thoi, cac hoi thao ciing
nén dugc td chirc nham nang cao
nhan thirc cla cac co quan dia
phuong doi vai tranh chap nha
nudc va nha dau tu nudc ngoai,
dac biét la trong cach tiép can va
thuc hién cac Hiép dinh dau tu.

4.2. Thuc hién thu tuc xem
xét lai cac quyét dinh hanh chinh
(‘administrative review’)

Mot phuong thic khac gilp
ngan chan tranh chap leo thang
gitra nha nudc va nha dau tu nudc
ngoai la dat ra mot co ché dé xem
xét lai cac quyét dinh hanh chinh
cua cac co quan nha nudc khi nha
dau tu nudc ngoai co co so cho
rang cac quyét dinh vi pham céc
diéu khoan cua cac BIT.3

Khi qudc gia tiép nhan dau tu
xem xét lai cac quyét dinh hanh
chinh va nhan ra nhirng sai soét
trong viéc ban hanh chinh sach, ho

sé kip thoi stra chira nhirng van dé
phéat sinh hoéc thay thé bang mot
chinh séch khac. Véi cach tiép can
nhu vay, nha nudc sé dat duoc su
cai thién trong bd may hanh chinh,
tr dé tranh duoc viec tranh tung
trude hoi dong trong tai vai khoan
chi phi giai quyét tranh chap khong
16. Khong chi vay, nha dau tu ciing
co su tin tweng hon ddi vai quoc
gia tiép nhan dau tu khi van dé
dugc giai quyét nhanh chéng.

Cac BIT dugc ki két trong thoi
gian gan day déu cung cap co ché
xem xét lai cac quyét dinh hanh
chinh trudc khi tién t6i giai quyét
tranh chap bang trong tai, trong
s0 do co thé ké dén ban du thao
BIT cua Trung Quoc va Latvia®
va BIT da ki két giira Belgium-
Luxembourg va Colombia nam
2009%. Diéu nay cho thay su tich
cuc cla cac quoc gia trong no luc
cai thién bd mdy hanh chinh dé
giam thiéu cac tranh chap vé dau
tu va khuyén khich dau tu nudc
ngoai.

4.3. Co quan giam
(“ombuds”) va hoa giai

sat

Hién nay, mot sd qudc gia tiép
nhan dau tu da cung cép cac co
ché chuyén tiép nhan va giai quyét
cac van dé ma nha dau tu gap
phai bang cach thiét |ap co quan
tiép nhan khiéu nai tir nha dau tu
va dich vu hoa giai.

Giam sat vién ("Ombud”) la vién
chirc duge chi dinh bai co quan
nha nudc thuc hién giai quyét céc

% Barton Legum, (2006). “The difficulties of conciliation in investment treaty cases: A comment on Professor Jack C. Coe’s Toward a complementary
use of conciliation in investor-State disputes—A preliminary sketch™. 21:4 Mealey’s Arbitration Rep. 72 (2006), reprinted in 2:2 Mediation Committee
Newsletter 27 (International Bar Association 2006).
¥ |nvestor—State Disputes: Prevention and Alternatives to Arbitration, UNCTAD Series on International Policies for Development, 2010, tr.93.

1 1d 27, 2010, tr.67.

% pPery da cd tranh chap dau tién vdi nha dau tu nirde ngoai vao ndm 2003 va sau do ciling nhan nhiéu khiéu kién dura trén cac hiép dinh dau tur giira Peru
va nha dau tr nude ngoai. DE giai quyét van dé trén, Peru dd ban hanh luat sd 28933 dé gop phin phong tranh tranh chap ddu tr dua trén co ché chia
se thong tin, Investor—State Disputes: Prevention and Alternatives to Arbitration, UNCTAD Series on International Policies for Developement, 2010, tr.69.
3 Administrative Review Policy, November 2014, xem 24.11.2018, <htips.//bit.ly/2DRWbse>.
* *..The Republic of Latvia takes note of the statement that the People’s Republic of China requires that the investor concerned exhausts the domestic
administrative review procedure specified by the laws and regulations of the People’s Republic of China, before submission of the dispute to ICSID...", xem
24.11.2018, <http://investmentpolicyhub.unctad.org/Download/TreatyFile/754>.
* "With regard to acts of a governmental authority, in order to submit a claim to arbitration under this Article or to a local court or administrative tribunal,
local administrative remedies shall be exhausted, should it be required by the law of the Contracting Party. Such procedure shall in no case exceed six
months from the date of its initiation by the investor..”, xem 24.11.2018, <http://investmentpolicyhub.unctad.org/Download/TreatyFile/342>,
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khiéu nai hanh chinh va tu phap, dugc xem la “co ché
giam sat” cac hoat dong dau tu.* Doi véi cac nha
dau tu, co quan giam sét cung cap kénh dai thoai
chinh thirc dé xac dinh nhirng van dé nha dau tu gap
phai ¢ giai doan dau. Thong thudng, co quan giam
st gilp nha dau tu giai quyét khé khdan mgt cach
nhanh chong va chi phi thap hon nhiéu so véi giai
quyét tranh chap bang cac hinh thirc khac.

Giam sat vién hodc co quan giam sat cua qudc gia
tiép nhan dau tu sé tao cau ndi giai quyét van dé ma
nha dau tu gap phai. Co quan gidm sat sé cung cap
thong tin kip thoi, gidp chinh quyén dia phuong tiép
can va danh gia van dé. Co quan nay ciing tao diéu
kién cho chinh quyén dia phuong dua ra nhitng hanh
dong can thiét dé khac phuc cac vuéng mac trudc
khi mai quan hé giira nha dau tu va chinh quyén dia
phuong tro nén xau di.

Mot dién hinh cho nhirng co quan giam sat nhu
vdy co thé duge tim thdy ¢ Han Quoc, van phong
giam sat la vi tri chién luge nam trong KOTRA (The
Republic of Korea investment promotion agency - Ca
quan x(Uc tién dau tu Han Quéc), tuy vay van phong
hoan toan doc lap vai KOTRA va chiu trach nhiém
truc tiép truede tha tudng. 010% (The Office of the
Foreign Investment Ombudsman - Van phong thanh
tra dau tu nuée ngoai) 1a mot to chirc phi lgi nhuan
nam trong KOTRA véi muc tiéu chinh la ho tro nha
dau tu doi mat vdi kho khan trong quan ly doanh
nghiép, theo ddi va giai quyét cac van dé cling nhu
tiép tuc hudng dén viéc cai thién moi truong dau tu o
nudc tiép nhan dau tu.

010 thuong giai quyét khiéu nai cua nha dau tu
theo hai loai tha tuc dac biét, tly thudc vao ban chat
cua khiéu nai. Mot mat, van dé sé dugc giai quyét
thong qua hoi dong tu van doanh nghiép, bao gom
dich vu tu van va ho trg nha dau tu nuwée ngoai trong
viéc nghién ctru luat quoc gia, giai quyét van de,... de
giip nha dau tu vugt qua kho khan khi doi mat vai
moi truong dau tu & Han Qudc. Mat khac, néu céc
khi€u nai xuat phat tir 16 hong phap luat hay céac tro
ngai hanh chinh, ngoai viéc tu van cho nha dau tu,
010 c6 thé dé nghi cdc co quan lién quan cua Chinh
phu cai thién chinh sach dau tu, thu tuc hanh chinh,
luat phap va céc quy dinh.

Mot céach ti€p can tuong tu nhu trén cd thé dugc
tim thay trong viéc thiét lap dich vu hoa giai vé dau
tu. Nha nudce co thé lap ra co quan hoa giai cho céac
nha dau tu nudc ngoai hodc chi dinh mot hoa giai
vién xuc tién doi thoai gilra cac bén nham tao diéu
kién giai quyét van dé mot cach nhanh chéng. Co ché

% )d 27,2010, pg.87
I Xem 24.11.2018, <http://ombudsman.kotra.or.kr/>.

hoa gia dong vai tro nhu la mot ngudi truyén dat, tu
van va hoa giai chir khong phai la nguai cam quyén
hay tham phan, co ché nay sé phan hoi nhirng yéu
cau tir nha nudc nhu nha dau tu va dua ra nhirng giai
phap cé can nhac lgi ich gilra cac bén.

5. Két luan

Mac du céc vu kién trén thuc té doi voi cac quoc
gia ASEAN chua thuc su nhiéu, nhung anh huong
cua ching thi khong hé nho. Tir nhirng kinh nghiém
cua cac quoc gia khac, cung véi nhirng vu kién da
gap phai, cac quoc gia ASEAN phai cam thay sur can
thiét trong viéc xay dung va phat trién cédc bién phép
phong ngtra tranh chap dau tu quoc té dé bao vé tot
nhat lgi ich quoc gia, dong thai van thu hiat dong von
dau tu nude ngoai. Cac bién phap nhu thiét [ap mang
ludi chia se thong tin, ban hanh thu tuc ra soat hanh
chinh va thiét lap cac co quan giam sat va hoa giai
chinh la cac bién phap noi bat va dugc danh gia cao
vé tinh hiéu qua ma céac quoc gia ASEAN nén nghién
ctru tham khao va ap dung cho qudc gia cua minh.
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Nhan xét cua sinh vién:

1. VE hinh thirc:

Bai viét phan chia bo cuc r rang, gitp nguoi doc dé
theo doi néi dung bai viét.

Ngudn tai liéu tham khao da dang, dang tin cdy va
duroc trich dan day du.

2. Vé néi dung:

Uu diém: Nhom tac gia c6 su dau tu ky ludng cho
bai viét. Nhém tac gia chi ra ro cac diém han ché trong
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co ché giai quyét tranh chap gilra nha nude va nha dau
tu nude ngoai trong khu vurc ASEAN, dong thoi dua ra
cac kién nghi hop ly. Cac kién nghi nay khong chi phan
nao giai quyét dugc cdc diém han ché da dé cap, ma
con cung cap kién thire cho ngudi doc vé cac phuong
thirc phong ngtra tranh chap gilra nha nudc va nha
dau tu nude ngoai @ mot sé nurdc trén thé gidi.

Han ché: Mac du bo cuc chia ro rang nhung lai thiéu
su lién két vai nhau, giira phan khai niém vai phan co
ché thuc trang, kién nghi khéng c6 mdi lién hé voi
nhau. Hon nira, nhém tac nén phén tich ré hon cac vi
du duoc dua ra trong bai (cu thé o phan thuc trang va
kién nghi) dé tang tinh thuyét phuc cho bai viét.

Nhan xét cua giang vién:

1. V& hinh thire: Bai viét co hinh thifc trinh bay ro
rang, dé theo doi.

2. Vé néi dung:

Uu diém: Tdc gia da co su tham khao kha phong
phu cdc tai liéu trong nudc va nudc ngoai dé hoan
thanh bai viét. N6i dung bai viét dé cap dén thuc trang
tranh chap gilra Nha nudc va NDTNN ctng nhiing co
ché giai quyét tranh chap lién quan dong thoi chi ra
kha nang phat sinh su chéng chéo trong co ché giai
quyét tranh chap phat sinh tir quy dinh cua Hiép dinh,
DUQT khac nhau, tir d6 dé xuat nhing co ché dé
phong nglra nhirng tranh chap nay.

Han ché: Su lién két vé mat ndi dung gilra cac phan
chua thuc su chat ché va phan tich van dé chua séu.
Vi du: néi dung cua muc 1. Khdi niém khoan dau tu
va nha dau tu duong nhu khong cé su lién két vai cac
muc khac cua bai viét. Hodc khi noi dén mat tranh
chap cd thé duoc giai quyét bai 2 co ché tir 2 quy dinh
khac nhau thi nén chi ra do la nhifng co ché nao o cdc
hiép dinh nao thi sé cé tinh thuyét phuc hon. Phan
thuc trang chi mdi dirng lai o néu vi du ma chua cé su
phan tich sau.

Tuy nhién, theo quan diém cua ngudi nhan xét thi
day la mot cong trinh nghién ctu nghiém tic va co
dau tu cua nhom tdc gia, bai viét da dat yéu cau cua
mat bai nghién cuu tai chuyén san.
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Kinh da trong

CAC QUY DINH VE GIAM TRU' GIA CANH |
TRONG LUAT THUE THU NHAP CA NHAN DOI VOI TIEN LUONG, TIEN CONG
THUC TRANG VA KIEN NGHI

Tran Nguyén Phudc Théng,
Sinh vién K15504T, Dai hoc Kinh té - Luat, PHQG Tp.HCM

Thu nhap tinh thué thu nhap cd nhan t(r tién luong, ti€én cong cua cd nhan duoc xét giam trir gia canh. Day Ia
mot quy dinh tién bé trong thué thu nhap ca nhan nham dam bao nhu cau thiét yéu dé duy tri cuéc séng cua cd
nhéan cd thu nhap va nhirng nguai phu thuéc cho nén quy dinh nay chi ap dung déi véi thu nhap mang tinh chat
thuong xuyén nhu thu nhap tir tién luong, tién cong va danh cho déi tuong la ca nhan cu trd. Tuy nhién, viéc quy
dinh va ap dung vao thuc tién trong thai gian qua da phat sinh nhiéu bat cap, gay khé khan cho ca nhéan cé thu
nhap chiu thué, tac dong khéng nho dén quyén duoc cham sdc, nuéi dudng cua nquadi phu thude. Tir thuc trang
nay, tac gia c6 mot vai kién nghi lién quan dén quy dinh vé giam trir gia canh trong Luat Thué thu nhap cd nhan
doi vai thu nhap tir tién luong, tién cong.

Tir khoa: Thué thu nhap ca nhan, giam trir gia canh, ngudi phu thudc.

The income for calculation of personal income tax from salaries or wages of individuals shall be considered
for family circumstance reduction. This is a progressive regulation in personal income tax to ensure the essential
need to sustain the lives of individuals with incomes and dependents, so this provision is only applicable to
regular income such as income from wages and salaries and to individuals who reside. However, the regulation
and application in practice in the past has caused many shortcomings, causing difficulties for individuals with
taxable income, affecting not only the right to care and nurture of the dependents. From this situation, the author
has some recommendations related to the provisions on family allowances in the Law on Personal Income Tax
on income from salaries and wages.

Keywords: Personal income tax, family circumstance reduction, dependents.

1. Khai niém

1.1. Khai niém vé thué thu nhap
ca nhan

Dudi goc do kinh té - xa haoi,
thué thu nhap ca nhan la su dong
vién cua cai toan xa hoi dé tai
phén phoi lai hudng dén muc tiéu
cong bang. Vi vdy, thué thu nhap
ca nhan la qua trinh chuyén hoa
mot phan nguén luc tir khu vuc
tu nhan sang khu vuc cong nham
thure hién chire nang kinh té - xa
hoi.

Dudi géc do phap ly, thué thu
nhap ca nhan la nghia vu cta cong
dan doi voi Nha nudce. Nha nudc,
bang quy dinh cta phép luét, xac

lap nghia vu thué cua cac thanh
vién trong xa hoi va bao dam thuc
thi nghia vu bang quyén luc cua
Nha nudc.

Hon nira, thué thu nhap ca nhan
la mot khoan thu bat bugc mang
tinh cudng ché bang strc manh
cua Nha nudc ma cac td chrc,
ca nhan co nghia vu phai nop vao
ngan sach Nha nudc; cac khoan
phai thu nay khong mang tinh doi
gia va hoan tra truc tiép cho nguoi
nop thué. Bat ky mot quoc gia nao
c6 nén kinh té van dong theo co
ché thi truong déu coi thué thu
nhap ca nhan la mot sac thué co
tam quan trong Ién trong viéc huy

dong nguon thu ngan sach va thuc
hién cong bang xa hoi.

Qua do, tac gia co thé cho rang
khai niém thué thu nhap ca nhan
sé nhu sau: Thué thu nhap ca nhan
la loai thué truc thu, thu vao thu
nhap nhan dugc tir nhiéu nguén
khac nhau (céc loai thu nhap chiu
thué) cla cé nhan, la mét sac thué
co tam quan trong I6n trong viéc
huy dong nguén thu cho ngan
sach Nha nudc va thuc hién hoa
cong bang cua xa hoi’

1.2. Giam trir gia canh

Giam trir gia canh? 1a so tién
dugc trir vao thu nhéap chiu thué
trudce khi tinh thué doi vai thu nhap

' Phan Thy Trrang Vi (2015), Tai lieu hoc tap Luat thué, NXB Dai hoc Qudc gia, Thanh phd Ho Chi Minh, trang 91.
2 Khoan 1 Digu 9 Théng tr 111/2013/TT-BTC Hudng dan thuc hién Luat thué thu nhap cé nhéan, Luét sira doi, bd sung maot sd digu cua Luat thué thu
nhap cé nhan va Nghi dinh s8 65/2013/ND-CP cta Chinh phi quy dinh chi tiét mdt sd diéu cia Luat thué thu nhap cd nhan va Luét stra dai, bd sung mot

50 diéu cua Luat thué thu nhap ca nhan.
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tlr kinh doanh, thu nhap tir tién
lwong, tién cong cua nguoi nop
thué 1a ca nhan cu trid. Nén kinh
té thi truong phat trien dan tai su
phan hoa giau nghéo va su khac
biét vé nhu cau tiéu dung gilra cac
cd nhan c6 thu nhap. Dong thoi, su
khac biét gitra ving mién (thanh
thi va nong thon) tac dong dén
mirc song khac nhau cua nhirng
ngudi co thu nhap nhu nhau. Do
do, quy dinh vé giam trlr gia canh
phai phi hop véi thuc té€, dam bao
cong bang va hgp ly trong viéc
chia se ganh nédng vé thué dai vai
ca nhan coé thu nhap. Mic giam
trir gia canh sé bao gom hai loai
chu yéu: giam trir gia canh doi voi
nguoi nop thué va giam trir gia
canh cho ngudi phu thuge.?

1.3. Cac quy dinh cua phap luat
vé giam trir gia canh doi vai thu
nhap tir tién cong, tién luong.

- V& mat nguyén tac, nguyén tac
tinh giam trir gia canh cho ngudi
phu thuoc dugc xac dinh nhu sau:*

« Nguoi nop thué dugc tinh
giam trir gia canh cho nguai phu
thudc néu ngudi nop thué da dang
ky thué va dugc cap ma so thué.

« Khi ngudi nop thué dang ky
giam trir gia canh cho nguoi phu
thudc sé dugc quan thué cap ma
so thué cho ngudi phu thudc va
dugc tam tinh giam trir gia canh
trong nam ke tir khi dang ky.

« Trugng hop nguoi nop thué
chua tinh giam trir gia canh cho
nguoi phu thudc trong nam tinh
thué thi duge tinh giam trir cho
nguoi phu thudc ké tir thang phat
sinh nghia vu nuoi dudng khi ngu i
nop thué thuc hién quyét toan thué
va c6 dang ky giam trlr gia canh

cho nguoi phu thudc. Riéng doi voi
ngudi phu thuoc khac theo hudng
dan tai Tiét d.4, Diém d, Khoan 1,
Diéu 9 Thong tu 111/2013/TT-BTC
thi thoi han dang ky giam trir gia
canh cham nhat 1a ngay 31 thang
12 cta nam tinh thué, qua thai han
néu trén thi khong dugc tinh giam
trir gia canh cho nam tinh thué do.

» Moi ngui phu thudc chi dugc
tinh giam trir mot lan vao mot
ngudi nop thué trong nam tinh
thué. Truong hgp nhiéu nguai nop
thué cé chung nguoi phu thudc
phai nudi dudng thi nguoi ndp
thué ty thoa thuan dé dang ky
giam trir gia canh vao mot nguoi
nop thué.

- Vé dai trong, ngudi phu thudc
sé bao gom cac doi tugng sau
day:s

» Con: con de, con nudi hgp
phap, con ngoai gia thy, con riéng
cua vg, con riéng cta chong, cu
thé gom:

« Con dui 18 tudi (tinh da theo
thang).

* Con tir 18 tudi trg Ién bi khuyét
tat, khong co kha nang lao dong.

* Con dang theo hoc tai Viet
Nam hodc nudc ngoai tai bac
hoc dai hoc, cao dang, trung hoc
chuyén nghiép, day nghé, ké ca
con tir 18 tudi tro Ién dang hoc
bac hoc pho thong (tinh ca trong
thoi gian cho két qua thi dai hoc
tlr thang 6 dén thang 9 nam Idp
12) khong co thu nhap hoac co
thu nhap binh quan thang trong
nam tir tat ca cac nguon thu nhap
khong vuot qua 1.000.000 dong.

* Vo hodc chong cua ngudi nop
thué dap (rng diéu kién tai diém d,
khoan 1, Diéu nay.

3 Khoan 4 Diéu 1 Luat thué thu nhap cd nhan 2012 (sira ddi, bd sung 2014)
* Tiét c.2 Khoan 1 Diéu 9 Thong tr 111/2013/TT-BTC Hudng dan thue hién Luat thué thu nhap ca nhan, Luat sira doi, bd sung mdt sd diéu cua Luat
thué thu nhap ca nhan va Nghi dinh sd 65/2013/ND-CP cua Chinh phu quy dinh chi tiét mot sd diéu cua Luat thué thu nhap ca nhan va Luat sura dai, bo

sung mot so diéu cua Ludt thué thu nhap ca nhan.

* Cha dé, me dé; cha vg, me vg
(hodc cha chong, me chong); cha
dugng, me ké cha nudi, me nuoi
hop phap cua nguai ndp thué dap
rng diéu kién tai diém d, khoan 1,
Diéu nay.

 Cac ca nhan khac khéng noi
nwong twa ma ngudi nop thué
dang phai truc tiép nudi dudng
va dap (ng diéu kién tai diém d,
khoan 1, Diéu nay bao gom:

» Anh rudt, chi rudt, em rudt cua
ngudi nop thué.

» Ong ndi, ba noi; 6ng ngoai, ba
ngoai; co ruot, di rudt, cau rudt,
chu ruot, bac rudgt cia nguoi nop
thué.

+ Chau rudt cua ngudi nop thué
bao gom: con cua anh ruot, chi
rudt, em ruot.

- Nguoi phai truc tiép nuoi
duong khac theo quy dinh cua
phap luat.

- Vé diéu kién dé ca nhan dugc
tinh la ngudi phu thuoc, phap luat
vé thué thu nhap cé nhan quy dinh
nhu sau:®

+ D6i vai nguoi trong do tudi lao
dong phai dap (rng dong thoi cac
diéu kién sau:

+ Bi khuyét tat, khong co kha
nang lao dong

+ Khong co thu nhap hoac co
thu nhap binh quan thang trong
nam tir tat ca cac nguon thu nhap
khong vugt qua 1.000.000 déng.

- DAi voi nguoi ngoai do tudi lao
dong phai khong co thu nhap hoéc
c6 thu nhap binh quan thang trong
nam tir tat ca cac nguon thu nhap
khong vuet qua 1.000.000 dong.

® Piém d Khoan 1 Diéu 9 Thong tr 111/2013/TT-BTC Hudng dan thue hién Luat thué thu nhap ca nhan, Luat sira dai, bd sung mot s diéu cia Luat thué
thu nhap ca nhan va Nghi dinh 56 65/2013/NB-CP cua Chinh pht quy dinh chi tiét mot s6 diéu cia Luat thu@ thu nhdp ca nhan va Luat sira doi, bo sung

maot s diéu cua Luat thué thu nhap ca nhan.

® Piém d Khoan 1 Diéu 9 Thong tu 111/2013/TT-BTC Hudng dan thue hién Luat thué thu nhdp ca nhan, Luat sira doi, b sung maot s6 diéu cia Luat thu@

thu nhap ca nhan va Nghi dinh 56 65/2013/NB-CP cua Chinh pht quy dinh chi tiét mat s6 diéu cia Luat thu@ thu nhap ca nhan va Luat sira doi, bo sung

mot sd diéu cua Luat thué thu nhap ca nhan.
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2. Thuc trang va kién nghi doi
v6i nhitng quy dinh vé giam trir
gia canh trong Luat Thué Thu
nhap ca nhan doi vai thu nhap tur
tién luong, tién cong.

Thir nhat, mirc giam trir gia
canh doi véi nguoi nop thué
la 9.000.000 doéng/théng, tirc
108.000.000 dong/nam.”

Murc giam trir gia canh nay dugc
ap dung tir thang 7 nam 2013,
trong khi nhirng nam qua thu nhap
nguoi dan tang len, keo theo gia
ca tang, lam phat hang nam ciing
tang. Dac biét, tién luong toi thiéu,
lrong co s@ ciing lién tuc duoc
diéu chinh tang dé bu truot gid, cai
thién doi song ngui lao dong. Tuy
nhién, co s& tinh thué thu nhap cé
nhan van khong thay doi. Tac gia
cho rang, mic giam trir thu nhap
chiu thué thu nhap ca nhan cua
Viét Nam dang qua thap. Dac biét,
khi cac sac thué khac co thé tang
(nhu thué gia tri gia tang) khién
chi tieu ca nhan tang, néen muic
giam trir gia canh ciing céan phai
duoc nang lén. Dong thai, viéc stra
doi Luat thué thu nhap cd nhan
phai tinh todan mot 10 trinh sao
cho hop Iy, cong bang, minh bach.
Hién nay, thu nhap binh quan dau
nguoi cua Viét Nam tinh theo GDP
thuc té dang co su tang truang,
trong khi mirc giam trir cho ban
than nguoi nop thué chi 9.000.000
dong la qua thap®. Mirc thu nhap
nhu trén cling chua thé xem la
tang I6p trung luu, ma van la nguoi
thu nhap thap, trong khi doi tugng
ma thué thu nhap ca nhan hudng
tai la nguoi thu nhap cao.? Nhirng
ca nhan song ¢ cac thanh phao lén

nhu Ha Noi va Thanh phé H6 Chi
Minh véi mirc thu nhap 9.000.000
déng moi thang dé déap (rng cho
cac nhu cau song co ban duong
nhu |a bat kha thi. Trén thuc té,
vGi su tang lén cua chi phi gia ca
hang héa va dich vu hién nay, mic
thu nh@p tir 10.000.000 déng moi
thang tro lén doi véi mot nguoi
lao dong méi goi la tam on'. Dac
biét, khi nhiéu dich vu cong dang
dan chuyén sang co ché gia va
xa hoi hoa, vi du nhu mot so phi
va |é phi sé chuyén sang co ché
gia dich vu™,... thi chi phi chi tiéu
hang ngay cua nguoi dan sé con
tang cao. Ganh nang tai chinh cua
ngudi dan khong chi cho ban than
ho ma con cho cudc song gia dinh,
vi du nhu: chi phi hoc hanh cho con
nho, du phong tinh trang 6m dau,
bénh tat hay nhirng trurong hop bat
kha khang khac. Mirc 9.000.000
dong mdi chi dap ing dugc muic
song tai thiéu, nhung khi thu nhap
cua ngudi dan vira vugt qua mic
9.000.000 dong, ho ngay lap tic
phai chiu thué. Ro rang, mic khau
trir 9.000.000 déng moi thang chu
yéu dé dam bao nguon thu cho
ngan sach Nha nudc, nén cac co
guan chirc nang can phai tinh toan
va can nhac lai, dé ngudi dan co co
hoi cai thién cudc song cua ho tot
hon. Thiét nghi, cdc nha lam luat
néu thay mic giam trir gia canh
ci bang mot mirc khdu trir cao
hon 9.000.000 dong sé gitup cho
ngudi dan khéng con phai ling
tling trudc cac van dé com 4o gao
tién trong cudc song ciing nhu dé
ho an tam hon trong gia tang san
xuat, phat trien nén kinh té nudc

7 Khoan 4 Diéu 1 Luat thué thu nhap cd nhan 2012 (sira ddi, bd sung 2014)
® Theo Kinh t& va D bdo - Co quan cta B0 K& hoach va Dau tu, 2018, Dur kién téng trvong GDP binh quan giai doan 2019-2020 dat 6,90%. Duoc |3y vé tir:
http://kinhtevadubao.vn/chi-tiet/91-1237 4-du-kien-tang-truong-gdp-binh-quan-giai-doan-2019-2020-dat-690.html, ngay truy cap: 29/10/2018.

® Theo Ha Noi mai - Co quan ciia Thanh ty Dang Cong san Viét Nam Thanh pho Ha Noi , Cac nudc thu thué thu nhap ca nhan thé nao? Buoc lay vé tir:
http://www.hanoimoi.com.vn/Tin-tuc/Chung-khoan/8883%7/cac-nuoc-thu-thue-thu-nhap-ca-nhan-the-nao, ngay truy cap: 01/11/2018.

" Theo Tudi tré online, 0 TRHCM thu nhap 10 triéu dong/thdng may ra mdi du. Dugc |3y vé tir: https://tucitre.vn/o-tphem-thu-nhap-10-trieu-dong-thang-
may-ra-moi-du-1304958.htm, ngay truy cap: 01/11/2018.
" Theo Thai bao tai chinh Viét Nam - Co quan cua B Tai chinh, 2014, S& chuy2n mdt so phi, & phi sang co ché gia dich vu. Duoc 1ay vé tir:

http://thoibaotaichinhvietnam.vn/pages/nhip-song-tai-chinh/2014-04-11/ra-soat-thu-phi-le-phi-theo-co-che-gia-dich-vu-9025.aspx,

27/10/2018.

nha vi “dan giau nudc manh”.

Thir hai, mic giam trir gia
canh doi v6i moi nguoi phu
thudc la 3.600.000 dong/thang.
Trudce khi binh luan, tac gia mudn
trinh bay vé nquyén tac tinh giam
trir gia canh cho nguai phu thudc,
cac doi tugng la nguoi phu thudc
va diéu kién dé ca nhan dugc tinh
la ngudi phu thudc theo quy dinh
cua phap luat vé thué thu nhap ca
nhan.

Mic giam trir dugc xay dung
trén co so nghién ctu chi so GDP,
chinh sach tién luong, tién cong
cua Nha nudc, tai lieu thong ke
cua Nha nudc va cac két qua dieu
tra xa hdi hoc vé thu nhap, chi tiéu
thuong xuyén cua cac tang lop
dan cu da dugc cong bo." Tur cac
thong tin vé quy dinh cua phap luat
da dugc néu ra, tac gia nhan thay
rang: Mai lién hé gilra cac thanh
vién trong gia dinh hinh thanh dua
trén co so dan xen giita quan hé
hon nhan, quan hé huyét thong
va quan hée nuoi dudng. Trong tac
pham “Hé tu tuong Dic”, C.Mac
da dua ra quan niém veé gia dinh:
“Hang ngay tai tao ra doi song cua
ban than minh con ngudi con tao
ra nhirng ngudi khac, sinh so6i nay
no - do la quan hé giira chong va
vg, cha me va con cai, do la gia
dinh... Su san xuat ra doi séng - ra
doi song cua ban than minh bang
lao dong, ciing nhu ra doi song
cua nguoi khac bang viéc sinh con
de céi - biéu hién ra la mot quan
he song trung; mot mat la quan
hé tu nhién, mat khac la quan hé
xa hoi, quan hé xa hdi vai y nghia
do la hoat dong két hop cua nhiéu

ngay truy cap:

2 Gido trinh Luat thué, Treong Dai hoc Luat thanh phd Ho Chi Minh, NXB Hong Dirc — Hai luat gia Viét Nam, nam 2016, trang 340.
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ca nhan, khong ke |a trong nhirng
diéu kién nao, theo cach nao va
nham muc dich gi"’®. Quan niém
nay da chi ro: thr nhat, gia dinh ra
doi clng vai su ra doi va ton tai
cua xa hoi loai nquoi, cling vai qua
trinh tai tao ra chinh ban than con
nguoi; thir hai, gia dinh duoc tao
ra bai hai quan hé co ban (quan hé
hon nhan va quan hé huyét thong);
thar ba, gia dinh c¢é hai nhiém vu
chinh (san xuat ra cua cai vat chat
dap (rng nhu cadu cho ca nhan, gia
dinh, dong gop vao su phat trién
xa hoi, dong thoi tai san xuat con
ngu i dé duy trinoi giong - dam bao
cho sy truong ton cua xa hgi).™
Ngoai ra, khai niem “gia dinh”
cling duogc néu rd trong Luat Hon
nhan va Gia dinh 2014: “Gia dinh
|a tap hop nhirng ngudi gan bé véi
nhau do hon nhan, quan hé huyét
thong hodac quan hé nudi dudng,
lam phat sinh cac quyén va nghia
vu gitra ho véi nhau theo quy dinh
cua Luat nay."" Nhu vay, cd thé noi
rang moi ca nhan co thé dugc nuoi
duéng boi nhiéu ca nhan khac va
nguoc lai. Boi vi mot ca nhan co
thé dugc nudi dudng bai cha hoac
me hoac ca hai; ngugc lai cha me
co thé duge nudi dudng boi mot
nguoi con hodc nhiéu ngudi con.
Do d6, nham dam bao nguyén tac
cong bang trong viéc thuc hién
cac nghia vu vé thué, tai Khoan
2 Diéu 19 Luat thué thu nhap ca
nhan 2007 quy dinh viéc xac dinh
mirc giam trir gia canh doi vai
nguoi phu thuoc thuc hién theo

nguyén tac moi ngudi phu thudc
chi dugc tinh giam trir mot [an vao
mot d6i tuong nop thué. Nhu vay,
quy dinh vé nguyén tac tinh giam
trir gia canh doi voi ngudi phu
thudc la hagp ly.

Tuy nhién, vé dai turgng la nguoi
phu thudc, tdc gia nhan thay quy
dinh vé nguoi phu thudc la “Con tir
18 tudi tro 1én bi khuyét tat, khong
c6 kha nang lao dong"'® van chua
hop ly. Néu so sanh véi phap luat
vé thué thu nhap cé nhan cta Hoa
Ky thi phap luat Viéet Nam sé boc
10 nhiéu han ché vé van dé nay.
“The Tax Jobs and Cuts Act of
2017""7 quy dinh rang: Dé du diéu
kién tro thanh doi tugng la nguoi
phu thugc, dira trée phai song vai
gia dinh hon ntra nam va phai
dudi 19 tudi vao cudi nam, hoac
dudi 24 tudi va la sinh vién toan
thai gian trong nam (tde la di hoc
it nhat 5 thang/nd@m). Cha me® sé
khong can phai chirng minh thu
nhdp ctua con minh nho hon mot
nira khoan trg cdp nudi dutng cua
ho danh cho con, nhu da duge
yéu cau theo cac quy tac co hiéu
lre mgt vai nam trude day™. Diéu
do co6 nghia la cha me co thé yéu
cau giam trir gia canh ngay ca khi
tré cé thu nhap hgp ly, mién la thu
nhap cua tre dap ing dugc diéu
kién da néu o trén.2®

Co thé nhan thay yéu to khuyét
tat khong duoc dé cap va khong
phai |a yéu to tién quyét doi voi
doi tuong la sinh vién co do tudi

13 C.Mac va Ph.Angghen, Toan tap, .21, Nxb CTQG, H, 1995, tr 44.
* Theo Tap chi Mt tran — Co quan cua Uy Ban Trung Uong Mat Tran To Qudc Viét Nam, Nhirng gid tri Iy ludn va thuce tién tir quan diém cua C.Mac vé
han nhan va gia dinh. Duroc Iy vé tir: http:/ftapchimattran.vn/nghien-cuu/nhung-gia-tri-ly-luan-va-thuc-tien-tu-quan-diem-cua-cmac-ve-hon-nhan-va-gia-

dinh-12890.html, ngay truy cap: 29/10/2018.

5 Khoan 2 Diéu 3 Luat Hon nhan va Gia dinh 2014.

tlr tir 19 dén 24 tudi trong “The Tax
Jobs and Cuts Act of 2017°. Tur
thong tin nay, tac gia cho rang co
rat nhiéu cach dé xac dinh nguoi
phu thuoc: Do tudi, kha néng lao
dong va thu nhap thuc té cua ca
nhan dugc “gia dinh” l1a ngu i phu
thuoc. “The Tax Jobs and Cuts Act
of 2017" cua Hoa Ky da quy dinh
rat cu thé vé truong hop con cai tir
19 tuoi tro 1én va dudi 24 tudi néu
la sinh vién dai hoc, dong thai thu
nhap khong du va can su trg cap
nudi dudng tir cha me thi ho van
la nguoi phu thude. Trong khi do,
phap luat Viét Nam chi can ctr vao
do tudi, vao tinh trang strc khoe ma
cu thé la co6 khuyét tat hay khong
dé lam can cr xac dinh ngu i phu
thudc la chua du va chua hgp ly.
Bai vi co nhitng dai tugng tuy da
du tudi va khong bi khuyét tat theo
nhu luat dinh nhung thu nhap cua
ho van khong du dé dap ng céac
nhu cau song can thiét. Cu thé, tac
gia cho rang phap luat Viét Nam
can xem xét thém vé doi tuong la
sinh vién vi trén thuc té, nhiéu ban
sinh vién (trén 18 tudi) khong bi
khuyét tat, van di lam thém nhung
thu nhap hoan toan khong du dé
trang trai hoc phi, ho van phai dua
vao su ho trg tir cha me. Nhu vay,
vé ban chat, thu nhap cia ho la
khong du va ho van co thé dugc
coi la ngudi phu thuoc. Tur khia
canh nay, tac gia hy vong rang céc
nha lam luat nén can nhac thém
doi twgng ngudi phu thude, vi can
ctr vao do tuoi va kha nang lao

s Pigm d Khoan 1 Diéu 9 Théng tu 111/2013/TT-BTC Hudng dén thure hién Luét thué thu nhdp cé nhén, Luét sira ddi, bd sung mét sd diéu cia Luét
thué thu nhap ca nhan va Nghi dinh sd 65/2013/ND-CP cua Chinh phu quy dinh chi tiét mdt sd diéu cua Luat thué thu nhap ca nhan va Luat sura dai, bo

sung mot so diéu cua Ludt thué thu nhap ca nhan.

" "The Tax Jobs and Cuts Act of 2017, signed into law by President Trump on December 22, 2017". Information from the article: Kelly Phillips Erb, 2018,
New: IRS Announces 2018 Tax Rates, Standard Deductions, Exemption Amounts And More. Retrieved from:
https://www.forbes.com/sites/kellyphillipserb/2018/03/07/new-irs-announces-2018-tax-rates-standard-deductions-exemption-amounts-and-more/

amp/, visited day: 01/11/2018.
" Nguai cd nghia vu nop thué.

% Gia sur: - Khoan trg cdp nuoi dugng cha me danh cho con la: X

Khoan thu nhap cua con cai la: Y
Y<%kX

2 |ntuit Turbotax — INTUIT INC. [US], (Updated for Tax Year 2018) “Tax Exemptions and Deductions for Families”.
Retrieved from: https://turbotax.intuit.com/tax-tips/family/tax-exemptions-and-deductions-for-families/LONx5Tnxi, visited day: 29/10/2018.
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dong la chua du, ma con phai cén cir vao thu nhap
thure té cua ho ciing nhu |a cac khoan trg cap cua cha
me cho ho. Néu cha me van ho trg tai chinh vurgt hon
mot nura thu nhap cua ho thi cac nha |ap phap nén co
nhirng quy dinh méi phi hgp hon véi thyc tién.

Ngoai ra, qua nhirng phan tich va danh gia néeu
trén, tac gia cling mudn trinh bay vé mot van dé ma
du thao stra doi Luat Thué thu nhap ca nhan khéng
dé cap chinh stra. Do la viéc xac dinh cac nguoi phu
thudc bao gom: Vg hodc chong cta ngudi nop thué,
Cha dé, me de; cha vg, me vg (hodc cha chong, me
chong); cha dugng, me ké; cha nudi, me nudi hgp
phap cua ngudi ndp thué, cac cd nhan khac khong
noi nwrong tua ma nguoi nop thué dang phai truc tiép
nuoi duong (anh ruot, chi rugt, em rugt cla ngudi nop
thué, ong noi, ba nodi; ong ngoai, ba ngoai; co rudt,
di rudt, cau rudt, chd rudt, bac rudt ctia ngudi nop
thué, chau rudt cua nguoi ngp thué bao gom: con cua
anh rudt, chi rudt, em rudt, nguoi phai truc tiép nuoi
dudng khac theo quy dinh cta phap luat.)?". Nhitng
ngudi nay phai khong cé thu nhap va néu co thu nhap
thi thu nhap binh quan thang khong qua 1.000.000
dong/thang. Trén thuc té, c6 thé thay mirc 1.000.000
dong/thang dugc dp dung tlr ndm 2013 dén nay da
qua lac hau.? Véi quy dinh nay, nquai cé thu nhap
1.100.000 dong/théang ciing khong dugc giam trir
theo nguGi nop thué trong khi so tién nay khong thé du
cho ho tu sdng. Mirc thu nhap nay con thua xa chuan
nghéo cua thanh phd H6 Chi Minh ap dung cho giai
doan 2016 - 2020 Ia 1.750.000 dong/ngudi/théng tré
xuong.” Con theo quy dinh chung cla Viét Nam giai
doan 2016 - 2020 thi nguoi co thu nhap 1.000.000
dong/thang & khu vuc nong thon va 1.300.000 dong/
thang @ khu vuc thanh thi la dugc xép vao danh sach
can nghéo.?* Theo céc quy dinh, ngudi ¢ chuan can
nghéo va nghéo phai dugc nha nudc co cac chinh
sach ho trg giam nghéo va an sinh xa hoi. Do do, B
Tai chinh can xem xét diéu chinh lai quy dinh vé thu
nhap cua ngudi phu thudc cho phi hgp véi cac luat
hién hanh khac cua Viét Nam. Bén canh do, céc nha
lam luat cling phai can tinh todn dén viéc nang muc
giam trlr gia canh cho ngudi phu thugc dé dam bao

mtrc song cho nguoi dan.?

0 géc nhin khéc, ngay ca mirc giam trir gia canh
doi véi ngudi phu thugce van gilr nguyén la 3.600.000
dong/thang trong nhiéu nam lién 1a khong hgp ly.
Mtrc giam trir nay thap hon ca luong tai thiéu quy
dinh cua cac thanh pho 16n nhu Thanh phé H6 Chi
Minh, Ha Noi tir dau nam 2018 la 3.980.000 dong/
thang®. Vi sao ban than nguoi nop thué dugc khau
trir dén 9.000.000 dong nhung mot nguai phu thudc
di theo chi duogc trir 3.600.000 dong/thang? Phai
chang chi tiéu hang ngay vé cac nhu cau co ban nhu
an, mac, ¢ hoac sinh hoat phi cua nguoi phu thuoc lai
it hon nguoi nop thué? Ching ta co thé ndi kha nang
tao ra thu nhap cta nguai phu thudc thap hon nguoi
nop thué nhung khdong thé khang dinh rang nhu cau
chi tiéu cta ho la thap hon ngudi nop thué. Do do, Bo
Tai chinh co thé liét ké tat ca cac chi phi can thiét cho
cudc song cua mot nguoi dé dua ra tinh todn cu thé
va hop ly hon thay vi tiép tuc str dung nhirng quy dinh
mang tinh chat “16i thai” nhu vay.

Néu so sanh véi phap luat cua Hoa Ky, ching ta
co thé thay rang mirc giam trir gia canh cho ngui
phu thudc ¢ Hoa Ky (Luat lién bang) vao nam 2007
la 3400 USD?’. Tuy nhién, tir nam 2017, mirc giam trir
nay da tang lén thanh 4050 USD ("The Tax Jobs and
Cuts Act of 2017").2% Nhu vay, r6 rang mirc giam trir
gia canh cho ngudi phu thugc ¢ Hoa Ky sau 10 nam
(2007 - 2017) da tang thém 650 USD. Nguyén do cho
viéc tang nay la mirc luong t0i thiéu ¢ céac bang cua
Hoa Ky d&u tang. 0 Hoa Ky, ty |é ting murc luong t6i
thiéu tinh theo gio chir khong phai tinh theo thang
nhu ¢ Viét Nam. Vi du nhu tir ngay 01/01/2018, ¢
bang New York, mirc lrong toi thiéu cho cong nhan
phuc vu céc ctra hang thire an nhanh lam viéc ngoai
Thanh pho New York sé tang tir 10,75 USD lén 11,75
USD vao cudi tuan. No sé dat 15 do la mot gio vao
thang 7 ndam 2021.%° Nhu vy, chinh phi Hoa Ky da
luon bat kip mirc song ciing nhu tinh trang thu nhap
cua ngudi dan o nudce ho dé diéu chinh céc mirc giam
trir gia canh, cac mirc khau trir thué phi hop va co loi
nhat cho cong dan cua ho. Thiét nghi, chinh phu Viét

21 Piém d Khoan 1 Diéu 9 Thong trr 111/2013/TT-BTC Hudng dan thuc hién Luat thué thu nhap cé nhan, Luét sira doi, bo sung mot so diéu cua Luat
thu@ thu nhap ca nhan va Nghi dinh 506 65/2013/NBD-CP cia Chinh phi quy dinh chi tiét mot sd diéu cla Luat thué thu nhap ca nhan va Luat sira doi, bo

sung mot so diéu cua Ludt thué thu nhap ca nhan.

Z Lé Xuan Trurdng, “Mao rong co so thué: Nhirng van dé Iy luan va thuc tién”, Tap chi Tai chinh S8 662, Ky 1 thang 8 ndm 2017, trang 8.

2 Quyét dinh 58/2015/QD-UBND quy dinh vé viéc ban hanh chuan hd nghéo, hd cédn nghéo thanh phd Ho Chi Minh giai doan 2016-2020.

2 Quyét dinh 59/2015/QD-TTG quy dinh vé viéc ban hanh chudn nghéo can da chiéu ap dung cho giai doan 2016-2020.

2 Theo Thanh nién online, (2018), “Thué thu nhdp ca nhan van qua sirc chiu dung”. Duoc |3y vé tir: https://thanhnien.vn/tai-chinh-kinh-doanh/thue-thu-
nhap-ca-nhan-van-qua-suc-chiu-dung-867783.html, ngay truy cap: 28/10/2018.

% Piéu 3 Nghi dinh 141/2017/NBD-CP quy dinh mirc luong tdi thidu viing doi vai lao dong lam viéc theo hop dong lao ddng.

7 GovCentral - Government Jobs, Security Clearances, and Pay Scales, “Tax Exemptions and Deductions Available For Families”. Retrieved from:
http://govcentral. monster.com/training/articles/147 5-tax-exemptions-and-deductions-available-for-families, visited day: 29/10/2018.

2 |ntuit Turbotax — INTUIT INC. [US], (Updated for Tax Year 2018) “Tax Exemptions and Deductions for Families®. Retrieved from:
https://turbotax.intuit.com/tax-tips/family/tax-exemptions-and-deductions-for-families/LONx5Tnxi, visited day: 29/10/2018.

2 Julia Horowitz, (2017), "Here's where the minimum wage is going up in 2018". Retrieved from: https:/money.cnn.com/2017/12/29/news/econo-

my/2018-minimum-wage-increases/index.html, visited day: 29/10/2018.
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Nam ciing nén can nhac vé van dé nay, xem xét thém
vé cdc mirc giam trir gia canh hién nay hodc mirc thu
nhdp dé xem xét doi tuong |a nguoi phu thudc sao
cho cong bang, c6 lgi hon cho ngu i dan Viét Nam.

3. Két luan

Thué thu nhap ca nhan doi véi tién luong, tién
cong la loai thué truc thu, diéu tiét truc tiép vao thu
nhép chiu thué cta céac ca nhan lam cong, an luong.
Do d6, yéu cau vé tinh cong bang cla sac thué nay
da dugc thé hién rat ro ngay chinh trong tén goi cua
nod. Viéc xac dinh toan dién cac khia canh dé xem xét
nhirng do6i tuong nguoi phu thudc phu hgp va chinh
stra cac murc giam trir gia canh cho ngudi nop thué
cling nhu ngudi phu thudc 1a can thiét cho cudc song
cua ngudi dan hién nay. Tac gia hy vong rang nhirng
y kién da néu ¢ trén phan nao sé gilp ngudi doc hiéu
thém vé cac quy dinh giam trir gia canh ciing nhu hy
vong phap luat Viet Nam sé khac phuc dugce nhirng
khuyét diém con ton dong vé thué thu nhap ca nhan
dé co thé cé nhitng quy dinh phi hgp hon cho viéc
danh thué thu nhap tai Viét Nam./.

Danh muc tai liéu tham khao:

1. Phan Thy Tuong Vi (2015), Tai liéu hoc tap Luat
thué, NXB Dai hoc Quadc gia, Thanh phd Hé Chi Minh,
trang 91.

2. Giao trinh Luat thué, Truong Pai hoc Luat thanh
pho HO6 Chi Minh, NXB Hong Dirc = Hoi luat gia Viét
Nam, nam 2016, trang 340.

3. C.Mac va Ph.Angghen, Toan tap, t.21, Nxb
CTQG, H, 1995, tr 44.

4. Lé Xuan Truong, “Ma rong co sa thué: Nhirng
van dé ly luan va thyc tién”, Tap chi Tai chinh Sa 662,
Ky 1 thang 8 nam 2017, trang 8.

Danh muc van ban phap luat

1. The Tax Jobs and Cuts Act of 2017

2. Luat thué thu nhap ca nhan 2012 (stra doi, bo
sung nam 2014)

3. Luat Hon nhan va Gia dinh 2014.

4. Nghi dinh 141/2017/NB-CP quy dinh mirc luvong
toi thiéu vung doi vai lao dong lam viéc theo hop
dong lao dong.

5. Thong tr 111/2013/TT-BTC Huéng dan thuc
hién Luat thué thu nhdp ca nhan, Luat stra doi, bo
sung mot so diéu cua Luat thué thu nhap ca nhan va
Nghi dinh s6 65/2013/ND-CP cta Chinh phu quy dinh
chi tiét mot so diéu cua Luat thué thu nhap ca nhan
va Luat stra doi, bo sung mot sé diéu cua Luat thué
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thu nhap ca nhan.

6. Quyét dinh 58/2015/QD-UBND quy dinh vé viéc
ban hanh chuan ho nghéo, ho can nghéo thanh pho
H6 Chi Minh giai doan 2016-2020.

7. Quyét dinh 59/2015/QD-TTG quy dinh vé viéc
ban hanh chuan nghéo cén da chiéu ap dung cho giai
doan 2016-2020.

Danh muc tai liéu online

1. GovCentral - Government Jobs, Security
Clearances, and Pay Scales, “Tax Exemptions and
Deductions Available For Families”.

2. Intuit Turbotax = INTUIT INC. [US], (Updated
for Tax Year 2018) “Tax Exemptions and Deductions
for Families”.

3. Julia Horowitz, (2017), "Here's where the
minimum wage is going up in 2018". Bugc lay vé tir:

https://money.cnn.com/2017/12/29/news/
economy/2018-minimum-wage-increases/index.
html, ngay truy cap: 29/10/2018.

4. Tap chi Mat tran - Co quan cua l:ly Ban Trung
Uong Mat Tran To Qudc Viét Nam, “Nhiing gia tri ly
lJuan va thuc tién tlr quan diém cua C.Mac vé hon
nhan va gia dinh." Dugc lay vé tur:

http://thoibaotaichinhvietnam.vn/pages/nhip-
song-tai-chinh/2014-04-11/ra-soat-thu-phi-le-phi-
theo-co-che-gia-dich-vu-9025.aspx, ngay truy cap:
27/10/2018.

5. Kinh té va Du bdo - Co quan ctua B Ké hoach va
Pau tu, 2018, Du kién tang truang GDP binh quan giai
doan 2019-2020 dat 6,90%. Dugc lay vé tu:

http://kinhtevadubao.vn/chi-tiet/91-12374-du-
kien-tang-truong-gdp-binh-quan-giai-doan-2019-
2020-dat-690.html, ngay truy cap: 29/10/2018.

6. Thoi bao tai chinh Viéet Nam - Co quan cua Bo
Tai chinh, 2014, Sé& chuyén mat s6 phi, 1& phi sang co
ché gia dich vu. Dugc lay vé tur:

http://thoibaotaichinhvietnam.vn/pages/nhip-
song-tai-chinh/2014-04-11/ra-soat-thu-phi-le-phi-
theo-co-che-gia-dich-vu-9025.aspx, ngay truy cap:
27/10/2018.

7. Thanh nién online, (2018), “Thué thu nhap ca
nhan van qua strc chiu dung”. Dugc lay vé tir:

https://thanhnien.vn/tai-chinh-kinh-doanh/thue-
thu-nhap-ca-nhan-van-qua-suc-chiu-dung-867783.
html, ngay truy cap: 28/10/2018.
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Nhan xét cua sinh vién:

- Uu diém: Tac gia da phat hién va phan tich duoc
mot sé van dé ton tai vé giam trir gia canh cua phap
luat Viét Nam va nhan dién dudi goc do kinh té, day Ia
mot hudng di kha phi hop dé cd thé danh gid va dua
ra cac kién nghi hoan thién quy dinh vé giam trir gia
canh.

- M6t s6 luu y: Bai viét duoc trinh bay dudi b cuc
ba phan khd cu thé, tuy nhién cdch phan chia cdc phan
chua duoc hop ly.

+ Tai muc “1.3. Cdc quy dinh cua phap luat vé giam
trir gia canh déi vai thu nhap tir tién céng, tién luong”
Tén dé muc chua duoc phi hop, cum tir “cdc quy dinh”
nay khd réng tuy nhién tac gia chi dé cap dén ba van
dé chinh: (i) Vé mat nguyén tac; (ii) V& mat nguyén tac;
(iii) V€ diéu kién dé ca nhan duoc tinh la nguai phu
thuéc. Hon nira, tai phan nay, thay vi chi trich luat thi
tac gia nén viét lai mot cach gian luoc va dé hiéu hon
cac quy dinh nay.

+ Tuong tu, tai muc 1.2. tdc gia cé dé cap “Mic
giam trir gia canh sé bao gom hai loai chu yéu: giam
trir gia canh déi véi nqudi ndp thué va giam trir gia
canh cho ngudi phu thugc”, tuy nhién tai muc 1.3. tac
gia chi néu ra cdc quy dinh déi vdi ngudi phu thudc
va khong néu ra cdc quy dinh doi vdi ngudi ndp thué.

+ Tai phan "2. Thuc trang va kién nghi déi vdi nhing
quy dinh vé giam trir gia canh trong Luat Thué Thu
nhap ca nhan déi vai thu nhap tir tién luong, tién cong”,
tdc gia da phan tich theo hai muc nho: (i) D6i vdi nguai
nop thué; (ii) Déi véi nguai phu thudc. Tuy nhién, day
la noi dung phan tich chinh cua toan bo bai viét, tac
gia nén c6 su trinh bay ré rang hon va phan chia thanh
cac muc cu thé (cac muc nho hon) dé ngudi doc dé
theo doi va hinh dung duoc y do phan tich cua tac
gia. Hon nira, tac gia nén c6 su phan tich rach roi hon
gi(ra hai néi dung (i) Thuc trang va (ii) Kién nghi; viéc
tdc gia long ghép ca hai phan nay dé viét chung lam
cho bai viét bi réi. Ngoai ra, tdc gia st dung kha nhiéu
doan tuong doi dai, diéu nay nén cé su han ché hon.

+ Tdc gia van con su dung van ndi trong bai viét kha
nhiéu va mét s6 y kién ma tac gia dua ra van con mang
ndng tinh y chi chu quan.

Nhan xét cua giang vién:

1. V@ hinh thirc:

Tac gia bai viét da trinh bay véi bd cuc gom ba
phan vai phdan dau gom cac khai niém lién quan vé
thué thu nhap ca nhan, mic giam trir gia canh va
trinh bay cdc qui dinh dé cap dén cdc nguyén tac
tinh giam trir gia canh cho nguoi phu thudc; diéu kién

dé ca nhan dugc tinh |a nguoi phu thudc; nhitng dai
turgng la nguoi phu thudc . Trong phan thir hai cta bai
viét tac gia da néu thuc trang tai Viét nam trong viéc
xac dinh mic giam trir gia canh ciing nhu céc tiéu
chi xac dinh nguaoi phu thudc van con nhirng khiém
khuyét va trong phan cudi clng la phan két luan cua
bai viét. Nhin chung, b6 cuc cua bai viét |a dat yéu
cau. Tuy nhién, dé bai viét dugc hoan thién hon nira,
tdc gia nén chd y phan chinh ta cling nhu phan ngir
phap trong phan tom tat bai viét bang tiéng Anh.

2. VVé néi dung

Trong phan dau cua bai viét, tac gia da néu mot
sO khai niém chinh ciing nhu trinh bay mét so qui
dinh lién quan dén nguoi phy thugc va cac nguyén
tac tinh giam trir gia canh gilip ngudi doc nam bat
ngay nhirng van dé ma tac gia sé trinh bay trong bai
viét. Trong phan trinh bay vé thuc trang tai Viét Nam
,tdc gia da xac dinh mirc giam trlr gia canh hién nay
tai Viét nam da qua lac hau so véi muc tang cua gia
ca trong doi sdng, mirc lam phat. Mirc thu nhap binh
quan cua nguei lao dong hién nay la cé tang nhung
murc giam trir gia canh van con thap dac biét |a doi
voi nguai lao dong song ¢ nhitng thanh phé In nhu
Ha noi, TP. H6 Chi Minh noi c6 mirc thu nhap binh
quan cao so vdi céc tinh khac nhung chi phi cho cudc
song ciing thudc loai cao nhat nudc. Tur do, tac gia
kién nghi cac nha lam luat nén stra doi trong luat lién
quan theo hudng tang mirc giam trir gia canh dé cho
ngu i lao dong chiu thué an tam lam viéc . Tir do gitp
cho dat nudc ngay cang phat trién hon.

Trong mot phan khac lién quan dén thuc trang, tac
gia da trinh bay kha ro rang khi dua ra viéc xac dinh
nguoi phu thuoc theo phap luat cua Hoa ky lién quan
dén thué thu nhap va giam trir gia canh dé tir do cho
thay cac tiéu chi dé xac dinh nguoi phu thudc cua
nguoi lao dong tai Viét nam la con nhiéu thiéu sot
can phai stra doi, bo sung trong phap luat Viét nam
vé thué thu nhap ca nhan va giam trir gia canh. Mot
van dé khac lién quan dén mirc giam trir gia canh, tac
gia da co su nghién ctru vé viéc tinh toan mirc giam
trlr gia canh tai Hoa ky la rat hop ly trong khi tai Viét
nam, cdc nha lam luat van chua cé su quan tam dén
nhirng khia canh nay .

Nhin chung, qua bai viét nay tac gia gitp cho nguai
doc hiéu thém céc qui dinh vé giam trir gia canh dai
voi ngudi lao dong, cach xac dinh nguoi phu thuoc
cua ngudi lao dong véi mong mudn cdc nha lam luat
tai Viét nam khac phuc nhiing khiém khuyét ma tac
gia da trinh bay trong bai viét. Bai viét trong mot
chirng muc da dat dugc muc dich va cd thé la mot tai
liéu tham khao cho ddc gia quan tam dén dé tai nay.
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Kinh da trong

“TRACH NHIEM NGHIEM NGAT" - HQC THUYET CAN THIET
TRONG PHAP LUAT VE TRACH NHIEM SAN PHAM

Nguyén Hong Quyén,
Sinh vién K17502, Dai hoc Kinh té - Luat, PHQG Tp.HCM

Trach nhiém nghiém ngat (Strict liability) Ia mot hoc thuyét phap ly duoc dp dung kha rong rai trong phap
ludt cua cdc nudc theo hé thong Théng luat (Common Law). Hoc thuyét vé “Trach nhiém nghiém ngat” da lam
thay déi ban chat cua phap luat vé trach nhiém san pham khi da loai bo yéu to vé “loi so suat” va “nghia vu bao
dam”, nang cao dén toi da han mirc chiu trach nhiém cua nha san xuat, kinh doanh trong chudi cung trng san
pham, nham bao vé tét hon quyén loi nguai tiéu ding. Phap luat Viét Nam tir d6 nén khai thac va dp dung hoc
thuyét vé “Trach nhiém nghiém ngat” dé hoan thién cdc quy dinh vé trach nhiém san pham trong Luat bao vé
quyén loi ngudi tiéu dung.

Tir khoa: Trach nhiém nghiém ngat, Trach nhiém san pham, Luat bao vé quyén lgi ngudi tiéu ding

Strict liability is a widely applicable legal theory in Common Law Jurisdictions. Strict liability doctrine has
changed the nature of product liability when eliminating the elements “negligence” and “warranty” to ensure
the liability of person or entities relating to the supply chain of relevant products, regardless of whether they
are bound to a contractual relationship with affected party or not, in order to protect better consumers’ right.
Vietnamese Law, therefore, should pay more concern and apply Strict liability theory to improve regulations

about product liability in Law on Protection of Consumer Rights.

Keywords: Strict liability, Product liability, Law on Protection of Consumer Rights

1. Khai niem

“Trach nhiém san pham”
(TNSP) la trach nhiém cua ngui
san xuat hodac nguoi ban hang
trong viéc boi thuong cho cac
thiét hai gay ra boi khuyét tat cua
hang héa ma ho da cung cap cho
ngudi tieu dung trong qua trinh
kinh doanh. TNSP |la mot loai
trach nhiém dan su doi hoi nquoi
co trach nhiém phai bu dap bang
cach thirc pht hop doi vai thiét
hai ma nquai khac phai ganh chiu,
dua trén nhitng co so nhat dinh
lam phat sinh trach nhiem theo
quy dinh cua phap luat.!

“Trach nhiem nghiem ngat”
(TNNN) la mot hoc thuyét phap ly
cho rang ca nhan, phap nhan phai
chiu trach nhiém vé cac thiét hai,
ton that phat sinh tir san pham

cua minh ma khong can phai suy
xét, chirng minh cac yéu td0 nhu
bat can hodc 16i. Hoc thuyét vé
TNNN thuong duoc ap dung trong
cdc truong hop lién quan dén san
pham khuyét tat. Theo dd, nhirng
yéu cau boi thudng khong dua vao
hanh vi co 16i ma dua vao nhitng
moi nguy hiém vén cé cua tinh
hudng hoéc san pham.2

Trong phap luat vé TNSP cua
cac quoc gia, TNNN dugc xem
la mot nguyén tac nén tang, co y
nghia quan trong trong qua trinh
xay dung va hoan thién ché dinh
TNSP huéng dén muc dich quy
két TNNN doi vai nha san xuat,
nha cung cap cé san pham gay
ra thiét hai, nham bao vé toi da
quyén lgi ngui tiéu ding. So véi
cdc nguyén tac khac trong ché

dinh TNSP nhu yéu to vé su bat
can hay nghia vu bao dam, TNNN
thé hién tu tuong bao vé nguoi
tieu dung ro nét va vuot troi hon
khi da loai bo yéu t6 10i cia nha
san xuat nham giam ganh nédng
chirng minh cho ngui bi thiet hai.

2. “Trach nhiem nghiem ngat”
dudi goc do dao dirc va khoa hoc
phap ly

2.1. Duai goc do khoa hoc phap
ly

Theo quan diém cua nhiéu tac
gia, cd thé hiéu “trach nhiém phap
ly* theo hai nghia: trach nhiém
theo nghia tich cuc va trach nhiém
theo nghia tieu cuc®. Trach nhiém
phap ly theo nghia tich cuc la su
tu giac, chu dong cua cha thé
trong viec thuc hien nghia vu phap

' Vién Khoa hoc phép |y - Bo tu phéap, Lé Hong Hanh (Chu bién), “Ché dinh trach nhiém san pham trong phap luat Viét Nam®, nxb Chinh tri qudc gia, tr.5.
% Tir khoa “Strict liability”, Legal Dictionary, link truy cép: https://legaldictionary.net/strict-liability/ [Ngay truy cap 4/10/2018]
* Lé Vuong Long, “Trach nhiém phap ly - Mot so van dé Iy ludn va thuc tién ¢ nurde ta hién nay”, nxb Cong an nhan déan, Ha Nai, 2008, tr.9.
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ly phu hgp véi yéu cau phép luat
ca vé noi dung, hinh thirc va dem
lai nhitng két qua kha quan, tich
cuc cho doi song xa hoi. Trach
nhiém phap ly theo nghia tiéu cuc
dugc hiéu la viéc chu thé khong
thuc hién dang nghia vu phap ly, vi
pham phap luat va phai ganh chiu
trirng phat cua Nha nudc*.

Trén thuc té, phan lon trach
nhiém phap ly dugc hiéu theo
nghia tiéu cuc va gan lién vdi vi
pham phép luat. Diéu nay cé thé
khién nhiéu ngudi nham lan rang
trach nhiém phap ly chi phat sinh
khi cé vi pham phap luat, hoac
hiéu rang trach nhiém phap ly chd
yéu phat sinh tir vi pham phap luat
va hai khéi niém nay cé mai lién
hé chat ché, khong thé tach roi®.
Tuy nhién, quan niém gan trach
nhiém phap ly véi vi pham phap
luat, véi yéu to 1oi cling nhu su
cuong ché tir nha nudc la chua
bao quat, chura phan anh hét dugc
su da dang, phirc tap tir thuc té
dai song phap luat.

TNNN I3 mgt hoc thuyét nam
ngoai nhifng nguyén tac va ly 1é
thong thuong do. Trong phap luat
vé TNSP. TNNN duoc ap dat lén
cac chu thé cd lién quan trong quy
trinh tr san xuat dén cung tng
san pham, cho di nha san xuat,
kinh doanh khong vi pham phap
luat, thuc hien ding nghia vu phap
ly doi vdi bén con lai, khdng hé co
16i, ho van phai chiu “trach nhiém
nghiém ngat” doi vai ton hai ma
nguei tieu dung thuc té da ganh
chiu khi st dung san pham, hang
hoa cua ho. Mirc do chiu trach
nhiém nhu thé nao van co su
khac biét lon trong nén phap luat
cua cac quoc gia. Trén thuc té da

phéat sinh rat nhiéu nhirng vu viéc
lién quan dén st dung san pham
khuyét tat gay ton hai, trong do,
nguoi bi thiet hai da khong dugc
giai quyét thoa dang hodc khong
dugc boi thuong hop Iy bai vi ho
khong chirng minh dugc bén san
xuat va cung cap dich vu co loi.
Tuy nhién, trong nhiéu tinh hudng,
nguoi chiu thiet hai dang dugc
bao vé dil ngudi cung cap hay san
xudt c6 16i hay khéng. Chang han,
khi thiét hai xay ra ma khong c6 ai
chirng chirng kién, hodc khong do
|6i cua ai ca, néu budc nan nhan
phai chirng minh 16i, tirc 1a gian
tiép bédc bo quyén doi boi thuong
cua nan nhan. Nhu vay, néu nquoi
bi thiét hai cd gang chirng minh 16i
cua nguoi gay ra thiét hai de duoc
boi thudng, ho phai ton rat nhiéu
cong strc, thoi gian va tién cua, tur
do tang su lo lang va ap luc cho
ca hai béns.
2.2. Duai goc do dao dirc

Xét vé mat dao dic, viec ca
nhan, phap nhan phai co trach
nhiém dai vdi san pham, hang hoa
va dich vu ma minh dem luu thong
trén thi truong la diéu hop tinh,
hgp ly. Khi quyét dinh lya chon,
suir dung mot loai san pham, hang
hoa, ngudi tieu ding mac nhién
c6 quyén dugc su dung nhitng
san pham dap ¢ng dugc mong
mudn va ky vong chinh dang cua
ho. Trach nhiem theo nghia thong
thuong dugc hiéu nhu viéc phai
“dam bao lam tron phén viéc
duoc giao cho, néu két qua khong
tot phai ganh chiu phan hau qua™.
Nhu vay, dudi géc do dao dic xa
hoi, chu thé phai chiu trach nhiém
doi véi hanh vi ctia minh, cling nhu
nha san xuat, nha phan phai phai

co trach nhiém dam bao vé tiéu
chudn san pham, dap (rng mong
dgi can ban va chinh déang cua
ngudi tieu dung. Vai vi tri |a nha
san xuat, nha cung cap hang hoa,
dich vu, trach nhiém do “nghiém
ngat” hon va hoc thuyét vé TNNN
ap dat lén cac chu thé la nha san
xuat, nha phan phdi san pham,
hang hoa trong phap luat vé TNSP
thé hién quan diém va nhan thic
phi hgp vdi ly | ton trong va bao
vé tdi da quyén lgi cua bén thiét
hai, bén yéu thé hon trong moi
quan hé nay.

3. Ban chat va nhirng nguyén
tac ap dung cua hoc thuyét “Trach
nhiem nghiem ngat” trong phap
luat vé trach nhiém san pham

3.1. Ban chat cua hoc thuyét
“Trach nhiem nghiém ngat”

Khi n6i dén TNNN cua nha san
xuat dai vai thiét hai dugc gay ra
bai san pham cla ho, liéu c6 day
du hay khong khi nguyén don chi
can chi ra rang anh ta da st dung
san pham cua bi don va thuc té
da chiu thuong ton, thiét hai? Cau
tra |oi 1a khong. Néu ly thuyét vé
TNNN doi véi san pham duogc
ap dung, nguyén don phai chirng
minh doi tugng st dung co khiém
khuyét (defective condition) hay
0 trong tinh trang nguy hiém vo
ly (unreasonably dangerous).®
Trong m@t sd trudng hop, nguyén
don khong can phai chirng minh
nha san xuat bat can (hoac khong
can chirng minh c6 hay khong cé
viéc tuan thd nghia vu bao dam)
néu doi tuong do vugt ngoai su
kiém soat cua bi don trong diéu
kien khong an toan, gay nguy
hiem cho ngudi sir dung, bi don
phai chiu trdch nhiém cho du ho

* Nguyéen Thi Van Anh, Nguyén Van Cuong, Gido trinh Luat bao vé quyén loi ngudi tiéu ding, nxb Chinh tri Quoc gia Su that, tr. 107.
* Nguyen Van Quan, "Gop phan nhén thic lai trach nhiém phap Iy duai goc do Iy ludn”, Tap chi Khoa hoc DPHQGHN: Luat hoc, Tap 34, S6 1 (2018) 1-7.

Link truy cap: https://www.academia.edu/36244533/G%C3%B3p_ph%E1%BA%ATn_nh%E1%BA%ADN_th%E1%BE%A%c_I%E1%BA%ATI_v%E1%BB%81
trisC3%ATch_nhi%E1%BB%87m_ph%C3%A1p_|%C3%BD_d%C6%B0%E1%BB%9IBi_g%C3%B3c_%C4%91%E1%BB%99_I%C3%BD_lu%E1%BA%ADn

truy cap 9/12/2018]

[Ngay

® Ngo Thu Trang, "Ché dinh trach nhiém san pham trong phap luat bao vé quyén lgi ngudi tiéu dung”, Tap chi Dan chu va Phap luat ban dién tir, link truy
cap: http://tcdcpl.moj.gov.vn/qt/tintuc/Pages/phap-luat-kinh-te.aspx?ltemID=125 [ngay truy cap 27/10/2018]

7 Hoang Phé ( chi bién), Tir dién Tiéng Viét, nxb Da Nang va Trung tdm Tir dién hoc Ha Ndi - Da Nang, 1996, tr, 985.

& John W. Wade, “Strict tort liability of manufacturers®, 19 Sw. L.j 5 (1965), [Heinonline]
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c6 loi hay khong cd 16i trong viéc
tao ra tinh hudng nguy hiém doé
hoac trong viéc phat hién va loai
bo no.° Vé ban chat, TNNN trong
trvong hop nay khong khac so
vGi yéu 16 vé su bat can. Viéc ban
mot san pham khong an toan,
gay nguy hiém tuong duong vdi
viéc bat can, cau tha bat ké cac
hanh vi clta bi don trong viéc dé
san pham trg nén khong an toan.™
Tuy nhién, yéu to vé “bat can, cau
tha” xuat phat chu yéu tir hanh vi
cua nha san xuat. Dai v6i nhirng
thiét hai xay ra, ho budc phai biét
va phai hanh dong dé ngén nglra
va loai bo cédc yéu td gay nguy
hiem. Trong khi d6, TNNN lai tap
trung hon vao ban chat cua san
pham. Truong hop nha san xuat
khong biét su ton tai cua cac
khiém khuyét, ho van bi quy két
mot TNNN vi dé nhirng san pham
khong an toan, gay nguy hiém mot
cach vo ly cho nguoi tieu dung
duoc luu thong trén thi truong. Di
nhién, hoc thuyét nay khong hoan
toan ap dat trach nhiém vo can cu
dai vai nha san xuat ma cé nhirng
ngoai 1& nhat dinh chang han nhu
nha san xuat sé khong phai chiu
trach nhiém, khong phai bi boi
thuong trong tinh huéng nhirng
khuyét tat, nhirng yéu t6 gay nguy
hiém d6 khong thé nhan biét hoac
chirng minh dugc trong diéu kién
trinh d6 khoa hoc, ki thuat tai thoi
diém xay ra thiét hai v.v.

Nhu vay, TNNN dugc xem
la budc cao nhat, chdt ché va
nghiém ngat nhat trong khung ap
dung tinh chiu trach nhiém vé san
pham cua nha san xuét, nha kinh
doanh doi v&i nguoi tiéu dung.
TNNN ciing la co s¢ thuan tién va
chat ché nhat cho viéc kién doi
boi thuong thiét hai. Bo qua viéc
suy xét cac yéu td vé 16i bat can va
nghia vu bao dam, TNNN thé hién

rat ro tu tuong bao vé quyén lgi cua
bén thuc té bi thiét hai, thuong la
nguoi tiéu dung, nang cao dén toi
da tinh chiu trach nhiém cua nha
san xuat, nha phan phai lién quan
dén san pham cé khiém khuyét
gay ton hai cho ngudi str dung bat
ké ho c6 16i hay khong.

3.2. Nguyén tic ap dung cua
hoc thuyét “Trach nhiém nghiém
ngat” trong phap luat ve trach
nhiém san pham

Khac v6i cac co so yéu cau
doi boi thuong khac, nguyén tac
vé TNNN khong xuat phat tir yéu
to hanh vi cia nha san xuat ma
dua vao ban chat cua san pham.
Theo do, nguoi st dung phai
chirng minh dugc cac yéu td nhat
dinh dé kién doi boi thuong theo
nguyén tac TNNN.

3.2.1. Quy dinh vé viéc dp dung
hoc thuyét “Trach nhiém nghiém
ngat” trong phap luat cua Lién
minh chau Au

Phap luat cua Lién minh chau
Au ciing cé nhitng quy dinh 4p
dung hoc thuyét TNNN trong
cac ché dinh vé TNSP. Dién hinh
nhu Chi thi s6 85/374/EEC ngay
25/7/1985 clia Hoi dong chau Au
vé trach nhiém doi vai thiét hai
do san pham gay ra (Chi thi so
85/374/EEC) dugc ban hanh dé
bao vé quyén va lgi ich hgp phéap
cua nguoi tiéu diing doi vai nhitng
thiét hai vé strc khoe, tinh mang
hodc tai san gay ra bdi san pham
co khuyét tat, dong thai tao nén
tang cho su thong nhat phap luat
cac nudc thanh vién trong van dé
TNSP. Chi thi s6 85/374/EEC ciing
tao nén su can bang loi ich giira
nha san xuat va ngudi tiéu dung
thong qua cac han muc vé trach
nhiém san pham va céac trudng
hop mién, giam trach nhiém cua
nha san xuat, dong thoi tao diéu

® John W. Wade, “Strict tort liability of manufacturers®, 19 Sw. L.j 5 (1965), [Heinonline]

0 John W. Wade, tldd

" Whitaker Simon, The Development of Product Liability (Cambridge University Press, 2010), tr. 45.

2 Khoan 2 Diéu 3 Chi thi 53 85/374/EEC.
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kien cho nqudoi bi thiét hai co co
s¢ phap ly dé yéu cau bdi thuong
thiét hai do san pham cé khuyét
tat gay ra."" Chi thi trén da 4ap
dung hoc thuyét vé TNNN nhu
nguyén tac nén tang trong ché
dinh TNSP, bao vé toi da quyén loi
ngudi tiéu ding, theo do, nha san
xuat, nha phan phoi, nha ban le
phai chiu trach nhiém boi thuong
thiét hai ngay ca khi nha san xuat
khong cd 16i trong viéc gay ra thiét
hai, mién la san phdm cua nhirng
ngudi cung ng nay cd khuyét
tat’2. P& thang mot vu kién lién
quan dén trach nhiém san pham
nghiém ngat, theo Diéu 4 Chi thi
s0 85/374/EEC, nguoi bi thiét hai
phai chirng minh dugc:

(i) San pham cua nha san xuat,
nha phan phoi, nha ban le hoac
bat ky ngudi nao trong chudi
cung trng san pham co khuyét tat
va khuyét tat cua san pham phai
chira dung su nguy hiém bat hgp
ly.

(ii) Co thiét hai xay ra, c6 thé la
thiét hai vé strc khoe, tinh mang
hoac thiét hai vé tai san.

(iii) Khuyét tat cua san pham la
nguyén nhan truc tiép gay ra thiét
hai cho ngudi tieu dung.

C6 thé nhan thay, quy dinh trén
hoan toan bo qua viéc suy xét cac
yéu t6 nhu c6 hay khong c6 16i bat
can tir nha san xuat; Liéu ho co
lo 1a trong viéc ban hanh céc chi
dan dam bao an toan hodc canh
bao vé cac nguy hiém tiém tang tir
san pham do hay khong; Va viéc
boi thuong thiét hai co phai chi 13
nghia vu cua cac ca nhan, to chirc
bi rang budc vdi bén thiét hai boi
mot quan hé hgp dong.

3.2.2. Quy dinh vé viéc dp dung
hoc thuyét “Trach nhiém nghiém
ngat” trong phap luat Hoa Ky
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Hoc thuyét vé TNNN la mat
trong ba hoc thuyét quan trong,
déng vai trd nén tang trong viéc
xay dung, hinh thanh ché dinh
vé TNSP trong phap luat Hoa Ky
bén canh hoc thuyét vé su bat
can (negligence), hoc thuyét vé
su vi pham nghia vu bao dam
(warranty)™. TNNN dugc hiéu la
nha san xuat phai chiu trach nhiém
néu san pham kém chat lurgng va
viéc str dung san pham kém chat
lrong trong diéu kién binh thuong
gay thiét hai cho ngudi sur dung.
DE khai kién theo nguyén tac nay,
nguyén don:

(i) khéng can phai chirng minh
c6 hay khong c6 su cau tha cua
nha san xuat; cd hay khong co
nghia vu bao dam.

(ii) chirng minh san pham kém
chat lrgng va nguy hiém mgt cach
v0 Iy va thure té gay thiét hai.

Nguyén tac chung la nha san
xuat sé khong phai chiu trach
nhiém ddi vdi san pham gay thiét
hai néu san pham dé khong hu
hong va co do an toan. Do do,
diéu kién tién quyét dé ap dung
nguyén tac TNNN theo phép luat
Hoa Ky trong bai thudng thiét hai
la nguti khoi kién phai ching
minh dugc san pham kém chat
lugng. Nhitng céach thirc dé xac
dinh sy khiém khuyét trong san
pham dugc céc bang cua Hoa Ky
st dung pho bién nhu: kiém dinh
vé sy mong muodn cua nguoi tiéu
diing, nguyén tac vé sur nguy hiém
ro rang, su lua chon thiét ké hop
Iy, v.v.

3.3. Y nghia cua viéc dp dung
hoc thuyét “Trach nhiém nghiém
ngat” trong phap luat vé trach
nhiém san pham

Thtr nhat, TNNN da chi ra
cac chu thé lién quan chiu trach

nhiém doi véi cdc san pham ma
minh cung ng c6 khuyét tat gay
thiét hai. Cac ca nhan, to chic
san xuat, phan phdi, van chuyén
co trach nhiém béi thuong thiét
hai do khuyét tat trong san pham
minh gay ra (du minh c6 bi rang
budc hay khong véi bén thiét hai
boi mot quan hé hgp dong). Nha
san xuat (bao gom ca nha san
xuat thanh pham, nha san xuat
nguyén vat liéu, nha san xuat mot
bo phéan cadu thanh) cé thé chiu
trach nhiém vé khuyét tat ngay
ca khi san pham dugc san xuat
dling quy céach, tiéu chuan hién
hanh hoéc tiéu chuan da duoc co
quan c6 tham quyén cho phép.
Nguyén tac vé TNNN da bac bo
thuyét “quan hé mat thiét” (privity
doctrine) da tirng la phdo dai bat
kha xam pham dugc cac bi don va
thdm phén st dung dé chong lai
nguyén don trong cac vu kién lién
guan dén boi thuong thiét hai's
tai cdc nudc theo hé thong Thong
Luat. Theo thuyét nay, giltra nguai
bi thiét hai véi ngudi dugc yéu cau
boi thuong phai cé moi lién hé
nhat dinh nao dé, chang han nhu
quan hé hgp dong. Tuy nhién, cé6
nhirng tinh hudng phat sinh ngoai
guan hé hgp dong phai duoc diéu
chinh dé bao vé quyeén lgi cac bén
lien quan, va TNNN trong phap
ludt vé TNSP da dé cap va qgiai
quyét van dé dé. Xac dinh mirc
chiu trach nhiém chat ché, nghiém
ngat da thé hién sy thay dai trong
guan diém cua gidi hoc gia, cua
cac nha lam luat nham hudng dén
bao vé quyén lgi cua bén bi thiét
hai (nquoi tiéu dung) nhiéu hon
khi thira nhan viéc ap dung hoc
thuyét TNNN trong phép luat vé
TNSP.

Thir hai, TNNN da bo qua viéc
suy xét cac yéu to vé loi va nghia
vu bao dam cua nha san xuat

nham tap trung hon vao ban chat
va tinh trang von c6 cta san phdm
khuyét tat, danh gia mirc do chiu
trach nhiém cua cac chu thé lién
quan tir chinh san pham phat sinh
thiét hai cho nguoi tieu dung ma
khong can thong qua yéu t6 hanh
vi cla nha san xuat. Quy dinh nhu
vay khong nhitng thé hién quan
diém chat ché, ro rang trong viéc
quy két TNNN ddi véi chu thé boi
thuong thiét hai ma con giam
ganh nang chirng minh cho nguoi
tieu dung. Trude day, khi viec ap
dung TNNN chua pho bién voi
phap luat cac nudc, nguoi tieu
diing khi kién doi boi thudng thiét
hai phai chirng minh I6i phat sinh
tlr phia nha san xuat. Trén thuc té,
viéc chirng minh yéu t6 16i la mot
viéc hét strc kho khan va phirc tap,
dac biéet la doi vai ngudi tiéu ding
khi hau nhu ho thiéu kién thic, ki
nang chuyén mon ciing nhu cac
théng tin vé san pham. Do dé, quy
dinh khong budc nguai tieu dung
phai chirng minh 16i cta nha san
xuat trong viéc gay ra thiét hai da
bao vé quyén lgi cua nguoi tiéu
diung trong “mat tran" day phic
tap va kho khan nay. Trong khi
do, chirng minh su ton tai cua
khuyét tat trong san pham, thiét
hai thuc té va moi quan hé gira
thiét hai thuc té véi khuyét tat la
mot van dé khach quan, phu hop
hon v6i nang luc thuc hién cua
ngudi tieu dung. RO rang, viéc
giam nhe ganh ndng chirng minh
dé sé lam cho viéc quy két trach
nhiém doi voi nha san xuat dugc
don gian hon va do do, nguoi
tiéu ding cd co hoi nhiéu hon, co
dong luc tot hon dé tién hanh khoi
kién quy trach nhiém cho nha san
xuat.’ Khi nguai tieu ding da co
co hoi va dong luc tot dé kién doi
boi thuong thiét hai tir san pham
khuyét tat, nha san xuat tir do sé

'3 Nguyén Thi Van Anh, Nguyén Van Cuong, Gido trinh Luat bao vé quyén loi nguai tiéu ding, nxb Chinh tri Qudc gia, tr.148.
' Lé Hong Hanh, Trurong Hong Quang, “Cac nguyén ly cia ché dinh trach nhiém san pham tai Hoa Ky va mot s quoc gia” Tap chi Nha nudc va Phap

ludt s& 2(262) thang 2/2010, tr. 35-42.

3 Lé Hong Hanh, Trrong Hong Quang, “Cac nguyén Iy cua ché dinh trach nhiém san pham tai Hoa Ky va mot s6 quoc gia”, tldd.
'8 L& Van Sua, "Mot 56 quy dinh cua phap luat vé bao vé quyén lgi ngudi tiéu ding — bat cdp can hoan thién” link truy cap: http://moj.gov.vn/qt/tintuc/Pages/
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can trong hon trong viéc thiét ké
san xuat san pham cua minh dé
dam bao san pham it hodc khéng
c6 khuyét tat, an toan hon cho
ngudi su dung.

Viéc ap dung nguyén tac hay
hoc thuyét nao vé TNSP ¢6 y nghia
tdc dong rat Ion dén vai viéc bao
vé t0i da quyén lgi cua ngudi tiéu
dung. Trong tuong quan vé sic
manh kinh té cling nhu viéc tiép
can thong tin, so vai nha san xuat
va doanh nghiép, ro rang nguoi
tiéu ding |3 bén yéu thé. Do vay,
nhirng quy dinh, nhirng nguyén
tac nham bao vé quyén lgi cla
bén yéu thé hon dugc dé cap
trong hoc thuyét vé TNNN da dap
(rng mong moi, nguyén vong cua
nguoi tiéu dung, giai quyét cédc
tinh huong phat sinh trong thuc
tién tir moi quan hé gilra nha san
xuat va ngudi tieu dung, dam bao
hai hoa lgi ich cua cédc bén, thic
day doanh nghiép can trong va cé
trach nhiém hon doi véi cac san
phdm ma minh dem luu thong
trén thi truong. Day 1a hoc thuyét
cd muc dich bao vé ngudi tiéu
dung ma phap luat cac nudc ap
dung rong rai.

4. Kien nghi vé viéc ap dung
hoc thuyét “Trach nhiém nghiém
ngat” trong phap luat Viet Nam
dé hoan thién cac quy dinh phap
luat vé trach nhiém san pham

4.1. Cac quy dinh cua phap luat
Viét Nam vé “trach nhiém nghiém
ngat” va thuc tien ap dung

Phap luat Viet Nam da co
nhirng quy dinh ap dung hoc
thuyét vé TNNN trong phap luat
vé boi thuong thiét hai ngoai hgp
dong va trong phap luat vé TNSP
(Luat Viet Nam la "Trach nhiém

boi thuong thiét hai do khuyét
tat cua hang hoa gay ra"). Tuy
nhién, cac quy dinh dé chua cu
thé, chat ché va nhat quan trong
cac van ban quy pham phap luat.
BG luat Dan sy 2015 (BLDS 2015)
la mgt trong nhirng van ban quy
pham cé quy dinh diéu chinh vé
boi thuong thiét hai ngoai hgp
dong (lién quan dén trach nhiém
cua nha san xuat véi san pham
khuyét tat). Diéu 585.2 BLDS 2015
quy dinh: “Nguai chiu trach nhiém
boi thuong thiét hai co thé giam
muc boi thuong néu khong co 16i
hodc cd6 16i vo y va thiét hai qua
l6n so vdi kha ndng kinh té cua
minh". V6i quy dinh nay, nha san
xuat van phai boi thuong ké ca khi
khong co 16i, nhung mic do boi
thuong sé dugc giam néu thiét
hai qua Ién so voi kha nang kinh
té cua nha san xuat. Day la mot
quy dinh mang tu tuong, dang dap
cua hoc thuyét vé TNNN, nhung
khong minh thi, con chung chung
va chua that su chat ché.

Luat Bao vé quyén lgi nguoi
tieu dung 2010 (Luat BVQLNTD
2010) la van ban quy dinh tryc
tiép co ché bao vé quyén lgi nguai
bi thiét hai do san pham khuyét tat
gay ra.”® Hang héa c6 khuyét tat la
hang hoa khong bao dam an toan
cho ngui tiéu diing, co kha nang
gay thiét hai cho tinh mang, stc
khoe, tai san cua ngudi tiéu diing
bao gom hang hda co khuyét tat
phat sinh tir thiét ké k§ thuat, tir
gua trinh san xuat, luvu gilr, van
chuyén hay tiém an nguy co mat
an toan trong qua trinh st dung
nhung khong cé huéng dan canh
bdo day du v.v.™ Diéu 23, Luat
BVQLNTD 2010 c6 quy dinh: “To
chirc, ca nhan kinh doanh hang

nghien-cuu-trao-doi.aspx?ltemID=1901%20 [Ngay truy cap 20/10/2018]
7 Nguyen Thi Van Anh, Nguyén Van Curong, Gido trinh Luat bao vé quyén loi ngudi tieu diing, nxb Chinh tri Qudc gia, tr.148

'8 Nguyén Hiru Phic, “Yéu cau phap Iy clia trach nhiém san pham theo phép luat lién minh Chau Au - Bai hoc cho Viét Nam®, Tap chi Dan chi va Phap
luat ban dién tu, link truy cap: http://tcdcpl.moj.gov.vn/qgt/tintuc/Pages/xay-dung-phap-luat.aspx?itemiD=291 [ngay truy cap 24/10/2018]

' Xem khoan 3 Diéu 3, Luat Bao vé quyén lgi ngudi tiéu ding 2010
2 Xem khoan 1 Diéu 23, Luat Bao vé quyén lgi nguai tiéu ding 2010
21 Xem khoan 2 Diéu 25, Luat Bao vé quyén lgi ngudi tiéu ding 2010
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hoa co trach nhiém boi thuong
thiet hai trong truong hgp hang
hoa cd khuyét tat do minh cung
cap gay thiét hai dén tinh mang,
strc khoe, tai san cua nguai tiéu
dung, ké ca khi td chirc, ca nhan
do khong biét hodc khong co 10i
trong viéc phat sinh khuyét tat
dd™ Vaéi quy dinh nhu trén, TNNN
da duogc thira nhan mot cach
chinh thic trong phap luat Viet
Nam, |a can c(r phép ly giai quyét
cac vu viéc lién quan dén kién doi
boi thuong thiét hai phat sinh gira
nha san xuat va nguoi tiéu ding
doi voi san pham khuyét tat. Viéc
ap dung TNNN trong phép luat vé
TNSP da co nhitng budc di can
ban, dam bao vé mat hai hoa loi
ich gilra cac ben, dac biet la nguoi
tieu dung.

Tuy nhién, Luat BVQLNTD 2010
cling co nhirng quy dinh vé nghia
vu chirng minh cta cac chu thé
lien quan. Cu thé, Diéu 25 quy
dinh: “Nguoi tiéu dung, to chirc
xa hoi co nghia vu cung cap thong
tin, bang chirng c6 lién quan dén
hanh vi vi pham cua to chtrc, cé
nhan kinh doanh hang hoa, dich
vu"?'. Ngoai ra, Diéu 26.1 ciing
ghi nhan: “Khi nhan dugc yéu
cau cua nguoi tiéu dung, co quan
quan ly nha nudc vé bao vé quyén
loi nguoi tiéu dung cap huyén cé
trach nhiém yéu cau cac bén giai
trinh, cung cap thong tin, bang
chirng hoac tu minh xac minh, thu
thap thong tin, bang chirng dé xu
ly theo quy dinh cua phap luat”.
V6i nhirng quy dinh nay, co quan
quan ly yéu cau bén bi thiét hai
phai cung cap chirng ctr vi pham
cua td@ chirc cd nhan san xuat,
kinh doanh hang hoa, dong thoi
nha san xuat cling phai thu thap
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théng tin, chirng ctr dé xr Iy vu viéc theo quy dinh
phap luat. Ngoai ra, Diéu 42.1 quy dinh: “Ngudi tiéu
diing c6 nghia vu cung cap chirng cir va chirng minh
trong vu an dan su dé bao vé quyén, lgi ich hgp phap
cua minh theo quy dinh cua phap luat vé t6 tung dan
su, trir viéc chirng minh 16i cua to chirc, ca nhan kinh
doanh hang héa, dich vu".# Nhu vay, nha lam luat da
loai bo yéu cau vé chirng minh 16i cua nha san xuat
cho bén bi thiét hai nham giam nhe ganh nang chirng
minh cho dai trgng nay. Tuy nhién, viéc chirng minh
khong cd 16i lai duge chuyén qua nha san xuat, bén
ban hang: “To chirc, ca nhan kinh doanh hang haa,
dich vu cé nghia vu chirng minh minh khong co 16i
gay ra thiét hai.Z" Mot mat, luat thira nhéan rang khi
yéu cau boi thudng thiét hai, nguoi tiéu ding khong
can chirng minh 16i cia nha san xuat. Mat khac, luat
lai quy dinh nha san xuat cé nghia vu chirng minh
minh khong c6 6i.

Téc gia cho rang, yéu to vé 16i can dugc xem xét
va lam rd trong cac quy dinh trén va liéu nguyén tac
vé TNNN co dugc ap dung phi hop, thong nhat gitra
cac diéu khoan nay hay khong. Trong khi phap luat
tai cac nudc nhu Hoa Ky hay Lién minh chau Au hoan
toan loai bo yéu t6 vé 16i khi yéu cau bai thudng thiét
hai theo nguyén tac TNNN, phép luat Viét Nam duong
nhu chi chuyén vai tro chirng minh lién quan dén “l6i”
tlr ngudi tiéu dung sang nha san xuat. Cac quy dinh
trén co thién hudng giam nhe ganh néng chirng minh
cho ngui bi thiét hai, bao vé mot cach toi da quyén
lgi clia doi trgng nay bang céc diéu khoan ap dung
hoc thuyét vé TNNN. Tuy nhién, ton tai cac diém
chura thong nhat trong viéc dp dung ding ban chéat
ctia nguyén tac TNNN tai céc khoan 1, khoan 2, Diéu
42 Luat BVQLNTD 2010.

4.2. Kién nghi vé viéc ap dung hoc thuyét Trach
nhiém nghiém ngat trong quy dinh cua phap luat Viét
Nam vé Trach nhiém san pham

Viéc 4p dung ding dan va sdu sac cdac gia tri tu
hoc thuyét vé TNNN trong ché dinh TNSP sé bao vé
toi da quyén lgi cua ngudi tiéu ding - bén yéu thé hon
S0 vOi nha san xuat, doanh nghiép. Do vay, Phép luat
Viét Nam can c6 su diéu chinh doi v6i cac quy dinh
lién quan dén viéc ap dung hoc thuy&t TNNN nham
hoan thién va phi hgp hon vdi thuc tién giai quyét
cac vu Viec.

Diéu 25.2 Luat BVQLNTD 2010 khong nén quy
dinh bén bi thiét hai co nghia vu cung cap chirng ctr,
hanh vi vi pham cta nha san xuat hay kinh doanh

Z Xem khoan 1 Diéu 42, Luét Bao vé quyeén loi nguai tiéu ding 2010
Z Xem khoan 2, Diéu 42, Luat Bao vé quyen lgi ngudi tiéu ding 2010

hang hoa. Thay vao do, Luat nén quy dinh tuong tu
nhu Chi thi s6 85/374/EEC bang cach yéu cau nquoi
tiéu dung cung cap ching ctt lién quan dén khuyét
tat san pham, thiét hai xay ra va mai lién hé gilra thiét
hai va khuyét tat.2* Viéc cung cap bang chirng ching
minh hanh vi vi pham cua nha san xuat la khong hé
don gian, do dé quy dinh nhu trén sé ho trg nguoi
tiéu dung trong viéc kién doi boi thudng thiét hai.

Diéu 42.2 Luat BVQLNTD 2010 nén thay doi quy
dinh “To chirc, céd nhan kinh doanh hang hoa, dich
vu ¢6 nghia vu chitng minh minh khong c6 16i gay ra
thiét hai” Yéu to loi nén duoc bo qua doi véi nguoi
tiéu dung lan nha san xuat trong qua trinh kién doi
boi thudng thiét hai theo nguyén tac TNNN. Viéc
yéu cau nha san xuat cé nghia vu chirtng minh minh
khong cé 16i thé hién su thiéu nhat quén gilra cac
diéu, khoan ap dung theo nguyén tac TNNN.

5. Tong két

Hoc thuyét vé “Trach nhiém nghiém ngat” |a mot
trong cac nguyén ly nén tang hinh thanh nén ché dinh
TNSP trong phap luat cua céc nudc trén thé gidi. Vai
viéc bo qua su suy xét cac yéu td vé loi xuat phat
tlr hanh vi cua nha san xuat, TNNN tap trung hon
vao ban chat nguy hiém hodc khiém khuyét van cé
clia san pham khuyét tat, tir dé quy két mot trach
nhiém “nghiém ngéat” doi vdi nha san xuat, nha phan
phai trong chudi cung rng san pham, bao vé tot hon
quyeén lgi ngudi tiéu dung. Phap luat Viét Nam nén co
nhitng diéu chinh trong céc quy dinh dp dung TNNN
dé hoc thuyét nay phat huy y nghia trong viéc bao vé
quyeén lgi ngui tiéu dung mot cach hiéu qua hon./.
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1) Luat Bao vé quyén lgi ngudi tieu dung 2010
2) Bo luat Dan su 2015

3) John W. Wade, Strict tort liability of
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4) Whitaker Simon, The Development of Product
Liability (Cambridge University Press, 2010), tr. 45.

5) “Product liability and the control of product risk
in the European Community”, in Oxford Review of
Economic Policy. Vol 10, No. 1, tr. 68-83, tr. 73.

6) Chi thi s 85/374/EEC.

7) Hoang Phé (cha bién), Tir dién Tiéng Viét, nxb
Pa Nang va Trung tam Tur dién hoc Ha Noi - Da Nang,

2 Nguyén Hiru Phiic, “Yéu cau phap Iy cla trach nhiém san pham theo phép luét lién minh Chau Au - Bai hoc cho Viét Nam®, tldd.
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9) Nguyén Thi Van Anh, Nguyén Van Cuong, Gido
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hoan thién®, http://moj.gov.vn/qt/tintuc/Pages/
nghien-cuu-trao-doi.aspx?ltemID=1901 [Ngay truy
cap 20/10/2018]

12) Lé Hong Hanh, Truong Hong Quang, “Céc
nguyén ly cta ché dinh trach nhiém san pham tai
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13) Nguyén Hiru Phic, “"Yéu cau phap ly cua trach
nhiém san pham theo phép luat lién minh Chau Au
- Bai hoc cho Viét Nam”, Tap chi Dan chu va Phap
luat, http://tcdepl.moj.gov.vn/qt/tintuc/Pages/xay-
dung-phap-luat.aspx?ltemID=291 [ngay truy cap
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14) Pham Thi Phuong Anh, “Trach nhiém nghiém
ngat va mién giam trach nhiém trong phap luat vé
Trach nhiém san pham”, Tap chi Nghién ctu lap
phap s6 10(171) thang 5/2010 http://www.nclp.
org.vn/tu-lieu/tong-tap-tap-chi-nghien-cuu-lap-phap-
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15) Vién Khoa hoc phap Iy - Bo tu phap, Lé Hong
Hanh (Chu bién), Ché dinh trach nhiém san pham
trong phép luat Viét Nam, nxb Chinh tri quéc gia, tr.5.

Nhan xét cua sinh vién:

Téc gia da co nghién ctru, tim hiéu vé ban chét cua
ché dinh trach nhiém nghiém ngat va dan chirng duoc
mot s6 quy dinh vé ché dinh nay theo quy dinh phap
luat cua cdc qudc gia.

Xuyén sudt bai viét, tac gia da néu bat dugc ban
chat cua trach nhiém nghiém ngat la khi nguoi tiéu
dung yéu cau boi thudng thiét hai, nguoi tiéu ding
khéng can quan tam dén viéc nha san xuét co6 loi hay
khong.
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Tuy nhién, téc gia can luu y phan tich ré cdc diém
quan trong nhu:

-Loila gi?

- Thé nao la san pham khuyét tat?

- Phap luat Viét Nam quy dinh nhu thé nao vé “trach
nhiém nghiém ngat”? Ban chéat cd khac gi voi ban chat
“trach nhiém nghiém ngat” da duoc cdc nude ap dung
trén thé gidi.

Nhan xét cua giang vién:

1. Vé hinh thire: Bai viét chinh chu. Dat tiéu chuan
dé dang bai.

2. Vé ndi dung: Tac gia da hiéu duoc cdc quy dinh
cua phap luat VN ciing nhu phap luat cua mot sé
quéc gia, to chirc qudc té trong viéc quy dinh vé trach
nhiém nghiém ngat. Co mot sé nhan dinh con dua vao
danh gia chu quan cua nhiéu tac gia khdac nhung bai
viét ciing kha chat ché khi st dung nhitng nhan dinh
do. Do vay, bai viét dat yéu cau dang va khuyén nghi
tdc gia nén dau tu sau hon dé phat trién bai viét thanh
mot bai bdo trén tap chi chuyén nganh.
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Kinh da trong

IUU FISHING' - TU' “THE VANG” CUA EU DEN BAI TOAN HOAN THIEN
LUAT THUY SAN TAI VIET NAM

Nguyén Tuan Kiét,
Sinh vién K17502, Dai hoc Kinh té - Luat, PHQG Tp.HCM

Xuat khau thdy san luén chiém mét vi tri quan trong trong chién lugc phat trién kinh té - xa hoi tir trude dén
nay cua Viét Nam. Tuy nhién, nhitng quy dinh nghiém ngat vé IUU Fishing tir cdc thi truong nhdp khau (NK) thuy
san chinh da va dang dat ra nhiéu thach thuc lan co héi phat trién bén virng cho nganh khai thac thudy san Viét
Nam. Vdi van dé thuc tién dat ra nhu trén, bai viét nham muc dich gidi thiéu cdc quy dinh vé IUU Fishing trong
luét phdp quéc té dac biét, tap trung phén tich cdc quy dinh vé IUU cua Lién Minh Chéu Au (EU). Dua trén co s@
do, tac gia dé ra mot so khuyén nghi vé hoan thién khung phap Iy ma cdc co quan dau nganh thdy san Viét Nam
co thé dp dung dé dap tng cdc quy dinh vé IUU Fishing tir phia quéc gia NK, tir dé c6 thé “don duong” cho thuy
san Viét Nam xuat khau (XK) sang cdc thi truong khé tinh nhu EU.

Tir khéa: IUU Fishing, IUU, EU, Viét Nam, thuy san khai thdc

Seafood exports always play an important role in the strategy of economic and social development ever
in Vietnam. However, the rigorous regulations on IUU Fishing from main seafood import markets have posed
many challenges and opportunities for sustainable development of fisheries sector in Vietnam. With practical
problems above, the article aims to introduce regulations on IUU Fishing in international law, in particular,
focuses on analyzing the regulations on IUU of European Union (EU). Based on that, the author sets out some
recommendations for improvement regulatory framework that the leading agencies of Vietnam’s fisheries can
be applied to meet the regulations on IUU Fishing from the importing countries, which could “pave the way” for

Vietnam'’s seafood exports to strict markets such as the EU.

Keywords: IUU Fishing, IUU, EU, Vietnam, captured fisheries.

1. IUU Fishing
1.1. Khai niem IUU Fishing

Theo dinh nghia cua To chuc
Nong nghiép va Luong thuc Lién
Hop Qudc (FAO) (2001) trich trong
Chuong trinh hanh dong quoc té
nham ngéan ngtra, phong tranh va
loai bo cac hanh vi danh bat ca bat
hop phap, khong duoc bao cédo va
khong dugce quy dinh (FAO - IPOA
IUU), IUU Fishing Ia mdt khai niém
rong bao gom:

- Hanh vi danh bat bat hop phap
bao gom céc hoat dong:

() DBugc thuc hién bgi tau
thuyén nudc ngoai trong céc viing
bién thudc chu quyén hodc quyén
chu quyén cua mot qudc gia ma
khong dugc qudc gia do cho phép

hodc vi pham céc quy dinh phap
luat cua quoc gia do vé van dé
ngheé ca;

(i) Dugc thyc hién boi tau
thuyén mang co mot qudc gia
thanh vién cia mot td chic quan ly
nghé ca khuvuc (Regional fisheries
management organisations -
RFMO) thyuc hién hoat dong danh
bat thuy san trai véi quy dinh cua
to chirc do vé van dé bao ton va
quan ly nguon lgi thuy san theo
luat phap quac té;

(iii) Tau thuyén mang co mot
qudc gia la doi tac cua mot RFMO
thuc hién hoat dong danh bat thiy
san trai véi quy dinh cua td chirc
doé vé van dé bao ton va quan ly
nguon lgi thay san theo luat phap
quoc té.

- Hanh vi danh bat khong duoc
bdo cdo la hoat dong danh bat:

() Dugc thuc hién boi tau
thuyén trong viing bién thudc chu
quyén hodc quyén chu quyén cua
mot qudc gia nhung khong bao
cao hodac bao cao sai su that cho
co quan c6 tham quyén cla quéc
gia dé, trai vGi cac quy dinh trong
phép luat cua quoc gia do;

(i) Dugc thuc hién bdi tau
thuyén danh bat thuy san trong
vung bién cua mot RFMO nhung
khong bao cao hodc bao cdo sai
sur that, trdi vai cac quy dinh vé tha
tuc bao cdo cua to chirc do.

- Hanh vi danh bat khéng duoc

kiém soat |la cac hoat dong danh
bat:

' [UU Fishing la tir viét tat cua lllegal, Unreported, Unregulated Fishing (Banh bat ca bat hop phap, khiing duge bao cdo va khong duoc kiém soat).
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(i) Xay ra trong viing bién thudc
st quan ly cua mot RFMO. Hanh
dong nay dugc thuc hién bai tau
thuyén khong cé qudc tich hodac
mang coO cua mot quoc gia khong
phai thanh vién cia RFMO hodc
dugc thuce hién khong phu hgp vai
cdc bién phép vé bao ton va quan
ly tai nguyén cua td chic nghé ca
do;

(ii) Danh bat thdy san trong
cac vung bién hodc tai cac ngu
truong khong cé céac quy dinh vé
bién phap bao ton va quan ly tai
nguyén. Dong thai, viec danh bat
nay dugc thuc hién trai vdi cac
nghia vu cua cac qudc gia vé bao
ton tai nguyén sinh vat bién theo
ludt quoc té.2

Nhu vay, IUU Fishing da dugc
dinh nghia kha ro rang, chi tiét.
Theo do, IUU Fishing dé cap dén
hoat dong danh bat ca trai phép,
khong duoc bao cao, khong duogc
kiém soat cua cac chu thé la tau
danh bat trong nudc hay nudc
ngoai, thuéc quoc gia la thanh
vién hay khong thanh vién ctia mét
RFMO, noi danh bat nam trong
khu vuc cac ving bién thudc cha
quyén hodc quyén chd quyén cua
mot qudc gia hay ving bién cua
cac RFMOs.

1.2. Nguyén nhan, thuc trang va
tac dong tiéu cuc cua IUU Fishing

Trong boi canh dan so thé gidi
ngay cang tang (xap xi 7,49 ty
ngudi theo théng ké cua Lién hop
quoc tinh dén ngay 22/3/20173),
bién doi khi hau va nan doi van
cOn xay ra ¢ nhiéu khu vuc, thuy

san dong vai tro la mot nguén thuc
pham quan trong dé dam bao an
ninh luong thuc, giai quyét cong
an viec lam cho ngudi dan va gop
phan dang ké vao nén kinh té cua
nhiéu quoc gia trén khap thé gidi.
Tuy nhién, trén khia canh tiéu curc,
tinh hinh danh bat, khai thac thay
san trai phép, khong dugc quan ly,
kiem soat baoi cac co quan chic
nang dang dien ra kha pho bién @
nhiéu qudc gia, anh huong nghiém
trong dén hé sinh thai moéi truong
bién va thuong mai toan cau.

Trén khia canh kinh té, theo
FAO, cac hoat dong danh bat IUU
la nguyén nhan chinh gay thiét
hai khoang 11-26 triéu tan ca moi
nam, udc tinh co gia tri kinh té tur
10 dén 23 ty USD*. Nguyén nhan I3
vi IUU Fishing lam giam san lugng
khai thac co thé dugc thuc hién
bai qudc gia ven bién néu viéc khai
thac IUU khong dién ra. Mat khac,
IUU Fishing con gay that thoat cac
khoan thu thuc té cho céc quéoc
gia ven bién dudi dang phi, thué va
cac khoan thu khac do céc chu the
(ngu dan, doanh nghiép danh bat,
nghiép doan nghé c4,..) khai thac
thiy san hgp phap chi tra®.

Trén khia canh moi truong - xa
hoi, IUU Fishing gdy anh hudng
nghiém trong dén hé sinh thai bién,
suy giam nguon lgi sinh vat bién do
danh bat qua murc, khong chon loc,
st dung cac phuong tién danh bat
khong ding quy chuan cho phép.
Do d6, né anh huong truc ti€p dén
sinh ké cua ngu dan va tac dong
tiéu cuc dén nganh khai thac thuay
san dia phuong véi quy mo nho,

deé bi ton thuong ¢ cac nudc dang
phat trien. Ngoai ra, san pham
thiy san c6 nguén goc tir lUU xam
nhap vao thi truong cac nudc NK,
diéu tiét nguon cung thuc pham
ndi dia. Vi vay, IUU Fishing de doa
dén sinh k&, lam tram trong thém
doi nghéo va gia tang rdi ro mat
an ninh lvong thuc. Tham chi, IUU
Fishing con co thé lién quan dén
toi pham c6 o chireb, boc 16t strc
lao dong cta ngu dan lam viéc
trén tau danh bat IUU’.

Theo tac gia, c6 nhiéu nguyén
nhan dan dén thuc trang IUU
Fishing dién ra kha pho bién trén
quy mo toan cau nhu hién nay.
Thir nhéat, nhu cdu thay san lién
tuc tang cua thi treong (tr nam
1961 dén ndam 2016, muic tiéu
thu thiy san danh bat tang trung
binh hang nam trén toan cau la
3,2%, tang nhanh hon toc do tang
trudng dan so 1a 1,6%°) trong khi
nguon lgi thiy san lai suy giam da
gop phan day gid san pham lén
cao va tao strc ép |én nquon cung.
Vai tam nhin lgi ich kinh té ngan
han, ngu dan da ty y danh bat bat
hop phap dé dép (rng nhu cau thi
trrong va thu duoc loi nhuan cao
nhat tir IUU Fishing. Thit hai, trong
diéu kién nguon lgi thiy san ngay
cang it di thi luc lvgng tau ca danh
bat ngay cang nhiéu, cong suat
khong ngirng cai tién tham chi la
kha nang dong lanh, luu trit luong
cé |6n dé danh bat xa bo dan dén
tan diét cac nquon lgi thay san tu
nhién nham muc dich bl dap chi
phi, h6i von va thu lgi nhuan cho
moi chuyén danh bat. Thu ba, d6

2 Ban dich cia Nguyén Thi Héng Yén, trich trong Danh ca bat hop phap, khéing duge bdo cdo va khiing duoc kiém soéat (IUU Fishing) trong Luat Quéc té
va thure tién ap dung cac bién phap phong, chong IUU cia mét s0 qudc gia.
* Thong ké dan sd thé gidi ndm 2017, xem thém tai: http://vienthongke.vn/tin-tuc/43-tin-tuc/2560-thong-ke-dan-so-the-gioi-nam-2017, truy cap ngay

01/10/2018

* International Day for the Fight against lllegal, Unreported and Unregulated Fishing 5 June, http://www.un.org/en/events/illegalfishingday/, truy cap

ngay 01/10/2018

* Messrs David J. Agnew and Colin T. Barnes, Economic aspects and drivers of IUU Fishing: Building a framewok,
Link: http://www.oecd.org/greengrowth/fisheries/29468002.PDF, tr.25
® lllegal, Unreported and Unrequlated (IUU) fishing, xem thém http://www.fao.org/iuu-fishing/en/, truy cap ngay 03/10/2018

7 Carl-Christian Schmidt, Economic Drivers of lllegal, Unreported and Unrequlated (IUU) Fishing, The international journal of marine and coastal law, Vol

20, Nos 3-4 © Koninklijke Brill NV, 2005, tr. 487

® World review, The state of world fisheries and aquaculture (SOFIA) 28, tr.2.
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la hé thong phép Iy long léo trong
viéc cap giay phép khai thac thuay
san, kiem soéat san lugng dénh bat
cling nhu cac hanh vi danh bat trai
phép trén ving dac quyén kinh té
cua quoc gia va viing bién quoc té.

1.3. Tinh cap thiét phai quy
dinh chat ché cac hoat dong lién
quan dén IUU Fishing.

Cong dong quoc té da dé cap
dén IUU Fishing trong hang thap
ky qua, thira nhan viéc dénh bat
ca IUU la moi de doa lon doi vai
tinh bén virng cta nguon lgi thuy
san, dén sinh ké cua nhirng nguoi
phu thudc va céc hé sinh thai bién
no6i chung® . Tuy nhién, né mdi chi
dugc cac qudc gia quan tam trong
vai nam trg lai day sau khi to chirc
FAO thong qua “Ké hoach hanh
dong quoc té" nham phong nglra,
ngan chan va loai bo cac hoat
dong danh bat ca vi pham IUU vao
nam 2001.

Trwrée nhirng tac hai ma IUU
Fishing gay ra, cac to chirc quoc té
nhu FAO, RFMO va cac qudc gia da
thuc hién nhiéu no luc dé han ché,
x0a bo IUU Fishing trén toan cau
tr viec ban hanh cac cong udc,
nghi quyét, luat, quy dinh, chuong
trinh hanh dong,... vé 1UU Fishing.
Cu thé, cac quy dinh IUU Fishing
dugc dé cap mot cach co ban
trong Cong udc cua Lién hgp quoc
vé Luat bién nam 1982 (UNCLOS),
Hiép dinh vé dan ca di cu cua Lién
hop qudc (UNFSA) nam 1995, Hiép
dinh vé bién phap cua cac quoc
gia ¢c6 cang nham phong ngira,

ngan chan va xoa bo IUU (PSMA)
nam 2009. Pac biét, vai vi thé |a
cac quoc gia di dau trong viéc bao
vé moi truong, nén |ap phap tién
b, so hiru mot thi truong nhap
khau thuy san Ién trén thé gidi, EU
da ban hanh luat, quy dinh riéng vé
cac hoat dong lién quan dén IUU
Fishing. Tuong tu, My cling da ban
hanh Chuong trinh giam sat nhap
khau thay san (SIMP) vao ngay
09/12/2016.

Viéc thuc hién muc tiéu trén
doi hoi su no luc nadng cao nhan
thire, thu hat su quan tdm cua
cac Chinh phu va ngudi dan vao
nhirng tac dong tiéu cuc cua hoat
dong IUU Fishing va ddc biét la xay
dung mot co ché phap Iy quy dinh
rd rang tir phia cac co quan Nha
nudc co lien quan.

2. Quy dinh cua EU ve IUU
Fishing:

VGi muc tiéu bao tén va khai
thac bén vitng nguon lgi thiy san
theo chinh sach thay san chung'
, bao dam khai thac nguon tai
nguyén sinh vat, mang lai cac
lgi ich kinh té, moi truong va
xa hoi bén virng, Hoi dong Lién
minh Chau Au (EC) da ban hanh
Nghi quyét s6 1005/2008 ngay
29/9/2008, thiét lap mot hé thong
nham phong ngira, ngan chan va
x0a bo cac hoat dong lién quan
dén IUU Fishing.

2.1. Tau danh bat thuc hién
hoat dong IUU Fishing

Mot tau danh bat dugc xem

la thuc hién hoat dong IUU
Fishing néu co céc biéu hién theo
Diéu 3(1), Nghi quyét (EC) so
1005/2008. Cac hanh vi trén, phu
thudc vao murc do vi pham, dugc
xac dinh dua trén cac tiéu chi nhu
murc do, gia tri thiét hai gay ra hay
mirc do do lap lai"!, sé dugc coi
la vi pham nghiém trong theo quy
dinh tai Diéu 42'2 va phai chiu
murc xu phat hanh chinh mét cach
hiéu qua, thich dang va co tinh
chat ran de™.

Vao nam 2006, Canh sat bién
Na Uy da kiém tra mot so6 tau danh
cd cla Tay Ban Nha gan khu vuc
quan dao Svalbard (Spitsbergen),
Na-uy. Cac canh sat bién da phat
hién ngoai dau va rugt ca tuyét
da bao cao cho cho chinh quyén
Na Uy con coé dén 600 tan phi-lé
ca tuyét da khong dugc bao céo.
Chinh quyén Na Uy sau do da ap
dung muc tién phat doi véi cong
ty tau danh ca Tay Ban Nha tuong
duong v6i 2 trieu euro™ doi voi
hanh vi sai pham cua con tau nay.

2.2. Kham xét tau cua nudc thir
ba tai cang cua quaéc gia thanh vién

Nham phong nglra, ngan chan
va xo0a bo céc hoat dong lién quan
dén IUU Fishing, Nghi quyét (EC)
s0 1005/2008 dat ra cac diéu kién
cho tau cua nudc thir ba cap cang.
Trude khi tau du kién cap cang,
thuyén truong hodc ngudi dai
dién cac tau danh bat cla nudc
thir ba phai khai bdo day du cac
thong tin lién quan dén thong tin
nhan dang tau, gidy phép khai thac

® Combating illegal, unreported and unregulated fishing: Global developments, The state of world fisheries and aquacultures 2018, tr. 98, xem thém
tai: httpz/fwww.fao.org/3/19540EN/i9540en.pdf, truy cap ngay 03/10/2018.
@ Quy dinh cua Cong dong (EC) s0 2371/2002 ngay 20/12/2002, xem thém tai: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0-
J:L:2002:358:0059:0080:EN:PDF, truy cap ngay 18/10/2018

1 Xem Diéu 3 (2), Nghi quyét EC No. 1005/2008
2 Article 42: Serious infringements

1. For the purpose of this Regulation, serious infringement means:
(a) the activities considered to constitute IUU fishing in accordance with the criteria set out in Article 3;

(b) the conduct of business directly connected to IUU fishing, including the trade in/or the importation of fishery products;

(c) the falsification of documents referred to in this Regulation or the use of such false or invalid documents.

2. The serious character of the infringement shall be determined by the competent authority of a Member State taking into account the criteria set out

in Article 3(2).
'3 Sdd, Digu 44

4 Xem lllegal fishing, World Ocean Review 2: The Future of Fish - The Fisheries of the Future, tr. 70, https://worldoceanreview.com/en/wor-2/fisheries/

illegal-fishing/, truy cap ngay 20/10/2018
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hodc giay phép ho trg hoat dong
khai thac hodc chuyén tai cac san
pham thuy san, thoi gian va dia
diém danh bat, so lugng hang hoa
thly san theo tirng ching loai c6
trong khoang va du kién sé cap
cang hodc chuyén tai cho co quan
chirc nang cua quoc gia thanh vién
¢ cang bién dugc chi dinh hay c6
dung cu neo dau ma tau muon su
dung it nhat ba ngay lam viéc'.
Viéc khai bao nay giip ngan chan
cdc tau cap cang bat ngo va cho
phép cang nhap chuan bi viéc tiép
nhan va tién hanh kiém tra Iy lich
tau. No ciing cho phép cac quoc
gia thanh vien cap nhat thong tin
vé ddc diem va hoat dong cua tau
dé co thé dua ra quyét dinh s6m
va thong bao vé viéc cho phép hay
tlr chdi tiép nhan tau danh bat'.
Ngoai ra, tau danh bat cua nudc
thir ba chi dugc tiép nhan cac dich
vu cang, tién hanh cap cang hay
chuyén tai hang héa trong pham vi
cang dugc chi dinh"’.

Nhu vay, tau danh ca cua nudc
thir ba néu khong thé dap (ng tat
ca cdc yéu cau ma Nghi quyét (EC)
sd 1005/2008 quy dinh sé khong
dugc phép vao cang, khong dugc
cung cap céc dich vu cang va hoat
dong cap cang hay chuyén tai cua
tau tai cang sé bi cam, loai trir mot
s truong hop bat kha khang hay
tinh hudng ngoailé'®. Bén canh do,
moi hanh vi trao doi, chuyén doi
hang hoa giira tau danh bat cua
cac qudc gia thanh vién trong khai
EU va nudc thir ba ciing bi nghiém
cam'.

bay la mot bién phap kha hiéu
qua dé ngan chdn céac tau IUU

15 Sdd, Diéu 43

Fishing trong viéc cap cang va
tuon san pham danh bat trai phép
vao thi trrong céc quoc gia thanh
vien EU nhung noé chua hoan toan
co thé xoa bo van nan IUU Fishing
trén toan cau. Thém vao do, cac
tau cda vi pham IUU van co thé cap
cang ¢ nhitng khu vuc khéc, khong
bi kiém soat gat gao nhu EU%. Mat
khac, thuc té khong phai lic nao
cac tau IUU Fishing ciling cap cang
ngay lap tirc. Trong nhiéu trudng
hop, cac tau danh cda co thé cap
dong ca ngay tréen tau khi dang
trén bién, cho phép ho duy tri san
pham danh bat trong nhiéu thang.
Chinh diéu nay gay nhiéu trd ngai
cho cong tac kiém tra cia co quan
chuyén trach ¢ céc qudc gia dang
phét trién, noi ma sy quan Iy, kiém
soat van nan IUU Fishing con kha
long leo va ciing |a nhom nudc
xuat khau thay san chinh vao EU.

2.3. Giay chimg nhan khai thac
cho hoat dong xuat nhap khau cédc
san pham thuy san

Theo Diéu 12, Nghi quyét (EC)
s0 1005-2008, cac san pham thay
san chi dugc phép NK vao Lién
minh Chau Au (EU) néu co gidy
chirng nhan khai thac (vé sau goi
la gidy chirng nhan) phi hgp véi
nhitng yéu cau theo quy dinh: gidy
chirng nhan dugce chuang thuc do
chinh xac thong tin boi mot co
quan chuyén trach cé tham quyén
cua quoc gia tau treo co hodc dua
trén gidy chirng nhan cua tau danh
bat da thuc hién hoat dong danh
bat thuy san ma tau chuyén cho
va cung cap day du cac thong tin
dugc cu thé hoa trong mau Phu luc
c6 dinh kém theo Nghi quyét?'. Véi

s dong y ctia qudc gia tau treo cg,
gidy chirng nhan dugc ching thuc
va dugce trinh théng qua phuong
tien dién tr hoac dugc thay thé
bai cac hé thong truy xuat nguon
goc dién tir dam bao mirc do kiém
soat trong duong cua céc co quan
chirc ndng néu EU va qudc gia tau
treo c0 co mot khuon kho hgp tac
trong linh vuc hanh chinh cap giay
chirng nhan nay%.

Gidy chirng nhan chirng nhan
rang viéc danh bat duoc tién hanh
theo dang quy dinh phap luat, phu
hgp vdi cac bién phap bao ton va
quan ly quoc té dugc ap dung.
Theo do, thuyén truong phai co
trach nhiém dién cac thong tin vé
tau khai thac, san lurgng va loai.
Sau dd, gidy chirng nhan nay mdi
dugc chuyén dén nha XK hoan
thanh cac thong tin sau cung trudce
khi trinh |én co quan chirc nang dé
chirng nhan. Tiép theo, gidy ching
nhan hop lé sé duge bén NK trinh
cho co quan chirc ndng cta qudc
gia thanh vién du kién XK hang
hoa vao it nhat la 3 ngay lam viéc
trude khi hang vé dén cua khau
vao lanh tho Cong dong®. Dén
day san pham méi du tiéu chuan
xuat sang thi truong EU. Sau khi
nhan dugc ho so gidy chirng nhan
tlr tau cap cang, bén qudc gia co
cang tién hanh thuc hién céc hoat
ddong tham tra gidy chirng nhan va
kiém tra hang h6a?. Trong trudng
hop phat hién sai pham, co quan
co chirc nang cua cac nudc thanh
vién hoan toan co thé tir chdi NK
hang hoa vao EU ma khong can dé
nghi chirng ctr bd sung hay dé nghi
qudc gia tau treo co gilp d& néu

5 Blaise Kuemlangan and Michael Press, Preventing, Deterring and Eliminating IUU Fishing - Port State Measures, Environmental policy and law No.

40/6 (2010), tr. 265.
7 Sdd, Digu 5

8 Sdd, Digu 4 (2)

8 Sdd, Dieu 4 (3.4)

2 5dd, lllegal fishing, tr.74, Link: https://worldoceanreview.com/wp-content/downloads/wor2/WOR2_english.pdf, truy cap ngay 20/10/2018

21 5dd, xem thém Phu luc 1, I, I, IV
2 Sdd, xem thém Diéu 20 (4)

2 Sdd, Dieu 16 (1)

24 Sdd, Digu 24 (1)
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c6 sai sot hay do tin cay cua thong
tin trong gidy chirng nhan®.

La mot thi tredng lon cho cac
san pham cd, EU c6 thé chon
va liet mot qudc gia la bat hop
tdc va sé mat quyén tiép can thi
truong cac qudc gia thanh vién
EU%. Trong qua khi, EU tirng da
cam cac san pham thdy san cua
Campuchia, Ghi-né, Sri-lan-ca,
Bé-li-xé. Day la bai hoc nhan tién
cho cac qudc gia, dac biét la quoc
gia dang phat trién trude van nan
IUU Fishing va lgi ich kinh té. Co
thé noi, gidy chirng nhén khai thac
nhu mot “gidy thong hanh” hay
“hd chiéu xanh" cho cédc qudc gia
mudn XK thuy san vao EU va tranh
dugc nhirng rao can ky thuat lam
tang chi phi dau vao mot cach
khong can thiét tir co quan chirc
nang cua nudc NK.

2.4. Thiét lap danh sach tau ca
va cac nudc khong tuan thu cac
quy dinh vé phong chéng IUU:

Mot diém dac trung trong Quy
dinh IUU cua EU la viéc tao ra mot
danh séach tau IUU trén quy md
toan cau da tham gia vao khai thac
|UU, trong d6 sé chira thong tin tau
danh bat va dugc xac dinh bai Lién
minh chau Au va cac nudc thanh
vien?. Danh sdach cac tau danh
bat IUU duoc hinh thanh dua trén
nhirng thong tin co ban dugc quy
dinh tai diéu 25, Nghi quyét (EC)
so6 1005-2008.

Trudce khi EU dua bat cir tau nao
vao danh séach tau danh bat 1UU,
Uy ban sé thong bao chi tiét ly do

%5 Sdd, Diéu 18

tau c6 nquy co bi dua vao danh
sach va cdc yéu to chirng minh tau
da tham gia hoat dong IUU Fishing
cho chu tau va bén van hanh tau.
Thong bao nay ciing trao quyén
dugc hoi hay cung cap thém thong
tin cho chu tau va, néu phi hap,
bén van hanh tau c6 co hoi y kién
va tu bao vé minh, cho ho cé du
thoi gian va phuong tién. fly ban
ciing sé thong bédo cho qudc gia
tau treo co vé viéc dua tau vao
danh sach tau déanh bat IUU cua EU
va cung cap cho quoc gia doé ly do
tai sao tau bi dua vao danh sach,
ciing nhu dé nghi cac quoc gia tau
treo cO co tau bi dua vao danh
sach thong bdo cho chu tau va
tién hanh céc bién phap can thiét
dé xoa bo cac hoat dong danh bat,
co bao céao lai cho Ely ban cac bién
phap da dugc thuc thiZ. Néu cac
tau thuc hién tot cac bién phap dé
cham dut, x6a bo céac hoat dong
|UU Fishing, dap ing du diéu kién
theo Diéu 28, Uy ban Chau Au (EC)
c0 thé suy xét dua tau ra khoi danh
sach tau danh bat IUU Fishing.

Tuong tu doi vdi quoc gia bat
hop tac?, khi mot quoc gia chinh
thirc bi EU canh bdo (nhan “the
vang”) do cac vi pham lién quan
dén IUU Fishing, thong béao sé
dugc dang tai trén trang web va
trén Tap chi Chinh thirc cua Lién
minh Chau Au3® dé canh cao hoat
dong cac quoc gia dang thuc hién
va dé dam bao rang cac nudc
thanh viéen ap dung bién phap
thich hop doi vdi cac nudc tha
ba®'. Song song véi dé, Uy ban

sé thong qua cdac bién phap khan
cap theo nghia vu quoc té kéo dai
khong qua 6 thang, sau do, ny ban
co thé dua ra quyét dinh mai dé
kéo dai cac bién phap khan cap
thém khong qua 6 thang nira. Khi
mot qudc gia bi rat “the vang”, cac
tau danh bat cla quoc gia nay sé
bi chiu nhirng bién phap kiém soat
gat gao, han ché tir phia cac quoc
gia thanh vién thuoc EU*.

Néu cac quoc gia bi canh cao
“the vang” khong cai thién dugc
tinh trang danh bat 1UU tai quoc
gia minh, EU sé tiép tuc rut “the
do” vai quoc gia do. Hau qua, cac
qudc gia nay sé bi cam XK cac mat
hang thuy san vao thi truong EU,
ngugc lai, EU cling nghiém cam
cac hoat dong mua ban cua doanh
nghiep EU vai tau danh ca treo co
cua cac quoc gia bi “the do”, cam
cac quoc gia thanh vién xuat ban
tau cho cdc quoc gia do, Uy ban
khong dugc dam phan dé ky thoa
thuan song phuong vé thuy san
hoac thoa thuan hgp tac vé thuy
san, lén an bat ky thoa thuan khai
thac thiy san song phuong hién
hanh hodc thoa thuan hgp tac vé
thuy san nao véi cac nudc do®.
Trong cudc choi thuong mai toan
cau, EU da dung quyén luc cua
minh vé kinh té, ngoai giao dé tao
strc ép cho cac quodc gia khac phai
tuan tha nghiém ngat cac quy dinh
vé IUU Fishing néu khéng muén
danh mat miéng banh thi truong
NK thiy san Ion nhat thé gidi voi
GDP ndam 2017 la 15,3 nghin ty
Bang Anh®.

% Anastasia Telesetsky, Scuttling IUU Fishing and Rewarding Sustainable Fishing: Enhancing the Effectiveness of the Port State Measures Agreement
with Trade-Related Measures, 38 Seattle University Law Review

1237 \(2015), tr. 1247..

7 Martin Tsamenyi, Mary Ann Palma, Ben Milligan, Kwame Mfolwo, The European Council Regulation on lllegal, Unreported and Unregulated Fishing: An
International Fisheries Law Perspective, The International Journal of Marine and Coastal Law 25 (2010) 5-31, tr. 26

%8 Sdd, Diéu 27

2 Theo Diéu 31, Nghi quyét (EC) No.1005-2008: Mot nudc thir ba co thé bi xdc dinh 13 qudc gia bat hop tac néu khong thue hién ding trach nhiém cua
minh theo luat phap quic té vai tr cach |a qudc gia tau treo oy, qudc gia co cang bién, qudc gia ven bién va qudc gia 1 thi trudng tiéu thu san pham dé
co bién phap phong ngira, ngan chén va xda bo hoat dong danh bat bat hop phap, khong bao cdo va khong theo quy dinh.

3 Sdd, Dieu 35 (2)

M Sdd, Dieu 23 (1)

3 Sdd, xem thém Diéu 36 (2)
¥ Sdd, Diéu 38

* How big is the EU economy?, xem tai: https://europa.eu/european-union/about-eu/figures/economy_en, truy cap ngay 24/10/2018.
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Ké tir khi luat danh bat trai phép
cua EU cd hiéu luc, hang loat céc
quoc gia da bi nhan I6i canh béo
va bi rit “ the vang”, tham chi la
“the do” khi that bai trong viéc
cai thién tinh trang danh bat IUU
trong cong dong. Tuy nhién, cac
quoc gia hoan toan co thé dugc
EU ban “the xanh”, dong nghia voi
viéc dugc rat khoi danh sach cac
quoc gia bat hop tac trong viéc
ngan chan va xéa bo 1UU Fishing
néu dap (ng dugc nhirng yéu cau
ma EU da dé ra®.

3. No luc ngan chan va timg
budc xoa bo IUU Fishing - Cau
chuyén cua Viét Nam

3.1. EU rat “the vang” vadi thuy
san xuat khau cua Viét Nam

V6i duong bo bién dai, nhiéu
viing vinh va ngu trudng giau tiém
nang, Viét Nam co lgi thé rat lon
dé phat trien nganh danh bat, ché
bién va XK hai san. Cu thé, ndm
2017, san lugng thuy san khai thac
cua ca nudc udc tinh dat 3.389,3
nghin tan, tang 5,1% so vGi nam
2016, trong do, san lugng thuy san
khai thac bién udc tinh dat 3.191,2
nghin tan, tdng 5,1%%. Ciing theo
Hiép hoi Ché bién va Xuat khau
thuy san Viét Nam (VASEP), XK
thly san cua Viét Nam trong nam
2017 dat trén 8,3 ty USD, tang gan
19% so v&i nam 2016. Trong do,
hai thi truang XK [6n nhat cta thuy
san Viét Nam la My, EU.

Tuy nhién, truée dp luc dén
tir nhitng rao can ky thuat khat
khe cua nhiéu qudc gia NK thuy

% Sdd, Diéu 34

san Viét Nam dang gap kho trén
con duong tién cong vao cac thi
truong nay. Dién hinh hon c3, ngay
23/10/2017, EU, thi truong chiém
16-17% gia tri XK thay san hang
nam cua Viét Nam¥ tuong Ung
véi 1,1-1,4 ty USD moi nam trong
5 nam qua (2012-2016)%*, da chinh
thirc canh bao “the vang” doi vai
mat hang thdy san Viét Nam.
Nguyén nhan |a Viét Nam khong
co du cac ché tai can thiét dé ngan
chan hoat dong IUU*, khong thuc
hién cac hanh dong can thiét de
ngan chan viéc tau ca va ngu dan
Viét Nam tham gia IUU tai ving
bién cua cdc nudc trong khu vuc
ciing nhu khong c6 du cong cu dé
kiém soat thay san tai cang, trude
khi dugc xuat khau sang thi truong
cac nuoc, trong do co thi truong
EU.

Day la mot thach thirc 16n, anh
huong dén kha nang XK ciing nhu
uy tin, thuong hiéu cta thay san
Viét Nam khong chi & EU ma con
trén truong quoc té. Viéc nhan “the
vang” da tac dong khong nho dén
hoat dong XK thiy san cua Viét
Nam khi chi phi kiém tra hang hoa
ngay cang tang, lam tram trong
thém van deé luu kho, thuong hiéu
san pham trén thi truong ciing
nhu tam ly kinh doanh cuta doanh
nghiép trong nganh®. Do la nhirng
anh hudng tiéu cuc dé nhan thay
trong thoi gian qua. Tuy nhién, day
ciing la co hoi dé nganh thiy san
nudc ta cai thién hoat dong khai
thdc, ché bién thay san, phat trién
madt cach bén virng, hai hoa gitra

loi ich kinh té, bao vé mai truong
va phu hop vai luat phap quaoc teé.

3.2. No luc khac phuc “the
vang” - binh ludn va khuyén nghi
tir goc do hoan thien khung phap
ly

Thang 1/2019 sap tdi, doan
cong tac ctia Uy ban chau Au (EC)
sé quay lai dé danh gia lan hai
vé “thé vang” cta thiy san Viét
Nam*. Ding trudc van dé trén,
cdc co quan ban nganh da trién
khai nhiéu bién phap dé khac phuc
tinh trang IUU Fishing tai Viet Nam.
Theo do, viéc ban hanh Luat Thay
san so 18/2017QH14, bat dau co
hiéu luc ké tir ngay 01/01/2019, la
mot trong nhirng bién phap thiét
thuc dugc cac co quan dau nganh
trién khai thuc hién.

3.2.1. Cac hanh vi duoc xem 13
danh bat IUU

Luat Thay san 2017 da luat hoa
cac noi dung lién quan dén IUU
Fishing theo quy dinh cla quac té
trong do c6 tham khao quy dinh
cua EU va 8 khuyén nghi ma EU
danh cho Viet Nam*2. Theo Luat
nay, lan dau tién cac hanh vi lién
quan dén IUU Fishing dugc quy
dinh, liét ké kha ro rang tai Diéu
60 va thuoc nhom cac hanh vi bi
nghiém cam trong hoat dong thuy
san®.

Cac hanh vi dugc xem la khai
thac thiy san bat hgp phap bao
gom:

(i) Nhom cdc hanh vi khai thac
bat hop phap (illegal). Khai théc

3 Nguyén Thi Anh Tuyét, Nguyén Thi Thu Huyén, Giai phap phat trién bén virng nganh thly san Viét Nam, Tap chi tai chinh, Link: http://tapchitaichinh.vn/
tai-chinh-kinh-doanh/tai-chinh-doanh-nghiep/giai-phap-phat-trien-ben-vung-nganh-thuy-san-viet-nam-136466.html, truy cap ngay 25/10/2018
 Thuy Dung, Doanh nghiép hai san lo khd xudt khau sang EU, https://www.thesaigontimes.vn/164968/Doanh-nghiep-hai-san-lo-kho-xuat-khau-sang-

EU.html, truy cap ngay 26/10/2018

* Tinh hinh thurong mai thiy san Viét Nam va EU, Sach trang vé chdng khai thac IUU o Viét Nam, ban hanh ngay 12/1/2018, tr. 13.

* Yén Minh, The vang cho nganh thuy san, thach thire hay co hai?, Thai bao Kinh t& Sai Gon, Link: https://www.thesaigontimes.vn/264657/The-vang-
cho-nganh-thuy-san-thach-thuc-hay-co-hoi.html, truy cap ngay: 19/12/2018
4 ¥Xem thém: Thanh Thanh, Lo the vang thay san, Thai bao ngan hang, Link: http://thoibaonganhang.vn/lo-the-vang-thuy-san-78089.html, truy cap ngay

19/12/2018

1 | 3n dau tién, Doan Thanh tra Tong vu céc van dé vé Bién va Thuy san cla EC sang Viét Nam dé kiém tra tinh hinh trién khai, thue hién cac kién nghi
ma EU da dua ra dé giam thiéu va ngan chan van nan IUU Fishing la tir ngay 16 - 24/5/2018..
42 Xem thém: Uy ban chau au (EC) chua chap thuan d@ bo “theé vang” cho thiy san Viét Nam, Ban tin Doanh nghiép va tu do hda thurong mai, quy I, s
12, tr.15 (&n pham xudt ban hang quy cia Trung tdm WTO va Hoi nhap thudc Phong Thuong mai va Cong nghiép Viét Nam (VCCI))

“Piéu 7, Luat Thay san 2017
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thiy san khong co gidy phép; Khai théc trai phép loai
thiy san thudc Danh muc loai thiy san nquy cap, quy,
hiém; Khai thac vuot san lugng theo loai, khai thac
sai viing, qua han ghi trong giay phép; Che giau, gia
mao hoac huy chirng ctr vi pham quy dinh lién quan
dén khai thac, bao vé nguon lgi thiy san; Khai thac
trong viung cam khai thac, trong thoi gian cam khai
thac; khai thac, van chuyén thuy san cam khai thac;
Khai thac loai thuy san c6 kich thude nho hon quy
dinh; st dung nghé, ngu cu khai thac bi cam; Ngan
can, chdng doi nguoi cé tham quyén thuc hién kiém
tra, giam sat su tuan tha cac quy dinh vé khai thac
va bao vé nquon lgi thiy san; Khai thac thay san trai
phép trong viing bién thugc quyén quan ly cta toé chirc
guan ly nghé ca khu vuc, qudc gia va vung lanh tho
khac; St dung tau cé khong quoc tich hodc mang
quoc tich ctua qudc gia khong phai la thanh vién dé
khai thac thly san trdi phép trong vling bién qudc té
thuoc tham quyén quan ly cua t6 chirc quan Iy nghé
cd khu vuc; Chuyén tai hoac ho trg cho tau da dugc
xac dinh c6 hanh vi khai thac thay san bat hgp phap,
trir truong hop bat kha khang;

(i) Nhém cdc hanh vi khai thac khéng bao cdo
(unreported): Khong cé Gidy chirng nhan co so du
diéu kién an toan thyc pham theo quy dinh; Khong
trang bi hoac trang bi khong day du hodc khong van
hanh thiét bi thong tin lién lac va thiét bi giam sat
hanh trinh theo quy dinh; Tam nhap, tai xuat, tam
xuat, tai nhap, chuyén khau, qua canh qua lanh tho
Viét Nam thuy san, san pham thiy san c6 nguén goc
tir khai thac thay san bat hgp phap; Khong ghi, ghi
khong day du, khong ding, khong ndp nhét ky khai
thac thay san, khong bao cdo theo quy dinh;

(iii) Nhom cdc hanh vi khai thac khéng duoc kiém
soat (unregulated): Str dung tau ca dé khai thac thuy
san khong theo quy dinh vé khai thac va bao vé nguon
|lgi thiy san trong viing bién quoc té khong thude tham
quyén quan ly cua to chirc quan ly nghé cé khu vue.

Tuy nhién, cac nha lam luat van chua néu dugc noi
ham, ban chat cta cédc hanh vi vi pham lién quan dén
IUU Fishing. Vi thé, hé qua trong thuc té, nhiéu hanh
vi sai pham co thé lach luat véi ly do khéng nam trong
danh sach cac hanh vi vi pham cua Luat Thuy san
2017 mac du xét vé ban chat |a vi pham. Mgt phan
nao do, né gay kho cho co quan thi hanh, tuan tra
lan ngu dan khi ap dung luat trén thyc tien. Vi vay,
theo tac gia, cac thuat ngir nhu “danh bat cé bat hop
phap”, “khong dugc bao cao”, “khong dugc kiém soat”
can dugc dinh nghia, giai thich cu thé trong phan giai
thich tir ngtr, tranh truong hop moi co quan, to chirc,

cd nhan c6 mot cach hiéu khac nhau hay ap dung may
mac quy dinh cua luét.

3.2.2. Quy dinh vé gidy phép khai thac thuy san
trén bién

Duoc ndi luat hoa theo khuyén nghi cua EC, cén clr
xdc dinh han ngach Gidy phép khai thac thly san trén
bién dugc quy dinh trong Diéu 49, Luat Thay san 2017
bao gom: két qua diéu tra, danh gia trir lvgng nguon
loi thay san; xu hudng bién dong nguon lgi thay san;
tong san lugng thay san tdi da cho phép khai thac
bén virng; co cau nghé, doi turgng khai thac, viing bién
khai thac; truong hop khai thac loai thly san di cu
xa hodc loai thuy san cé tap tinh theo dan, B Nong
nghiép va Phat trién nong thon chiu trach nhiém xac
dinh. Thém vao do, han ngach gidy phép dugc cong
bo, diéu chinh 60 thdang mot lan dé phu hop véi tinh
hinh nguon lgi thay hai san thuc té.

Day |a mot bién phap can thiét vé mat quan ly cua
co quan chirc nang dé han ché tinh trang khai thac
qua mirc, gay can kiét nguon lgi tai nguyén thay san,
phu hop vai tinh than bao ton va khai thac bén virng
nguon lgi thiy san theo Hiép dinh vé dan ca di cu
cua Lién Hop Quoc (UNSFA) nam 1995 ciing nhu quy
dinh vé IUU Fishing ctia EU. Nhung dé phat huy hét
tinh hiéu qua cta nd, céc co quan chirc ndng can dé
ra mot 10 trinh thuc hién phu hgp va cac chinh sach
di kem. Thuc té, ngu dan quanh nam bam bién, khai
thac nhiéu ngu truong khac nhau chtr khong phai
rieng mot khu vuc ¢ dinh. Ngu treong nao can kiét,
ngu dan lai di chuyén danh bat ngu truang khac. Voi
quy dinh hién tai, ngu dan sé lam gi khi da khai thac
du voi han ngach dugc cho phép. Néu dang vao mua
khai thac hay khoang thai gian co thoi tiét thuan loi,
viéc “thuyén nam bo” 1a mot thiét hai l6n cho ngu dan
trong khi hang ngay ho phai ganh mét khoang tién lai
I6n da dau tu cho moi chuyén vuon khai trude dé. Vi
vay, néu Nha nudc co bién phap cam/han ché khai
thac ving bién nao, thoi gian bao lau thi Nha nudc
cling phai cd bién phap ba sung, ho trg hop ly cho ngur
dan. Co6 nhu vay, muc dich cua chinh sach trong giay
mdi c6 thé phat huy trong thuc tién. Hon nira, cac co
quan chuyén trach phai can trong trong viéc thuc hién
khao sat, danh gia, nghién ctru cac thanh t6, chi so
cua mat hé sinh thai, quan thé thuy san dang quan ly
dé co thé dua ra han ngach hay |énh cam chuan xéc.
Con lai bat ky su can thiép nao bang ménh Iénh hanh
chinh nhung khong xuat phat tir sy hiéu biét tuong
tan vé tai nguyen, chi tao ra “ctra quyén” cho bo phan
quan ly va c6 thé anh hudng nguy hai dén ngudi dan*.

# Mai Thanh, Co can han ngach khai thac thay san, Link: http://enternews.vn/co-can-cap-han-ngach-khai-thac-thuy-san-108250.html, truy cap ngay

29/10/2018
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3.2.3. Quy dinh vé ching nhan, xdc nhan thuy san
khai thac

Tham dinh, xac nhan nguén gdc nguyén liéu thay
san tir khai thac la viéc kiém tra ho so, giam sét truc
ti€p qua trinh Ién bén cua nguyén liéu thiuy san, doi
chiéu thong tin, xac nhan nguén gdc nguyeén liéu dy
kién dua vao ché bién xuat khau khong vi pham cac
quy dinh vé khai thac thay san bat hgp phap*.

Theo Diéu 61 Luat Thuy san 2017, co quan chirc
nang cua Viét Nam c6 tham quyén xac nhan nguyén
liéu, chirng nhdn san pham thdy san cé ngudn goc
khai thac tai ving bién Viét Nam khong vi pham quy
dinh khai thac bat hgp phap cho to chirc, ca nhan khi
c6 yéu cau va tham quyén tuong tu cho cac san pham
thiy san NK cua nudc ngoai hay san pham XK cua Viét
Nam dugc san xuat tir nguyén lieu NK nude ngoai.
Céc co quan c6 tham quyén |a Chi cuc Thuy san, To
chirc quan ly cang ca va Trung tdam Chat lugng Nong
lam thuy san ving sé kiém tra ho so, giam sat truc
tiép qua trinh Ién bén cua nguyén liéu thiy san, doi
chiéu thong tin, xac nhan nguén goc nguyén liéu du
ki€n dua vao ché bién XK khong vi pham céc quy dinh
vé khai thac thuy san bat hgp phap dé tham dinh, xac
nhan nguon goc nguyén liéu thiy san tir khai thac.

D0oi véi tham dinh chirng nhan san pham thiy san
XK, thu tuc bao gom viéc kiém tra ho so, kiém tra xac
suat qua trinh xac nhan nguén goc nguyén liéu thuy
san tir khai thac, cap gidy chirng nhan cla co quan
tham quyén dai vdi 16 hang XK ché bién tir nguyén liéu
thiy san duge xac nhan cé nguon goc tir nguyén liéu
khai thac khong vi pham céc quy dinh vé khai thac bat
hgp phap theo yéu cau cua nudec NK*.

Xét dén cling, mot mat quy dinh IUU cla EU la dé
han ché, xda bo van nan IUU Fishing, mot mat dé quan
ly, kiém tra nguon goc xuat x(r ca thiy san NK vao
EU. Vi thé, quy dinh, thu tuc vé chirng nhan, xdc nhan
thuy san khai thac dugc quy dinh kha chi tiét [a mot
thanh cong dé EU xem xét g& “thé vang” cho thay san
Viét Nam. Tuy nhién, mot Ian nira, viéc thuce thi quy
dinh cua luat trong thuc té cling vo cling quan trong.
Bo Nong nghiép va Phat trién nong thon (NN&PTNT)
can phai dua ra nhitng huéng dan, quy dinh cu thé
hon cho céc co quan chuyén trach co lién quan, dac
biét |a sy phoi hop gilra 3 co quan c6 tham quyén
trong viéc cap gidy chirng nhan, xac nhan thuy san
khai thac dé tranh sy chong chéo trong quy dinh, thu
tuc, rit ngan thai gian lam thu tuc hanh chinh, xem

xét ho so cho ngu dan va doanh nghiép.

3.2.4. Quy dinh vé nghia vy ghi nhat ky va bao cdo
san luong khai thac

Cdc td chirc, cd nhan khai thac thly san cé nghia
vu ghi, ndp bdo cdo, nhat ky khai thac thiy san theo
hudng dan cua Bo NN&PTNT¥, khong phan biét tau
cd trong nuée hay nuée ngoai dang danh bat trong
vung bién Viét Nam. Hon nira, khi vao cang c4, thuyén
truedng phai tuan tha ndi quy cua cang ca va su diéu
dong tau cuta to chirc quan ly cang c4, xuat trinh va
khai bao day du cac thong tin, gidy to theo quy dinh
tai Luat nay va Nghi dinh huéng dan.

Quy dinh la vay nhung dé thuc hién tot va c6 hiéu
qua la ca mot bai toan khé cua nganh thiy san.
Nguyén nhan dén tlr nhan thirc cua ngu dan ta chua
tot, so lrgng tau thuyén khai thac I6n nhung hau hét
la quy mo khai thac nho, tinh t6 chirc nghiép doan
chua cao gay kho khan cho viéc tuyén truyén, pho
bién quy dinh cho ngu dan. Ngoai ra, bdo cédo san
lugng va ghi nhat ky khai thac dugc thuc hién tha
cong, ghi chép bang tay, chua cé hé thdng ghi nhat ky
khai thac dién tir nhu cac nudc phat trien*t. Hé qua,
tinh chinh xac cta nhat ky khai thac hay bao cdo san
lugng khai thac khong cao trong khi co quan quan ly
nha nudc doi mat vai khdi luvong cong viéc rat lon. Vi
vay, BO NN&PTNT, Chinh phu céan vach ra 1§ trinh thyc
hién, ap dung ghi nhat ky va bao cao san lugng, cé thé
phan nhom theo cac tiéu chi nhu khu vure tau thuyén
dang ky, doi tugng thay san danh bat hay cong suat
cua tau, khong nén ap dung dai tra nhung thiéu hiéu
qua nhu hién nay.

4. Két luan

Viét Nam dang trong qua trinh chuyén doi tir nghé
cd quy mo nho, khai thac truyén thong sang nghé ca
dugc to chirc, quan ly tot. Do d6, nganh thuy san Viét
Nam da va dang doi mat vai rat nhiéu kho khan trong
giai doan dau ap dung, thyuc thi quy dinh IUU Fishing
cua EU. Nhiéu han ché con ton tai, ddc biét, hé thong
phéap ludt chua hoan thién, hgp ly nén khi ap dung
quy dinh vé IUU da xuat hién nhirng bat cap va ling
tlng. Tuy nhién, véi no luc vao cugc manh mé tir hé
thong cdc co quan ban nganh, Luat Thiy san ciing
nhu cac Nghi dinh, Thong tu kém theo da dugc ban
hanh, ap dung trong thuc tien cudc sdng va phan nao
tao ra mot hanh lang phap ly can thiét cho cac hanh
vi IUU Fishing. Vdi nhitng két qua dat dugc ban dau,

*5 Xem thém thong tr 50/2015/TT-BNNPTNT va Diéu 1 Thong tu s 02/2018/TT-BNNPTNT, sira ddi, bd sung thong turr 50/2015/TT-BNNPTNT, thong tur
25/2013/TT-BNNPTNT, thong tu 02/2006/TT-BTS, thong tuv 62/2008/TT-BNN va thong tr 26/2016/TT-BNNPTNT

% Tldd, Digu 1 (2).
4 T|dd, Dieu 52 (2.h)

“ Nguyen Qudc Khanh, Tran Dirc Phi, Nguyén Trong Luong, Impact of the EC Regulation Mo. 1005/2008 on Tuna Long-line Fisheries in Vietnam, Fish

for the people, Volume 11 Number 1: 2013, tr. 39.
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cudc thanh tra |an hai cia EC sap t6i, nganh thiy san
Viét Nam co thé dugc nhan “the xanh”, tir d6 ma rong
canh cuira xuat khau cho thiy san Viét Nam trong
tuong lai vai diéu kién tiép tuc hoan thién phap luét,
day manh tuyén truyén va thuc thi c6 dong bo trén
quy mo ca nudc.
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Nhan xét cua sinh vién:

Bai viét phéan tich kha sau sat, gitip ngudi doc hiéu
duoc cdc quy dinh lién quan dén va thuc tién dp dung
IUU Fishing tai cac nudc trén thé gidi.

Dong thai, khi ban vé cdc quy dinh Viét Nam cé lién
quan, tac gia da co su két noi kha tét tir cac quy dinh
cua phap ludt nude ngoai, gitp mach bai viét kha lién
lac, dé hiéu.

Tuy nhién, do d¢ dai bai viét va cé nhiéu y, tac gia
nén c6 phan tém tat trudc moi dé muc vé nhifng van
dé ma minh sap trinh bay, dé ngudi doc dé nam bat va
hinh dung hon.

Nhan xét cua giang vién:

1. VE tinh mai va cap thiét :

Bai viét tong hop cdc quy dinh va kinh nghiém xu ly
IUU Fishing theo luat Chau Au va trng dung vao thuc
tien tai Viét Nam la rat can thiét. Dua trén viéc so sanh
ludt Chdu Au dé dua ra kién nghi la c6 y nghia khoa
hoc va co tinh mai.

2. Hinh thuc

Danh muc tai liéu tham khao phong pht va co tinh
khoa hoc. Luu ¥ cach footnote nén theo chuan APA
hodc Havard.

3. Néi dung

Tai liéu tham khao phong phd. Bai viét cé tinh chat
tong hop kha tét. Viéc tim ra cdc khoang tréng phap ly
cua Viét Nam kha tét, néu co thé nén di sau hon. Va
néu co kha nang khai thac sau hon, tac gia nén di sau
vao cdc kién nghi cu thé hon cho Viét Nam, lam sao
dé vurot qua cdc rao can ki thuat tir EU vé nhap khau
thuy san.

Ngoai ra, khi tac gia noi cdc nha lam luat Viét nam
khdong nén chi liét ké cac nhém hanh vi IUU Fishing ma
nén néi ban chat thi tac gia can lam ré viéc liét ké sé
gay kho khan gi, néu muén lach luat Ia lach nhu thé
nao, néu néu ban chat thi huong dan thi hanh nhu thé
nao thi sé tét hon.

4. Két luan

Noi chung, bai viét kha 6n, néu cé thé nén di sau
hon dé tranh bai viét chi mang tinh téng hop va chung
chung.
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Kinh da trong

TRACH NHIEM VA CHUYEN TRACH NHIEM ﬁ
TRONG HOP DONG TRUOC DANG KY THANH LAP DOANH NGHIEP
(PRE-INCORPORATION CONTRACT)

Lé Xuéan Tién,

Sinh vién K17504, Dai hoc Kinh té - Luat DHQG Tp.HCM

Bai viét nay khai quat vé hop déng trude dang ky thanh lap doanh nghiép va ban luan vé trach nhiém cd nhan
cua nguai thanh Iap doanh nghiép khi tham gia vao hop déng nay. Tir d6, bai viét dat cau hoi vé van dé chuyén
trach nhiém khi doanh nghiép dugc thanh Iap qua y tuong thuc hién cong viéc khéng cé Uy quyén tai B luat Dan

sur 2015.

Tir khoa: doanh nghiép, chuyén trach nhiém, hgp déng trude dang ky thanh Iap doanh nghiép, ngudi thanh

lap doanh nghiép.

This article provides a general background about the origin of pre-incorporation contracts and considers
the personal liability of people who enter into these contracts. Through the viewpoint of doing work without
authorization in the Civil Code 2015 of Vietnam, this article also tries to resolve issues relating to transferring of
liability in case a company is established.

Keywords: company, pre-incorporation contract, promoter, transfer of liability.

1. Khai niem hop dong trudc
dang ky thanh lap doanh nghiéep

Doanh nghiép |a to chirc co tén
riéng, co tai san, co tru so giao
dich, dugc dang ky thanh lap theo
quy dinh cta phap luat nham muc
dich kinh doanh.’ Trong bai viét
nay, doanh nghiép dugc tiép can
dudi goc do cua mot to chic da
hodc chua duge dang ky.?

Qua trinh dang ky doanh
nghiép, du chi la mot thi tuc
nhung cd y nghia rat quan trong.
Doanh nghiép chi ton tai khi no
da dugc dang ky?, ndi cach khac,
mot doanh nghiép van dugc xem
la chua thanh lap khi né con
chua dugc dang ky. Tuy nhién,
trong hau hét cac truong haop,
doanh nghiép can tham gia vao
mot so thoa thuan hay hgp dong
phuc vu cho viéc thanh lap va

"Piéu 4.7 Luat doanh nghiép 2014

hoat dong cua doanh nghiép nhu
thué tru so, co so vat chat, nquoi
lao dong. Nhirng ngudi thanh
lap doanh nghiép (sau day goi la
ngudi sang lap), trong truong hgp
nay, sé thay doanh nghiép va nhan
danh chinh minh tham gia vao cac
hop dong phuc vu cho lgi ich cla
doanh nghiép. Cac hgp dong nay
dudgc goi la hgp dong trude dang
ky thanh lap doanh nghiép (pre-
incorporation contract, sau day
goi la PC).

2. Trach nhiem trong PC

Hop dong la su thoa thuan giira
cac bén vé viéc xac lap, thay doi
hodc cham dat quyén, nghia vy
dan su.* Hogp dong phai dugc ky
két gilra it nhat hai chu thé tro 1én,
trong d6 quyén cua mdot bén la
nghia vu cua cac bén con lai.

2Xem thém vé trinh tu, thi tuc dang ky doanh nghiép tai Diéu 27 Ludt Doanh nghiép 2014
*H. R. Savaprasad, Pre-incorporation contracts: A comparative analysis of Indian and English laws, Journal of the Indian law Institute, Vol 44,p 117, 2002.

‘Dieu 385, BLDS 2015

Mdc du nguoi sang lap tham
gia vao PC trén co so vi lgi ich cua
doanh nghiép nhung ho phai chiu
trach nhiém cé nhan vé hop dong
da ky.® Gia sur vi mgt nguyén nhan
khach quan nao dé doanh nghiép
khong dugc thanh lap, nhu da
trinh bay, doanh nghiép vi khong
cd tu cach phap ly nén mac nhién
khong thé chiu trach nhiém. Trong
truong hop nay, giai phap duy nhat
dé mot doanh nghiép tham gia PC
la trach nhiém trong PC phai rang
budc nhirng nguai sang lap.

Quy dinh vé trach nhiém trong
PC, phap luat hau hét cac qudc gia
trong hé thong Théng luat nhu Anh,
Canada, Uc, An Do, Nepal théng
nhat rang ngudi sang lap tham gia
PC phai chiu trach nhiém ca nhan
dai véi hgp dong minh da kys. Cu
thé, Dao luat vé Cong ty nam 2006

*Prasidh Raj Singh, Promoter and Pre-incorporation contract, Orissa India Law Journal, Vol 19, p.47. 2007.

® Xem thém phan tich quy dinh vé PC cla cac nudc trong hé thong théng luat: J.P.Hambrook, Pre-incorporation contract and the National Company
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cua Anh (UK Companies Act 2006)
quy dinh: “Mot hgp dong thay mat
hodc dua trén lgi ich cla doanh
nghiép tai thoi diém doanh nghiép
chua dugc thanh lap sé co hieu
lue, trir truvong hop cac bén co
thoa thuan khac, nhu thoa thuan
gita mot ngudoi véi mot ngudi
khac hanh dong vi lgi ich cua cong
ty hodc nhu nguoi dai dién cua
cong ty, va ngudi d6 dong y chiu
trach nhiém cd nhan doi vaéi hgp
dong dugc ky.”

3. Chuyen trach nhiém

3.1. Vu an Kelner v. Baxter® -
Trach nhiém trong PC khong mac
nhién duoc chuyén giao

Nhirng ngudoi sang lap chiu
trach nhiém ca nhan khi tham gia
PC vi doanh nghiép tai thai dieém
ky két PC con chua ton tai. Mot
cau hoi lon dugc dat ra la liéu khi
doanh nghiép da duoc thanh lap,
trach nhiém trén cé dugc chuyén
giao? Dén trudce khi vu an Kelner v.
Baxter xay ra, trach nhiém cd nhan
trong PC van duaoc cho la tu dong
chuyén giao cho doanh nghiép khi
no dugce thanh lap.

Trong vu an nay, mot nhém
nguoi sang lap da ky két hgp dong,
thay mat va dua trén lgi ich cua
cong ty sap dugc thanh lap®, dé
mua rugu tir Kelner phuc vu cho
hoat dong kinh doanh. Khi dugc
thanh lap, doanh nghiép da phée
duyét hgp dong nay. Tranh chap
nay sinh khi rugu dugc tiéu thu hét
va cong ty da pha san trudc khi

tien rugu dugc thanh toan. Kelner
da kién nhirng nguoi séng lap dé
yéu cdu thanh todn tién hang.

Nhirng nquéi sang lap tranh
luan rang khi cong ty phé duyét
hgp dong nay, trach nhiém cé nhan
cua ho da dugc chuyén giao cho
cong ty va vi vay ho khéng con bi
rang budc bai hop dong nira. Trong
khi d6, mgt Iy |é khdc cho rang tai
thai diem ky két hgp dong, cong ty
van chua ton tai, do d6 hop dong
chi c6 hiéu luc khi nhirng ngui ky
két bi rang budc boi trach nhiém
ca nhan'. Va do vay, du da duogc
thanh lap, doanh nghiép, nhu mot
nguoi la (stranger), khong thé
cO quyén tu né giai phong trach
nhiém cé nhan cua nhirng nguoi
sang lap thong qua hanh dong phe
duyét, bo mat y chi cua bén giao
két con lai.

Trong két luan ctia minh, toa an
da cho rang nhirng nguoi thanh
lap doanh nghiép phai lién dai
chiu trach nhiem. Doanh nghiép
khong phai chiu trach nhiém nao
vi n6 chura ton tai tai thoi diém hop
dong dugc ky két. Mac khac, hop
dong gilra Kelner va Baxter khong
co diéu khoan nao thoa thuan vé
viec sau khi duoc thanh lap, cac
quyén va nghia vu sé dugc chuyén
sang doanh nghiep. Do do, hanh
dong phé duyét hgp dong nay cua
doanh nghiép ciing khong co gia
tri."

Phén quyét cta Toa an trong vu
an nay da bac bo kha nang chuyén
trach nhiém ca nhan cta nhiing

ngudi sang lap sang trach nhiém
cua doanh nghiép trong truong
hogp PC khong cé thoa thuan vé
van dé nay. Diéu nay cé nghia
rang, trach nhiém trong PC khong
mdc nhién dugc chuyén giao cho
doanh nghiép khi né duoc thanh,
trlr phi su chuyén giao nay dugc
thoa thuan trong PC.

3.2. Doanh nghiép co thé tir
choi PC?

Dudng nhu cdac nha lam luat da
va dang gap kho khan trong viec
tra 0i cau hoi nay. Thyc té, cach
tiép can doi vdi van deé liéu doanh
nghiép c6 quyén tir chdi PC hay
khong c6 su khac biét giira phap
luat cua hai hé thong Dan luat va
Thong luat, trong khi ca hai hé
thong déu chua tim duge mot nén
tang phap ly virng chac nao cho
cau hoi trén.

Phap luat cua cac quoc gia theo
hé thong Dan luat cho rang, PC
phuc vu cho viéc thanh |ap va hoat
dong cua doanh nghiép, do do
doanh nghiép budc phai chap nhan
PC. Don cur, o phap luat Viét Nam,
Piéu 19.2'? Luat Doanh nghiép
2014 quy dinh rang: “Trudong hop
doanh nghiép dugc thanh lap thi
doanh nghiép phai tiép tuc thuc
hién quyén va nghia vu phat sinh
tlr hgp dong da ky két.”

Nguoc lai, phap luat clia céac
quoc gia theo hé thong Thong
luat, doanh nghiép cé quyén tir
chdi PC. Don ctr, & phap luat Nam
Phi, Diéu 20.4 Luat Doanh nghiép

Code: What does Section 81 really mean?, The Adelaide Law Review, Jan 2007 va Dr. Joseph H. Gross, Liability on Pre-incorporation Contracts: A Com-

parative Review, McGILL Law Journal, Vol 18, 1972.

7 Article 51. Pre-incorporation contracts, deeds and obligations (UK Companies Act 2006)
®Kelner v. Baxter 1866 |a an |é dau tién cua Anh vé PC, duoc ghi nhan vao ndam 1866 dua trén co so phap luat bay gio la Luat Doanh nghiép Anh 1862.

Xem toan van an le tai:

https://www.iclr.co.uk/document/186521967 3/casereport_30455/html

*The Gravesend Royal Alexandra Hotel Company

"9H. R. Savaprasad, Pre-incorporation contracts: A comparative analysis of Indian and English laws, Journal of the Indian law Institute, Vol 44, p 118, 2002
" Jacqueline Martin & Chris Turner, 2007, The fact of your fingertips...Company law, p.08.

2 Piéu 19. Hop dong trwde dang ky doanh nghiép

1. Ngudi thanh 1ap doanh nghiép duoc ky cac loai hop dong phuc vu cho viéc thanh lap va hoat dong cua doanh nghiép trurde va trong qua trinh dang

ky doanh nghiep.

2. Trurong hop doanh nghiép dugc thanh Iap thi doanh nghiép phai tiép tuc thuc hién quyén va nghia vu phat sinh tir hop dong da ky két quy dinh tai
khoan 1 Diéu nay, trir trurdng hop cac bén hop dong co thoa thudn khac.
3. Trudng hop doanh nghiép khong duoc déng ky thanh lap thi nguai ky két hop dong theo quy dinh tai khoan 1 Diéu nay chiu trach nhiém hodc nguai
thanh lap doanh nghiép lién dadi chiu trach nhiém thuc hién hop dong da
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2008" quy dinh: “Néu trong vong
ba thang ké tir ngay doanh nghiép
dugc thanh lap, doanh nghiép
khong phé chuan hodc tir chdi PC,
hodc cac hoat dong da dugc thuc
hien dudi tén doanh nghiép hoac
dua trén lgi ich cua doanh nghiép,
doanh nghiép sé dugc xem la da
phé chuan PC." Hay theo phap luat
Uc, Diéu 131.2 Luat Doanh nghiép
2001 quy dinh rang: “Ngudi sang
lap chiu moi trach nhiém trong
trvong hop doanh nghiép khong
dugc thanh |ap, hoac dugc thanh
lap nhung khong chap nhan PC.”

4. PC trong phap luat Viet Nam
4.1. Khai niem PC

Trong phap luat Viet Nam, khai
niéem PC dugc nhac dén o Luat
Doanh nghiép 2014 (LDN 2014).
Diéu 19.1'5 LDN 2014 cho phép
nguoi thanh 1ap doanh nghiép ky
cac loai hgp dong phuc vu cho
viéc thanh lap va hoat dong cua
doanh nghiép trudc va trong qua
trinh dang ky doanh nghiép. Theo
do, PC trong phap luat Viet Nam,
twong tu nhu phap luat quoc té,
la “cac loai hop dong phuc vu cho
viéc thanh lap va hoat dong cua
doanh nghiép.” Tuy vay, khai niém
nay khong thé hién dugc trach
nhiém ca nhan khi tham gia PC la
yéu to tién quyét, cling nhu khong
c6 yéu cau bat bugc vé thoa thuan
chuyén trach nhiém trong PC.

4.2. Trach nhiém va chuyén
trach nhiem

Quy dinh vé PC, Diéu 19 LDN
2014 chi yéu lam ro hau qua phap
ly cla viéc thanh 1ap doanh nghiép
va tra loi cau hoi trach nhiém thudc
vé ai trong moi tinh hudng do. Do
vay, Diéu 19 LDN 2014 khong thé
hién ro yéu td trach nhiém ca nhan.

Nhu da trinh bay, Diéu 19.2 LDN
2014 quy dinh rang doanh nghiép

I hitps://www.gov.za/documents/companies- act

bat budc phai chap nhan PC va
do vay, trach nhiém cd nhan cula
ngudi sang lap tu dong chuyén
giao cho doanh nghiep khi doanh
nghiep dugc thanh |ap. Béen canh
do, Diéu nay con quy dinh cum tir
“trir truong hop cac bén hop dong
c6 thoa thuan khac.”

Theo quy dinh “trir trudng hgp
cac bén hgp déng co thoa thuan
khédc,” viéc chuyén trach nhiém
co thé 1a mot trong hai hinh thic:
chuyén mot phan trach nhiém hodc
khong chuyén giao trach nhiém
tly vao thoa thuan cta cac bén.
Doi vai tinh hudng khong chuyén
giao trach nhiém, moi rudi ro va
trach nhiém cua doanh nghiép lién
guan dén PC sé do nguoi séng
lap ganh chiu. Doi véi tinh hudng
chi chuyén mot phan trach nhiém,
ngu'di sang lap sé clng vdi doanh
nghiép chiu trach nhiém vé nhirng
noi dung da thoa thuan trong PC.
Day c6 thé xem la mot diém sédng
trong quy dinh cua phap luat Viét
Nam so vdi cac nudc. Néu nhu
phdp luat nhiéu nudc chi quy dinh
hoac la bat buoc doanh nghiép
phai chap nhan PC va nhan toan
bo trach nhiém hodc la khong
chap nhan PC, thi phédp luat Viét
Nam cho phép doanh nghiép tir
choi hodc tiép nhan mot phan néu
PC c6 thoa thuan.

Dudi goc do phap ly, quy dinh
nay ton trong tinh tu do thoa thuén
trong hop dong. Dudi goc do kinh
té, clng v6i quyén hudng dung'®,
quy dinh nay dac biét cé y nghia
trong viéc su dung, khai thac co
hiéu qua cac nguon luc ctua doanh
nghiép, ddc biét trong bdi canh
kinh t& hgp tac cung phat trién
hién nay.

Tuy nhién, Diéu 19.3 LDN 2014
lai c6 thé gay nham lan trong viéc
ap dung. Cu thé, Diéu nay quy dinh:

" hitps://www.legislation.gov.au/Details/C201 8C00031

15 Xem ch thich 12

“Truong hop doanh nghiép khong
duge dang ky thanh lap thi nguoi
ky két hop dong theo quy dinh
tai khoan 1 Diéu nay chiu trach
nhiém hoac ngudi thanh lap doanh
nghiép lién déi chiu trach nhiem
thuc hién hgp dong d6.” Cum tir
gay hiéu lam chinh |a "khong dugc
dang ky thanh lap.” La quy dinh
“lap day” cua Diéu 19.2, Diéu 19.3
quy dinh hau qua phap ly cua viéc
doanh nghiép khong duge thanh
lap. Tuy nhién, cum tUr “khong
duge dang ky thanh lap” lai mang
y nghia la ngudi sang lap khong
tién hanh thu tuc dang ky thanh
lap doanh nghiép. Co thé nha
lam luat dang du liéu tinh hudng,
ngu i tham gia PC lira doi vé viéc
sap thanh lap doanh nghiép va
ky két PC. Tuy nhién, diéu nay lai
vo tinh bo ngo tinh hudng doanh
nghiép da nop don dang ky thanh
lap nhung khong duge chap thuan
hoac vi mot so ly do khach quan
nao dé doanh nghiép khong duoc
cap gidy ching nhdn dang ky
doanh nghiép. Dé tranh gay nham
lan cum tlr “khong duge dang ky
thanh 1ap” nén dugc xem xét stra
doi thanh cum tir ro rang hon nhu
"khong dugc cap gidy chirng nhan
dang ky doanh nghiép.”

4.3. Y tuong vé PC tir quy dinh
“thuc hién cdong viéc khong co uy
quyén” tai Bé luat Dan su 2015
(BLDS 2015)

Trong hoan canh cua doanh
nghiép chua thanh lap, nhu bai
viét dang xem xét, quy dinh nay
khong thé dugc ap dung do dia
vi phédp ly cua doanh nghiép van
chua hinh thanh. Tuy vay, viéc xem
xét tinh than cua quy dinh nay lai
mang y nghia nhat dinh.

bau tién, thuc hién cong viéc
khong co Uy quyén la viec mot
nguoi khong c6 nghia vu thuc hién

8 Xem thém vé Quyén huong dung: Nguyén Thi Phurong Hai, Quyén Hurong dung theo quy dinh cua BS luat Dan s 2015, Tap chi Khoa hoc Kiém sat, sb
01, 2017 tai http://tks.edu.vn/WebTapChiKhoaHoc/Detail/186%idMenu=64
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cong viéc nhung da tu nguyén thyce hién cong viec do
vi lgi ich cta nguoi cé cong viéc dugce thuc hién khi
ngudi nay khong biét hoac biét ma khong phan doi'.
Cong viéc thyc hién trong quan hé nay khong phai
la mot nghia vu phap ly c6 tinh chat bat budc. Trudc
thoi diém thuc hién cong viéc, hai bén chu thé hoan
toan khong c6 mot su rang budc nao'. Doi chiéu
vGi tinh hudng cua ngudi séng lap va doanh nghiép,
c6 thé thay ngudi sang lap ¢ mot vi tri trong tu. Khi
tham gia vao PC, nguoi sang lap xac dinh rdo muc dich
phuc vu cho lgi ich cua doanh nghiép. Nguoi sang
lap y thirc duge rang, néu cong viéc dé khong cé ai
quan tam thure hién thi cé thé gay thiét hai cho doanh
nghiép duoc thanh lap trong tuong lai.

Phap luat dan su ciing quy dinh nguoi thuc hién
cong viéc do co nghia vu thuc hién cong viéc phu
hop véi kha nang va diéu kién cta minh. Tuy nhién khi
da thuc hién thi nguai thuc hién phai co thién chi va
phai tuan theo cédc quy dinh cta phap luat™ vé thuc
hién cong viéc khong cé Uy quyén dugce quy dinh tai
BLDS 2015.

Theo Diéu 576.1 BLDS 2015 vé nghia vu thanh
toan clia ngudi c6 cong viéc dugc thuc hién, “nquoi
co cong viéc duge thuc hién phai tiép nhan cong viéc
khi nguai thuc hién cong viéc khong cé Uy quyén ban
giao cong viéc va thanh toan vaéi chi phi hop ly” ké
ca trong truong hgp khong dat dugc két qua theo y
muon cua minh. Dua trén cach tiép can nay, véi vi
thé nguai cé cong viéc dugce thuc hién, doanh nghiép
co trach nhiém tiép nhan cac quyén va nghia vu cua
nguoi sang lap va thanh toan chi phi néu co.

5. Két ludan

Phap luat Viét Nam vé PC, cu thé la Diéu 19 LDN
2014, kha linh hoat va phu hop véi phap luat thé gidi,
trong do ndi bat Ia quyén thoa thudn vé viéc chuyén
trach nhiém cta cac bén trong PC. Tuy nhién, quy
dinh vé PC chua lam rd duge khai niém, trong do yéu
td trach nhiém ca nhan tai thoi diém ky két |a tién
quyét, va can quy dinh ro tinh hudng doanh nghiép
khong dugc thanh lap dé tranh gay nham lan. Mat
khac, qua goc nhin viéc thuc hien cong viec khong co
Uy quyén, bai viét phan nao lam sdng to tinh than cta
quy dinh bat budc doanh nghiép phai chap nhan PC
trong phap luat nhiéu nudec.

"Piéu 574 BLDS 2015.

Danh muc tai lieu tham khao
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2. Luat Doanh nghiep 2014
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'8 Gido trinh Luat dan su Viét Nam tap 2, Dai hoc Luat Ha Ngi, Nxb. Cong an Nhan dan, tr 264.
®Giao trinh Luat dan su Viét Nam tap 2, Dai hoc Luat Ha Ngi, Nxb. Cong an Nhan dan, tr 265.
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Nhén xét cua sinh vién

1. V& hinh thic:

Bai viét c6 bé cuc ro rang, phu hop vdi mot bai viét
nghién ctru. Tdc gia ciing da tham khao tai liéu da
dang va cé thuc hién trich dan day du.

2. VE néi dung:

Nhin chung, dé tai bai viét thi vi, cé tinh chat tham
khao cao. Noi dung bai viét duoc trién khai kha tot,
tlr viéc phan tich c6 chon loc phap luat cua mot s6
quac gia dén quy dinh cua Viét Nam tai LDN 2014 va
BLDS 2015.

Tuy nhién, tdc gia con bo ngo mai lién két gilra luat
chuyén nganh la LDN va luat chung la BLDS, vi du nhu
trong trudng hop co tranh chap, ma doanh nghiép vi
mot Ii do nao do chua dugc thanh lap, thi luat nao la
luat diéu chinh cho tranh chap, lam thé nao dé xac
dinh hop dong dé la PC phuc vu cho viéc thanh lap
doanh nghiép hay phuc vu cho muc dich cd nhan cua
ngudi sang 1ap? Ngoai ra, két luan cua bai viét cling
chua thue su ro rang va chua khai quat dugc noi dung
bai viét.

Nhan xét cua giang vién
1. V& mat hinh thuc:

Bai viét duoc tac gia thuc hién hoan chinh va phu
hop vé hinh thire, bo cuc tuong doi phi hop va duoc
trich ngudn day du.

2. Vé phuong phap nghién ctru:

Nghién ctru chu yéu duoc thuc hién bang phuong
phdp so sanh luat hoc gilra cdc quy dinh cua Viét
Nam va quy dinh cua mét sé quéc gia duoc chon loc.
Day la mot cdch tiép can phi hop nhung chua duoc
day du va thuyét phuc. Tdc gia c6 thé can nhac ap
dung them cac bién phap nghién ctru khac, dac biét
la phuong phap danh gid va phuong phap ly thuyét
luat hoc.

3. Vé néi dung:

Tac gia da hoan thanh duoc muc tiéu khdi quat va
gigi thieu chung phap luat trong va ngoai nudc lién
guan dén Hop ddng trude thanh lap doanh nghiép.
Tuy nhién, déi véi muc tiéu ma tac gia dua ra lién
quan dén ly giai van dé viéc chuyén giao trach nhiém
tir cdc PC sang cho doanh nghiép trén co so thuc hién
cong viéc khong dugc uy quyén thi lai con bo ngé va
chua duoce di sdu phan tich. Cu thé, tac gia nhan dién
duoc su khac biét gilra cdch thire chuyén giao trach
nhiém trong Luat Doanh nghiép 2014 so vdi cac quy

dinh cua quéc gia khdc, tuy nhién lai chua dua ra
duoc nhitng danh gid cu thé vé tinh hiéu qua hay han
ché cua phap luat Viét Nam. Dua trén nhiing quy dinh
hién hanh vé thuc hién cong viéc khong uy quyén thi
viéc chuyén giao trach nhiém tir cac PC da phi hop
hay chura. Hon nifa, bai viét con qud it cdc dan chifng
thuc té cho thay viéc ap dung cdc quy dinh lién quan
dé cho thay tinh cap thiét cua van dé duoc néu. Nhin
chung, bai viét co gia tri tham khao cao khi nhan dién
duoc mot s6 van dé bat cap lién quan dén Hop dong
trude thanh lap doanh nghiép (PC) trén co so Luat
Doanh nghiép 2014.

Bai viét nay co tiém nang, nén duoc tiép tuc phat
trién va nghién ctru sau hon dé tro thanh mot dé tai
nghién ctru khoa hoc hoan chinh. Kién nghi tac gia
nén nhan dién va lua chon van dé nghién ctu cu thé
dé co hudng nghién ctru ré rang hon.
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Kinh da trong

CHAMPIONS OF THE "ASEAN MIRACLE":
THE DREAMS OF DEVELOPMENT PROCESS TO PROGRESS

IN THE FUTURE

Dao Manh Nghia (*)

2018 is a great year when the international community has witnessed the formation and development of ASEAN
in over 50 years (8/8/1967 - 8/8/2018). In relationships our comprehensive, ASEAN is showing the innovation and
development when facing the new rapid changes of the international situations. In particular, its may include efforts
to promote cooperation in all fields, from political, economic to cultural between not only the internal affairs of
member states but also the foreign relations with other countries or international intergovernmental organizations.
ASEAN's remarkable success after 50 years is recognized as the "ASEAN Miracle”. Such achievement is the fruit
of effort and dedication committed by those who yearned for the peace and prosperity of the in Southeast Asia
region. The scientific article will introduce people who are the leading figures behind the ASEAN Miracle and
their contribution toward the foundation and the development of ASEAN. Then, the author gives lessons-learned
by drawing their philosophies, convictions and endeavors to achieve greater development of ASEAN: “Unity is
strength”. Finally, this paper calls for the understanding of value that the champions of ASEAN Miracle creating to

promote global development.

Introduction
Overview about ASEAN

The Association of Southeast
Asian Nations (ASEAN) is a
political, economic, cultural
and social alliance of nations in
Southeast Asia. It is an important
and well-established international
organization formed on 8 August
1967 in Bangkok, Thailand,
with the signing of the ASEAN
Declaration (Bangkok Declaration
1967) by the “Founding Fathers”
of ASEAN, namely Indonesia,
Malaysia, Philippines, Singapore
and Thailand, also known as
ASEAN-5, to express the spirit of
solidarity among the countries in
the same region and cooperate
against violence and unrest in the
member countries.

This organization then
expandedwhenBruneiDarussalam
became the sixth member after
joining on /7 January 1984, just

one week after they gained its
independence on 1 January. On
28 July 1995, Viet Nam became
the seventh member. Lao People’s
Democratic  Republic  (PDR)
and Myanmar joined on 23 July
1997, two years after. Cambodia
intended to join with Laos and
Myanmar, but it is postponed
because of internal political strife.
After stabilizing the government,
Cambodia then jointed on 30 April
1999, making up what is today
the ten Member States of ASEAN
(AMS) or ASEAN-10. Moreover,
both East Timor and Papua New
Guinea were the observers of this

organization.

Recently, the most prominent of
ASEAN is the "ASEAN Community”
that was launched on 31 December
2015. The ASEAN Community
is comprised of three pillars:
the ASEAN Political-Security
Community  (APSC), ASEAN
Economic Community (AEC) and

ASEAN Socio-Cultural Community
(ASCC). At the ASEAN Summit in
November 2015, ASEAN adopted
the Kuala Lumpur Declaration
on ASEAN 2025: Forging Ahead
Together with its new vision
and blueprint for the ASEAN
Community for the next 10 years
(ASEAN - Korea Center, n.d).

After 50 years of existence and
development (1967 -2017), from a
simple Association of countries in
Southeast Asia, ASEAN gradually
developed into a large-scale
organization with  deepening
cooperation and comprehensive.
Today, ASEAN's cooperative
activities cover all aspects of the
political, economic, cultural and
social life of Southeast Asian
nations. Furthermore, ASEAN
has been establishing itself as a
platform for Asian integrations
and co-operations, working with
other Asian countries to promote
unity in diversity, prosperity,

(*) Dao Manh Nghia is currently a senior (LLB) of Ho Chi Minh City University of Law and an Ambassador of ASEAN My World 2030. He is also a Senior
Honorary Legal Advisor of Nam Yen Corporation, Vietnam

36 | Practice Makes Perfect

https://tieulun.hopto.org



development and sustainability
of the region, as well as working
on solutions to resolve disputes
and international problems
(such as: territorial sovereignty)
between nations. By establishing
communications with other nations
of the world, to better promote
world peace and stability, ASEAN
has become the most influential
regional organization in Southeast
Asia and has played an important
role in a lot of international
organizations, especially in the
United Nations.

For the world in general and the
Asia-Pacific region in particular,
the rule of co-operation for mutual
development is the sustainable
trend of current countries. Besides
intra-regional cooperation, ASEAN
has also strengthened its external
relations such as ASEAN+1 (with its
10 dialogue partners, i.e. Republic
of Korea, United States, European
Union, Japan, etc.), ASEAN+3, etc.
As a result, Southeast Asia region
has grown steadily and held an
important place in the international
arena. Moreover, ASEAN has a
global reputation of promoting
goodwill and diplomacy among
countries, shutting out any opinion
or decision considered biased
and carrying the principle of non-
interference in the internal affairs
of a sovereign state.

ASEAN's achievements after 50
years

Described as the "ASEAN Miracle”

Lets go back 50 years ago,
when ASEAN was founded in
1967, almost no one believed it
would last let alone succeed. Two
regional groupings, the Association
of Southeast Asian States (ASA)
and Maphilindo’, had already
failed. Indochina had fallen to the
communist wave, and the rest of

Southeast Asia looked poised to fall
like dominoes as well. Singapore
had just split from Malaysia, in the
wake of disputes and racial riots.
Before that, Malaysia and Singapore
had experienced Confrontation with
Indonesia-a conflict that ended
only in 1966 (Bahbubani, 2015). In
such a difficult situation, a miracle
appeared with the advent of ASEAN.
This miracle based on three
motives for creating ASEAN are the
purpose of building the country and
its goals of economic, political and
security development. Countries in
the region, which have lost faith in
outside world-powers, have come
together in the background of the
1960s to support each other. Unlike
other international organizations,
ASEAN aims to protect and promote
nationalism (Alagappa, 1998).

At the dawn of ASEAN Miracle,
there were tensions taking place
in the activities. But then the
initial distrust had fallen away
in meetings and they focused
on the goodwill and a sense of
common purpose. It can be said
that from a loose association with
flve members in 1967, ASEAN
has transformed into a rule-
based regional intergovernmental
organization with the entry into
force of the ASEAN Charter in 2008
and earned worldwide recognition
as a dynamic regional grouping.
With signing and ratification of the
ASEAN Charter, ASEAN cooperation
has had the legal basis and
institutional framework to take a
new step forward.

In the field of political-security,
ASEAN has launched many
initiatives and mechanisms to
ensure peace and security in the
region, such as: The Zone of Peace,
Freedom and Neutrality (ZOPFAN)
Declaration in 1971, Treaty of Amity
and Cooperation in Southeast Asia

(TAC) in 1976, and Southeast Asian
Nuclear-Weapon-Free Zone Treaty
(SEANWFZ) in 1995, especially,
the Declaration on the Conduct of
Parties inthe South China Sea (DOC)
in 2002, etc. Since 1994, ASEAN
has also initiated and chaired the
ASEAN Regional Forum (ARF).
With comprising 27 participating
nations, ARF is the place where
ASEAN and its external partners
conduct dialogue and cooperation
on political and security issues in
Asia - Pacific. In general, ASEAN
Declarations and treaties above
concentrate the aim of fostering
peace, security and stability in what
was once a very unstable part of
the global.

With regard to economic, ASEAN
took a significant step towards
integrating the regional market
through the establishment of the
ASEAN Free Trade Area (AFTA) in
1992, involving gradual intra-ASEAN
tariff liberalization and the signing
of ASEAN Framework Agreement
on Services (AFAS) in 1995 which
serves as a basis for services
liberalization in the region (ASEAN,
2017). ASEAN also promoted the
economic cooperation in other

areas such as investment (through
the ASEAN-AIA Investment Area
Agreement), industry, agriculture,
finance, transportation, customs,
etc. The changes in 50 years of
ASEAN economic integration
and cooperation may include:
the signing of the ASEAN Trade
in Goods Agreement (ATIGA) in
2009; the entry into force of the
ASEAN Comprehensive Investment
Agreement (ACIA) in 2012, the
adoption of the ASEAN Financial
Integration Framework (AFIF) in
2011 and the latest is Adoption of
the AEC Blueprint 2025 and formal
establishment of the AEC. As a
result, the rate of economic growth

" ASEAN is not the first regional organization that is established in Southeast Asia. In 1961, the Association of Southeast Asia (ASA) was established,
connecting the Federation of Malaya (Malaysia and Singapore now), the Philippines, and Thailand. In 1963, Indonesia, the Federation of Malaya and the
Philippines established Maphilindo, in an attempt to promote cooperation between the three countries.
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expressed through GDP/capita and
trade has increased considerably
since 1967 (Figure 1).

ASEAN has also enjoyed
functional cooperation in many
areas, such as: educational
cooperation for mutual
understanding, exchange cultural,
disaster management, environment,
health, etc. Especially in external
relations, = ASEAN  developed
friendly relations and mutually
beneficial dialogue, cooperation
and partnerships with countries
and sub-regional, regional and
international organizations and
institutions. It can be said that
ASEAN+1, ASEAN+3 and the East
Asia Summit (EAS).

The most notable achievement
was that the Association had
completed the idea of an ASEAN
consisting of ten Southeast Asian
nations; removing the divisions and
confrontations between Southeast
Asian countries; enhancing the
mutual understanding; promoting
comprehensive and  coherent
cooperation; focusing on dialogue,
consensus, non-interference
in internal affairs each other’s.
ASEAN also helped transform the
association into a truly regional
cooperative  organization, an
important factor in ensuring
peace, security, cooperation and
development in Southeast Asia and
the Asia-Pacific.

On the balance, | emphasize that
ASEAN is a miracle. In an era of
growing cultural pessimism, there
is a pervasive belief that different
civilizations  cannot  function
together. Yet the ten countries
of ASEAN are a thriving counter-
example of coexistence (Mahbubani
& Sng, 2017). And here, ASEAN
stretches over 4,32 million square
kilometers and has more than
630 million people live together in
peace (3rd largest globally). These
50 years of development prove the
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In 1967. ASEAN-5

In 2016. ASEAN-10

Population: 185 nullion

Land. 2,950 thousand k'

Population: 634 mullion

Land. 4.326 thousand km’

Life expectancy: 56 vears

Life expectancy: 71 vears

GDP | eapita: 1USS122 (current prices)

GDP | capita: UUSS4 021 (current prices)

Trade: USS9 707 mullion

big change of many fields and have
also made ASEAN to be affected
object in the global (Figure 1).

The leading figures enlightens

“ASEAN Miracle”

Historical background and
international relations

With the special historical

background of ASEAN Miracle
above, on 8 August 1967, the
Foreign Ministers of Indonesia,
Malaysia, the Philippines,
Singapore and Thailand struck
a landmark agreement, forming
ASEAN. In the main hall of the
Department of Foreign Affairs
building in Bangkok, Thailand, five
Foreign Ministers signed ASEAN

Declaration. The five leaders
- Adam Malik (The Presidium
Minister for Political Affairs/

Minister for Foreign Affairs of
Indonesia), Narciso R. Ramos
(The Secretary of Foreign Affairs
of the Philippines), Tun Abdul
Razak (The Deputy Prime Minister
of Malaysia), S. Rajaratnam (The
Minister for Foreign Affairs of
Singapore), and Thanat Khoman
(The Minister of Foreign Affairs of
Thailand) - would subsequently be
hailed as the “Champions of the
ASEAN Miracle”.

Actually, to carry out the task,
the five Foreign Ministers were
delegated power by the five heads
of state (The Presidents or Kings)
of the founding nations. The
Foreign Ministers acted on the will
and spirit of the country, headed

Trade: USS2 218 534 million

by the head of state. Therefore,
the negotiation process has been
difficult when each man brought
into the deliberations a historical
and political perspective that had
no resemblance to that of any of
the others. But with goodwill and
good humor, as often as they
huddled at the negotiating table,
they finessed their way through
their differences as they lined up
their shots on the golf course and
traded wisecracks on one another’s
game, a style of deliberation
which would eventually become
the ASEAN ministerial tradition
(ASEAN, 2012).

Finally, The Minister of Foreign
Affairs of Thailand Thanat
Khoman made the conclusion
of negotiation: “What we have
decided today is only a small
beginning of what we hope will be
a long and continuous sequence
of accomplishments of which
we ourselves, those who will join
us later and the generations to
come, can be proud. Let it be for
Southeast Asia, a potentially rich
region, rich in history, in spiritual
as well as material resources
and indeed for the whole ancient
continent of Asia, the light of
happiness and well-being that will
shine over the uncounted millions
of our struggling peoples.”
(ASEAN, 2012). He brought up the
ASEAN idea in his conversations
and had the high consensus of
his colleagues. Hence, the name
of organization (ASEAN) was
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suggested by him and the ASEAN
Declaration, which containing
just five articles of aims and
purposes of that Association, was
created. It proclaimed ASEAN
as representing “the collective
will of the nations of Southeast
Asia to bind themselves together
in friendship and cooperation
and, through joint efforts and
sacrifices, secure for their peoples
and for posterity the blessings of
peace, freedom and prosperity.”
(ASEAN, 1967).

That was how ASEAN was
conceived, given a name, and
born. It suited the context of
history and international relations
at the time. Sooner or later, ASEAN
will still be born. It can be said
that the achievement of ASEAN
Miracle is the fruit of effort and
dedication committed by five
Foreign Ministers who yearned for
the peace and prosperity of the
region.

The contribution toward the

foundation and the development
of ASEAN

The five Foreign Ministers are
“Founding Fathers” of probably
the most successful inter-
governmental organization in the
world today (ASEAN, 2012). They
are considered the first to lay the
foundations for the success of
ASEAN. The conversations and
arguments in the negotiation
process for reaching agreement
have partly reflected the
progressive ideas of development
cooperation. Moreover, which can
be the “doctrines” that creating the
ASEAN Miracle.

The idea of the establishment
of ASEAN has solved the basic
instability at that time. Many
disputes between ASEAN countries
persist to this day. But all Member
Countries are deeply committed to
resolving their differences through

peaceful means and in the spirit
of mutual accommodation. Every
dispute would have its proper
season but it would not be allowed
to get in the way of the task at
hand (ASEAN, 2012).

The five Foreign Ministers of
founding countries had realized
that political and economical
regional cooperation would bring
greater stability and prosperity
to the region. The dreams of
development process to progress
in the future came true. Fifty years
and five additional countries later,
the alliance has remained one
of the world most successful
collaborations. This is the greatest
proof of what is called the success
of regionalism.

The philosophies, convictions
and endeavors to achieve greater
development of ASEAN

The value of lessons-learned

Through the Champions of the
ASEAN Miracle, their philosophies,
convictions and endeavors bring
many value things to humanity:
Although countries may have
differences in political institutions,
the legal systems, economic and
social, cooperation to create an
alliance is a common tendency
for the world’s great efficiency.
And ASEAN is no exception. At the
beginning period of ASEAN Miracle,
the nations of region must first
free themselves from the material
impediments of ignorance, hunger
and disease. New ASEAN ideas
have confirmed that each of these
countries can not accomplish that
alone, but by joining together and
cooperating with those who have
the same aspirations and visions,
these objectives become easier to
attain in the future.

In international relations,
linking with countries that are
close together in the region

and have certain similarities is
considered a future development
trend, instead of establishing an
alliance with countries that are far
from the realm. Assume that if a
single ASEAN country performs
foreign policy with countries, it is
very difficult to face superpowers
or major international government
organizations. Therefore, being
overwhelmed as well as failing
to power of the partners. This
inequality is  unacceptable.
Instead, the ASEAN countries
have agreed to build a strong and
unified ASEAN to be able to hold
a key position in international
relations. The ideological value of
the champions of ASEAN Miracle
is “Unity is strength”. Which mean
that encouraging weak nations to
rely more on neighborly mutual
support than on stronger states
that serve their own national
interests rather than those of
smaller partners (Khoman, 1992).

Nowadays, with the role as a
forum that promotes and fosters
trust and confidence between
member countries, ASEAN brings
the peace and stability not only for
Southeast Asian region but also all
over the world. ASEAN countries
understood their roles and
responsibilities in implementing
the future goals and directions of
the alliance.

For ASEAN's leaders in
general and member states in
particular, understanding the
value of philosophies above will
help ASEAN move in the right
direction in the future. Basing
on the foundation that ASEAN
Miracle innovators have created,
the next generation of leaders has
continued to apply and consolidate
the coherence. In addition, if the
people in the ASEAN community
have the knowledge of the value
of ASEAN lessons-learned,

Sinh vién & Phap luat (s0 05) | 39

https://tieulun.hopto.org



the organization'’s top goals will be achieved by
consistency. After all, what ASEAN is trying to create
is to serve the life of the ASEAN's citizens. Moreover,
it motivates other international organizations to co-
ordinate the development of the whole of humanity.

In the current world context, ASEAN has been
a successful model of regional integration and
is at the heart of multilateralism. In the recent
years, however, the international community has
witnessed a trend against multilateralism through
Brexit, America’'s withdrawals from Trans-Pacific
Partnership Agreement (TPP) and Paris Climate
Accord (PCA). The value doctrines of the leading
figures behind the ASEAN Miracle will help countries
and intergovernmental organizations around the
world take a more active view at multilateralism -
comprehensive cooperation.

The philosophies, convictions and endeavors of
five Foreign Ministers in order to achieve greater
development of ASEAN will last forever by time. They
have been maintained and promoted when the ASEAN
Community was established. This is concretized in
the ASEAN Community Vision 2025 to realise “a rules-
based, people-oriented and people-centred ASEAN
Community, where our peoples enjoy human rights
and fundamental freedoms, higher quality of life and
the benefits of community building, reinforcing our
sense of togetherness and common identity, guided
by the purposes and principles of the ASEAN Charter.”
(ASEAN, 2015).

Conclusion

Being an ASEAN's citizen witnessed the change
and development of this organization. | feel proud
and honored to enjoy the achievements in the
common development of ASEAN. | learned a lot
from the experiences and draw on the progressive
philosophies, convictions and endeavors of the
leading figures behind the ASEAN Miracle. We must
remember and praise the champions of the ASEAN
Miracle for their great contribution to realize the
dreams of development process to progress in the
future.

With the achievements made in the last 50 years,
the association has shown the value of ASEAN
Miracle through ASEAN's increasingly important
role in the international arena. The current leaders
of ASEAN need to follow the philosophies values
that the founders have created. The current leaders
of ASEAN need to follow the ideological values that
the founders have created. ASEAN should make
greater efforts to cooperate comprehensively and
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to expand its influence in the world. That requires
that every member countries, in particular every
ASEAN's citizens, has the responsibility to contribute
to the common development of the community: “One
Vision, One Identity, One Community”.
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Co6 thé ban chua biét

HOP DONG THONG MINH (SMART CONTRACT)

Tan Tric Hanh Doan (K18501) & Dinh Kha Duy (K18503),
Sinh vién Dai hoc Kinh té - Luat, DHQG Tp.HCM

“Hop dong thong minh” (Smart
Contract) dugc séng lap bai nha
lap trinh Nick Szabo' vao nam
1993, khi 6ng nhan thay hgp doéng
la mot chudi nhirng thoa thuan va
c6 thé thay thé bang thuat toén.
Cu thé, céc diéu khoan dugc bién
doi sang co cau “néu - thi” trong
lap trinh. Néu mot diéu kién dugc
chap nhén, hop dong sé chuyén
sang budc tiép theo?. Vé hinh thirc,
Smart Contract dugc lay y tudng
tir “cudn sd cai” Blockchain?® va
dién toan Ethereum* nén no ciing
thira huong nhitng dac tinh co
ban tir hai cong nghé nay. Smart
Contract mang tinh ky thuat so,
duoc luu trir trong Blockchain va
tat ca cac thoa thuan cua né duoc
thuc thi boi mat ma Crypto®.

bau tién, Smart Contract hoat
dong thong qua cac nat mang
phi tap trung® dugc phan bo rong
khap thé gidi, giip dam bao dugc
tinh minh bach va cong khai, tranh
dugc nhirng hanh vi gian lan hay
chén ép khi tham gia thoa thuan

trong hgp dong truyén thong’.
Hon thé nita, nhitng nat mang
phi tap trung nay sé tao neén tinh
bao mat cao ma nhiéu ngu i diing
dang mong mudn vi chi khi cé hon
51% nut mang bi diéu khién thi |6i
bdo méat mdi co thé xay rad.

Uu diém Ién nhat cua hop déng
thong minh chinh la su tu dong
hoa. Giao su Luat ngudi My, Max
Raskin da nhan xét rang diéu lam
nén su khac biét o Smart Contract
vGi hgp dong truyén thong nam
¢ “ma tu tri"®. Chinh ma lap trinh
theo khuén mau nay da quy dinh
nén dac tinh bat bién, mac dinh
¢ Smart Contract. Viéc ra quyét
dinh dugc giao cho cong nghé ma
khong can dén su giam sat cua ca
nhan hay t0 chirc thir ba nao sé
gilp cac bén yén tdm ¢ do chinh
xdc, cong bang cua hgp dong;
song, mac dinh mot cach may maéc
ciing 1a diém trir 16n cho Smart
Contract khi cho rang qua trinh
thuc hién hgp dong sé khong co
cac van dé phat sinh.’°Diéu nay la

khong kha thi trong thuc té. Theo
nhu gido su Kevin Werbach™ va
trg ly cua 6ng, Nicholas Cornell da
viét trong “Contract EX Machina”,
trlr khi cac bén thoa thuan khi
soan hgp dong va cho phép sura
doi, néu khong thi phai thuc hién
theo hop dong sau khi né da duoc
kich hoat.™

Sau ciing, v6i ban chat la mot
san phdm cong nghé&, Smart
Contract dugc soan thao va dam
bao thuc thi hoan toan bang mat
ma, diéu nay gilp cho qua trinh
giao két va thuc hién hgp dong
dugc thuan tién va chinh xac
hon. Tuy nhién, theo mgt nghién
clru vé Smart Contract vao nam
2016, David Zaslowsky tiét 10
rang cO it nhat 100 16i ma hoa
trén 1000 dong code'. Diéu do
dat ra nhirng van dé trong viéc
truy ctru trach nhiem phap Iy cho
ca nhan/td chirc dirng sau nhirng
16i sai do. Ngoai ra, dé van hanh
Smart Contract trong nén tang
Blockchain mot cach an dinh thi

' Nick Szabo 1a mdt nha khoa hoc may tinh, hoc gia phap Iy va la nha mat ma hoc nguai My; dugc biét dén vdi cdc nghién ciru vé Blockchain, tién té ki
thuat so Ethereum va khai sinh hop déng thong minh Smart Contract.
2 Tsui S. Ng, 19/10/2018, Blockchain and Beyond: Smart Contracts, American Bar Association,<https://www.americanbar.org/groups/business_law/

publications/blt/2017/09/09_ng/>

* Blockchain (chudi khdi) 1a mot co so dif liéu luu trir théng tin dudi dang mang ludi lién két cac khdi thong tin vai nhau bang ma code. Day duoc xem
nhu mot cudn s0 cdi ké todn ki thuat sd co tinh phan quyén rong rai.
4 Ethereum |a mot nén tang dién toan co tinh chat phan tan khoi chudi, cong cong, ma ngudn ma chay trén cong nghé Blockchain.

* Crypto (viét tat tir cryptography - mat ma hoc) 1a mot phuwong phap luwu trir va truyén dir liéu theo dang déc biét, chi cé nhirng ngudi duoc phép mai

co thé doc va xur ly ching.

® Mang phi tap trung hay con goi |4 mang phan bd ngang hang peer-to-peer (p2p) bao gém rat nhiéu cac ndt mang lién két truc tiép vdi nhau, trong dé
moi nit mang co vai trd va vi tri nhur nhau. Cac ndt mang phi tép trung phan tan rong khap tao thanh mot mang luéi cdi md va minh bach.

"Vii Thi Diéu Thao, 6/4/2018, Dam phan vdi nhirng ma lénh: Hop ddong thong minh va van dé phap Iy con bo ngo, <http://tiasang.com.vn/-doi-moi-sang-
tao/Dam-phan-voi-nhung-ma-lenh-Hop-dong-thong-minh-va-van-de-phap-ly-con-bo-ngo-11327>
® lbrahim Mohamed Nour Shehata, 23/8/ 2018, Arbitration of Smart Contracts Part 1 - Introduction to Smart Contracts, Kluwer Arbitration. Blog: <http://
arbitrationblog.kluw erarbitration.com/2018/08/23/arbitration-smart-contracts-part-1/>
® Theo ghi chép cua De Filippi Primavera va Aron Wright, 2018, Blockchain and the Law: The Rule of Code.

10 Alexander Savelyev, 14/12/2016, Contract law 2.0: “smart” contracts as the beginning of the end of classic contract law, trang 20.
" Ngudri giang day lap "Blockchain, Cryptocurrency, and Distributed Ledger Technology” cua Dai hoc Pennsylvania

' Werbach, Kevin va Nicolas Cornell, 18/3/2017, Contracts Ex Machina.
'3 |brahim Mohamed Nour Shehata, 23/8/ 2018, Arbitration of Smart Contracts Part 1 - Introduction to Smart Contracts, Kluwer Arbitration Blog:
<http://arbitrationblog.kluwerarbitration.com/2018/08/23/arbitration-smart-contracts-part-1/>
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ngudi ding phai can téc do mang cao. Chinh su phu
thudc nay da khién Smart Contract chua dugc pho
bién rong rai dé duoc chinh stra, cap nhat t6t hon.

Tuy nhién, ching ta ciing khong thé phua nhan su
hién dién véi nhirng tdc dong cua Smart Contract
dén doi song hién nay. Khau quan ly boi thudng
thiét hai trong nganh bao hiém du lich 1a mot vi du
sinh dong cho viéc irng dung Smart Contract trong
thure tien. Smart Contract sé cho phép tu dong gui
tién boi thuong dén khach hang khi nhan tin chuyén
bay bi hay bo vi i lut hay cac diéu kién thoi tiét bat
thuong khac can cir theo dir liéu thai tiét Met Office
duoc lién két. Tir d6 khach hang khong céan phai dén
khiéu nai nhu khi str dung hgp dong truyén thong'.
Ngoai ra, Smart Contract con anh hudng sau rong
dén nhiéu nganh nhu tai chinh, bat dong san, y té...
Tai Viet Nam, Smart Contract dang la lua chon hang
dau vé mang Digital Marketing cua nhiéu cong ty vi
viéc soan thu tuc hop tac véi cac doanh nghiép khéc
trong va ngoai nudc sé dé dang hon va moi nguoi
déu co thé truy xuat nguon goc hang hoa.

Nhan thay nhirng lgi ich ma Smart Contract mang
lai, cac chuyén gia Blockchain dang né luc tim cach
khac phuc nhirng diém yéu cta loai hinh hgp déng
m&i nay. Tr do, Lex Cryptographia (twong duong
voi Lex Mercatoria - tap hop cac tap quan thuong
mai quoc té) sé dugc xay dung nhu mat giai phap
dé diéu chinh Smart Contract ndi riéng va hoat dong
cua céc 16 chire tu tri phi tap trung ndi chung.'

Cudi cung, da dén lic thé gidi noi chung va Viét
Nam néi riéng can phai nhin thang vao tiém nang cla
cong nghé Smart Contract cling nhu cac tac dong
tot xau cua nd dé kip thoi dé xuat chinh sach quan
ly phi hop. Diéu nay di kém vdi tinh pho bién va hiru
dung cua Smart Contract du dodn trong tuong lai
sé khong con nhirng vu kién hay tranh chap véi qua
trinh giai quyét theo thu tuc hanh chinh phirc tap ma
sé tién dén giai quyét tranh chap bdi cong nghé gilp
tiét kiém thoi gian va chi phi.

DANH MUC TAI LIEU THAM KHAO

1. TsuiS. Ng, 19/10/2018, Blockchain and Beyond:
Smart Contracts, American Bar Association:

<https://www.americanbar.org/groups/business_
law/publications/blt/2017/09/09_ng/>

2. Vi Thi Diéu Thao, 6/4/2018, Dbam phan véi
nhirng ma lénh: Hop dong thong minh va van dé
phép Iy con bo ngo:

<http://tiasang.com.vn/-doi-moi-sang-tao/Dam-
phan-voi-nhung-ma-lenh-Hop-dong-thong-minh-va-
van-de-phap-ly-con-bo-ngo-11327>

3. Ibrahim Mohamed Nour Shehata, 23/8/ 2018,

Arbitration of Smart Contracts Part 1 = Introduction
to Smart Contracts, Kluwer Arbitration Blog:

<http://arbitrationblog.kluwerarbitration.
com/2018/08/23/arbitration-smart-contracts-
part-1/>

4. De Filippi Primavera va Aron Wright, 2018,
Blockchain and the Law: The Rule of Code

5. Alexander Savelyev, 14/12/2016, Contract law
2.0: "smart” contracts as the beginning of the end of
classic contract law

6. Werbach, Kevin va Cornell Nicolas, 18/3/2017,
Contracts Ex Machina.

' |brahim Mohamed Nour Shehata, 23/8/ 2018, Arbitration of Smart Contracts Part 1 - Introduction to Smart Contracts, Kluwer Arbitration Blog:
<http://arbitrationblog.kluwerarbitration.com/2018/08/23/arbitration-smart-contracts-part-1/>
5 Aaron Wright & Primavera De Filippi, Decentralized Blockchain Technology and The Rise of Lex Cryptographia, trang 1.
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Nhan vat & Su kien

_ ROUSSEAU - KHE UGC XA HOI
VA NHUNG LUONG SANG TU TUONG MO

Huynh Hoang Thinh (K18501) & V6 Thi My Sang (K18502),

Sinh vién Dai hoc Kinh té - Luat, DHQG Tp.HCM

Trong théi ky Khai sdng thé ky 18 & Chdu Au, “Du Contrat Social” hay “Khé udc X3 héi” cua J.J. Rousseau ra
doi da bac bo hoan toan nhirng tu duy thai thuong lic bay gio (chd trong Iy tinh va thuc nghiém). Hoc thuyét da
ké thira va phat trién tu tuong vé mot khé u'dc xa héi da tirng duoc Hobbes néu ra trurde do, giai thich nguén goc
hinh thanh nha nudc. Khé udc cua Rousseau mé ta qud trinh hinh thanh' nén thoa udc xa héi: strc manh nhuong
cho cho dinh ché, luc nhudng cho cho quyeén, chinh tri ra doi nhu mot nhu cau tat yéu. Hoc thuyét la mét ban hoa
do xay dung mot thé ché dan chu - cong hoa, mg dudng cho cudc Cach mang Phap va Tuyén ngén Nhan quyén

Phép 1789.

Jean-Jacques Rousseau (1712 - 1778)

Jean-Jacques Rousseau va boi canh ra doi hoc
thuyet

Jean-Jacques Rousseau (1712 - 1778) sinh tai
Genéve, Thuy Si, 1a mot nha tu tudng, nha triét hoc,
nha chinh tri hoc,... Su thanh cong cua bai luan vén
“Sur tién bd cua van minh lam bang hoai hay thang
tién dao dirc?"? da qilp Rousseau c6 mot thé dirng
rieng va ndi bat trong xa hdi duong thoi. Ong 1a tac
gia cua nhiéu tac pham noi tiéng, tiéu biéu hon ca la
hoc thuyét “Khé uéc Xa hoi”.

Tai Phap, vao thoi ky Khai séang, da so cac nha tu
tuong dé cao vai tro cua khoa hoc dai voi cudc song
con ngudi, phu nhan [é 16i tu duy truyén thong vé xa

hgi, ton gido, chinh tri, chl trong dén ly tinh va thuc
nghiém. Mang tu tuong doi lap, Rousseau quan sat
va nhin thay trong xa hai duong thoi ton tai nhiéu
té doan, bat cong, ndi bat |a van nan no Ié chinh tri
lam cho cac quyén ctia con ngudi bi kim ham. Ong
nhan dinh: “Con nguoi sinh ra duge tu do, nhung o
dau né ciing bi xiéng xich®". Trong bdi canh nay, J.J.
Rousseau da viét ban “Khé udc Xa hoi”, noi dung chu
yéu xoay quanh cach thirc hinh thanh nha nuéc xa
hi gan vdi quyén lgi cua con ngudi va vai trd clia nha
lam luat.
Hoc thuyét “Khé uwdc Xa hoi”

“Khé udc xa hoi” 1a hoc thuyét tiéu biéu cho trao
lru tu tuong méi trong xa hoi Phap lic bay gio,
giai thich nguoén goc nha nudc bat nguon tir xa hoi.
Rousseau cho rang cong dong can phai hgp lai voi
nhau, soan ra ban cong udc - “Khé udc xa hoi”, 1ap
nén nha nudc. Khi do, con nguoi trao cho nha nudc
quyén tu nhién co ban dé doi lai sy bao vé nhirng
quyén tur do cua ho. Néu nha nudc khong dam bao
sir ménh dugc giao pho, xa hoi cé thé sé huy bo khé
rdc ci, soan thao ra khé uée mdi, thanh 1ap nha nudce
mai.

Dé c6 mot nén tang lién hop chinh tri hgp ly, can
mot thé ché phu hop, con ngui lién két vai nhau trén
co s0 nhirng khé udc va phai duge dam bao vé quyén
lgi. Nha nudce ra doi mang theo str ménh bao an véi
hé théng phap luat. Cac thanh vién déu binh dang va
phaiton trong phap luat ma ho |ap ra. Dé duy tri trat tu
xa hoi theo mot khuon khd, nha nude da giao quyén

' Thomas Hobbes (05/04/1588-04/12/1679) |a mit nha triét hoc nguéi Anh ndi tiéng vdi cdc tac pham vé trigt hoc chinh tri, |2 ngurai dau tién dua ra

vai trd cua ly thuyét Khé wdc xa hoi.
? Rousseau, Khé udc Xa hoi, Hoc vién Cong dan dich, 2006-2007, tr.2.
* Rousseau, Khé wdc Xa hoi, Hoc vién Céng dan dich, 2006-2007, tr.2.
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lap phap cho nhirng nha lam luat.
Nha lam luat phai thudc co quan
doc lap, tao ra thé ché cho ca dan
toc, chuyén doi quyén tu nhién cua
con ngudi, dua ra Hién phap - ban
khé udc xa hoi dién hinh nhat. Bén
canh do, dé thuc hién chirc nang
ctua minh, ho con nuong theo strc
manh than linh va khong bi phu
thudc bai cac co quan nha nudc
khac.
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So sanh véi tic pham “Ban
vé tinh than phap luat" cua
Montesquieu

Trong thai ky Khai sang, da
nhac dén Rousseau vGi tac pham
“Khé udc Xa hoi” thi khong thé nao
bo qua céi tén Montesquieu vai
“Ban vé tinh than phap luat”. “Néu
nhu Montesquieu mudn kham pha
“cadi trat tu, cai quy luat trong még
hon don cac luat phap o moi xir s
va moi thoi dai” thi Rousseau lai
co gang tim kiém trong cai “trat tu
dan su cé hay khong mot sd quy
tac cai tri chinh dang, virng chac,
biét doi dai vai con ngudi nhu con
ngudi;” néu nhu Montesquieu (...)
phan tich dac diém tir tu nhién dén
xa hoi va cac chinh thé dé rdt ra
cdc nguyén tac chi phai ching, thi

Rousseau di tir nhitng nguyén tac
chung dé dua ra nhitng hinh thirc
chinh thé can phai c6*” . Dl bang
nhirng phuong cach nghien ctu
va danh gia khac nhau, nhung cé
thé thay dugc rang ca Rousseau
va Montesquieu da dong gop mot
phan |én vao cong cudc hinh thanh
va khai sang nhirng quan diém
phdp ché, vach ra dinh hudng xay
dung x& hoi cong dan, nha nudc
phap quyén, mé dudng cho tu duy
xa hoi Phap di t6i cudc dai cach
mang tu san nam 1789.

Loi binh cua Samuel Enoch
Stumpf®

Trong cudn “Lich st Triét hoc
va cac luan dé"s, tac gia Samuel
Enoch Stumpf danh gia rat cao
suy nghi ciing nhu quan diém cua
Rousseau doi vai luat phap duong
thaoi: “[...] Néu moi nqudi phai tuan
thu luat phap, thi moi ngudi phai
c6 quyén tham dy vao viéc quyét
dinh cdc luat ay. Khi lam luat,
nhirng ngudi co lien quan trong
viéc lam luat phai gat bo nhirng loi
ich riéng tu hay bé phai [...]" 7. Ro
rang, Rousseau dé cao vai tro cua
nha lam luat trong mot quoc gia la
hoan toan co co so va dugc nhiéu
nha nghién ctru danh gia cao.

Két luan

Ca thé cho rang, Khé udc xa hoi
cua Rousseau co tac dong Ion dén
tu tuang chinh tri cling nhu dén thé
giGi quan vé luat phap lic bay qio
- “Nha nuéc duoc thiét 1ap boi mot
khé udc xa hoi, quyén luc chinh tri
thudc vé toan dan, va nhan dinh vé
vai tro ton gido trong xa hoi™. Du
da trai qua hang trdm nam, su nhin
nhan vé luat phap va xa hoi thay
doi, nhung khong thé pha nhén
rang hoc thuyét Khé udc Xa hoi da
tao nén tang cho thuyét dan chu

cach mang, gop phan hudng tai tu
do, dan chu cho con nguoi. Déng
thai, hoc thuyét nay ciing la ly luan
virng chac cua cach mang tu san
dé |at do cac nha nude phong kién
trén thé qidi, giai phong tu do toan
nhan loai.

Danh muc tai liegu tham khao

1. Rousseau, "Khé udc Xa hoi”,
Hoc vien Cong dan dich, 2006-
2007.

2. Hoang Thi Hanh, Jean
Jacques Rousseau va tac pham
“Ban vé khé wdc xa hoi”

Link tham khao: www.vjol.
info/index.php/ssir/article/
view/35732/29212, truy cap ngay
27/10/2018.

3. Samuel Enoch Stumpf, “Lich
str Triét hoc va cac luan dé”, NXB
Lao dong, dich bai Luu Van Hy, Do
Van Thuan, 2004.

*Hoang Thi Hanh, Jean Jacques Rousseau va tac pham Ban vé khé udc x& hdi. Link tham khao: www.vjol.info/index.php/ssir/article/view/35732/29212

truy cap ngay 27/10/2018.

5 Samuel Enoch Stumpf 1 gido su Triét hoc va gido su Danh du @ trurdng Dai hoc Vanderbilt. Cac téc pham ndi bt cua dng bao gom: Lich sir Triét hoc

va cac luan dé, Cac yéu to cua triét hoc, ...vv.

& Samuel Enoch Stumpf, Lich sir Triét hoc va cac ludn dé, 2004, NXB Lao dong, duoc dich bai Lru Van Hy, Do Van Thuan.
7 Samuel Enoch Stumpf, Lich sir Triét hoc va cac ludn dg, tr.241.
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Legalese Corner

THE DEVELOPMENT OF SPACE LAW -

OBJECTIVES AND ORIENTATIONS

(SU PHAT TRIEN CUA PHAP LUAT KHONG GIAN
- CAC MUC TIEU VA CHIEN LUQC)

Space law is a new branch of international
law initially elaborated under the auspices of
the United Nations since the 1960s. Space law
is rooted in and triggered by the development of
space technologies and human»s space activities.
Nowadays, the space technologies are advancing
rapidly and the space activities flourishing
vigorously. Against this backdrop, serious
consideration should be given to such question as
what are the objectives and orientations of space
law.

1. Objectives of the development of space law

The legal framework of the current space law is
still based on the positive law system, where the
international treaties and customary international
law are still serving as the main legal grounds for
activities in outer space. The Quter Space Treaty
recognizes that the protection of common interests
and the respect for the interests of individual States
are the two principal considerations of space law.

1.1. Protection of common interests

The very first primary objective of space law
consists of the following five aspects of interests:

1.1.1. Ownership by all and equitable sharing of
benefits

Article 1 of the Quter Space Treaty recognizes
that the exploration and use of outer space shall
be carried out “for the benefit and in the interests
of all countries” and shall be “the province of
all mankind”. This principle is elaborated and
complemented by the Moon Agreement, which
stipulates that the Moon and its natural resources
are the common heritage of mankind in its
Article 11. As a result, the Moon and its natural
resources shall not become property of any
State, international intergovernmental or non-

Dich boi: Lé Xuan Tién (K17504),

H& Thi Thanh Tam (K18502) & D6 Lé Linh Giang (K18502C)

Sinh vién Dai hoc Kinh té - Luat, PHQG Tp.HCM

Phap luat khong gian |a mot nhanh mdi ctua phép
luat quoc té, ban dau dugce xay dung dudi sy bao trg
cua Lién Hop Qudc tir nhirng ndm 60 cua thé ky trudc.
Phap luat vé khong gian duogc dat van dé tir su phat
trién cua cong nghé khong gian va céac hoat dong cua
con ngudi ngoai vii tru. Ngay nay, nhan loai chirng kién
nhirng budc tién vugt bac cua cong nghé khong gian
cling nhu sy phat trién chong mét cua cac hoat dong
ngoai Trai Dat. Trong bdi canh do, ching ta can nghiém
tlc xem xét cau hoi, dau |a muc tiéu va dinh hudng cua
phap luat khong gian

1. Cac muc tiéu phat trien cua phap luat khong gian

Khung phap ly cta phap luat vé khong gian hién
hanh van dua trén hé thong luat thuc dinh, noi ma céc
hiép wdc va thong Ié qudc té van dong vai tro |a co sa
phap ly chinh cho cac hoat dong bén ngoai khong gian
vii tru. Hiép udc khong gian vii tru thira nhan rang bao
vé cdc lgi ich chung va ton trong lgi ich riéng cua tirng
qudc gia la hai mdi quan tam cha yéu cta phap luat
khong gian.

1.1. Bao vé cac loi ich chung

Muc tiéu co ban dau tién cua phap luat khong gian
dugc thé hién qua nam noi dung sau day:

1.1.1. So hitu chung va binh dang vé loi ich

Diéu 1 cta Hiép udc khong gian vii tru thira nhan
rang viéc tham do va st dung khong gian vii tru sé dugc
thuc hién "vi lgi ich va nhu cau cua tat ca cac quoc gia"
va la "trach nhiém cua toan nhan loai". Nguyén tac nay
dugc bod sung va hoan thién boi Hiép dinh Mat Tréng.
Diéu 11 caa hiép dinh nay quy dinh rang Mét Trang va
cdc tai nguyén thién nhién cua né la di san chung cua
nhén loai. Diéu do6 co6 nghia la Mat Trang va cac nguén
tai nguyén cta né khong thugc quyén sa hiru riéng cua

bat ky quoc gia nao, cling nhu bat ctr to chirc qudc té

lien chinh phu hodc phi chinh phu, té chirc quoc gia
hoac cac thuc thé phi chinh phu hodc cta bat ky nguai
nao.
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governmental organization, national organization or
non-governmental entity or of any natural person.

Therefore, in spite of the huge gap in the level of
economic and social development as well as the
capacity to explore and utilize the outer space among the
countries, the outer space is owned by the international
community as whole. As a result, the benefits deriving
from space activities shall be shared among them.

1.1.2. The maintenance of peace and common security

The Article 2.4 of the United Nation Charter is said
to be the most important norm of international law.
“It declares peace as the supreme value to be more
compelling than inter-state justice, more compelling
even than human rights or other human values,” wrote
Pro. Louis Henkin. With that consideration, nothing could
eliminate outer space from the role of an indispensable
part in the maintenance of international peace and
common security.

Besides that, according to Article 103 of the United
Nation Charter, the international peace and security, as
the international public interests, has the hierarchical
priority over other common interests of the international
community and the national interests of the individual
countries. In this sense, the United Nation collective
security system is applicable to outer space and all
space-related activities.

Nowadays, the value of common security has gradually
replaced the outdated idea of zero-sum' game, which
aims to attain national security through confrontational
competition, and become the core value of the current
international relations and international law.

1.1.3. The promotion of international cooperation

The Quter Space Treaty takes the promotion of
international cooperation as contractual obligations.
Under the Treaty, States parties are obliged to facilitate
and encourage international cooperation in scientific
investigation (Article 1); carry on activities in the
exploration and use of outer space in the interest of
promoting international cooperation and understanding
(Article 3); or render to astronauts all possible assistance
in the event of accident, distress, or emergency landing
(Article 5). The obligations of international cooperation
so extensively stressed in the space law demonstrate
the international solidarity in the outer space.

Do do, bat chap chénh léch khang 16 trong
trinh do phét trién kinh té - xa hoi cling nhu kha
nang kham pha va str dung khong gian vi tru
gilra cac quoc gia, khong gian vii tru van dugc
s hitu bai cong dong quac té néi chung. Vi vay,
lgi ich thu duoc tir cac hoat dong vii tru sé duoc
chia se rong rai cho cong dong quaoc té.

1.1.2. Duy tri hoa binh va an ninh chung

Diéu 2.4 cua Hién chuong Lién Hop Qudc
dugc xem nhu quy pham quan trong bac nhat
cua luat phap quac té. Giao su Louis Henkin da
viét: «Quy pham nay tuyén bo hoa binh nhu la
gia tri t0i quan trong, hon ca tu phap lién bang,
tham chi |a nhan quyén lan cac gia tri nhan van
khac.» Vi vay, khong gi cé thé loai bo khong gian
vii tru khoi vai tro nhu 1a mot bo phén khong thée
tach roi trong viéc duy tri hoa binh va an ninh
chung.

Mat khac, Diéu 103 cua Hién chuong Lién
Hop Quéc dong thai khang dinh rang hoa binh
va an ninh thé gidi la vu tién hang dau, vuot Ién
trén bat ky moi quan tam nao khac, bat chap
tinh chat quac té hay qudc gia cua ching. Theo
do, hé thong an ninh chung cua Lién Hop Quéc
duge ap dung cho khong gian vii tru va tat ca
cac hoat dong lién quan dén ving khong gian
nay.

Ngay nay, gid tri cua mot hé thong an ninh
chung dang dan thay thé y tuang [oi thoi cla tro
choi zero-sum', va tat yéu trg thanh gia tri cot
10i cua cdc quan hé va luat phap quac té.

1.1.3. Su phaét trién cua hop tdc quéc té

Hiep woc khong gian vii tru xem su phat
trién quan hé hgp tac quoc té nhu la nghia vu
bat buoc. Theo do, cac qudc gia co trach nhiém
phai tao diéu kién thuan lgi va khuyén khich moi
quan hé hop tac qudc té trong cac hoat dong
nghién ctru khoa hoc (Diéu 1); tiép tuc thuc hién
cac hoat dong tham do va sur dung khong gian
vii tru nham thdc day phat trién hgp tac quoc
té cling nhu thau hiéu lan nhau giira cac quoc
gia (Diéu 3); ho trg cho cac phi hanh gia tat ca
su ho trg c6 thé trong tinh hudng nguy hiém
va gap nan (Diéu 5). Cac quy dinh vé su hop
tdc nay dugc nhan manh xuyén sudt trong phap
luat khong gian da thé hién tinh than doan két
quac té trong viéc quan ly khong gian bén ngoai
Trai Dat.

' Mot trd choi trong d6 tdng loi ich cla cdc bén bang khong do khi mét ngudi thu duoc loi ich thi ngudi con lai sé bi thiét hai trong duong va nguoc lai.
Trong van dé hoa binh va anh ninh qudc gia, chay dua vii trang |2 mét dién hinh tiéu biu cho trd choi nay.
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1.1.4. The promotion of the rule of law in
outer space

The UN Charter provides guiding principles
for the rule of law in outer space to make it
become fundamental form of space governance
and the best way to integrate the interests of
international community. Article 3 of Treaty
further stipulates that States Parties shall carry
on activities in the exploration and use of outer
space in accordance with international law,
including the Charter of the United Nations.

1.1.5. Sustainable development

Sustainable development in Article 9 of
the Outer Space Treaty obliged that States
Parties shall pursue studies of outer space and
conduct exploration of them so as to avoid bad
impact to the environment of the Earth resulting
from the introduction of extraterrestrial matter.
According to the Article 4 of Moon Agreement,
due regard should be paid in exploration and use
of outer space in order to protect the interests
of present and future generations as well as the
need for economic and social progress. In 2010,
the Scientific and Technical Subcommittee
of UN COPOUS initiated the agenda of “long-
term sustainability of outer space activities” to
protect space environment but it also relates to
the right of development.

1.2. Respect for the interests of individual
States

The second objective of space law is the
respect for the interests of individual States.
The Outer Space Treaty recognizes the right
of free exploration and use of outer space
in its Article 1, “States have the rights of free
exploration and use, free access, and free
scientific investigation in outer space”. Besides,
States also have the right of self-defence,
when an armed attack occurs in outer space,
according to Article 51 of the UN Charter.

However, the freedoms are not absolute,
when the exploration and use of outer space
are subject to some limitations. According to
the Quter Space Treaty, these acts shall be:
first, for the benefit and in the interests of all
countries (Article 1.1); second, with due regard
to the corresponding interests of other States
Parties (Article 9); third, in the interests of
maintaining international peace and security
and promoting international cooperation and

1.1.4. Thudc day phap quyén trong méi trudng khéng
gian

Hién chuong Lién Hogp Quac da cung cap nhitng nguyén
tac dinh huéng cho phdp quyén trong khong gian vii tru
v@i muc dich dua no tra thanh hinh thire diéu chinh chinh
trong hoat dong quan ly khéng gian, dong thai day ciing
la phurong thire hiéu qua nhat trong viéc thong nhat lgi ich
cua cong dong quoc té. Bén canh d6, Diéu 3 cua hiép udc
cho phép cac quoc gia dugc tiép tuc thuc hién céc hoat
dong tham do ciing nhu str dung khoang khong gian vii
tru trén co so tuan thu luat phap quoc té trong do co Hién
chuong Lién Hop Quéc.

1.1.5. S phat trién bén ving

Van dé phat trién bén virng tai Diéu 9 cua Hiép udc
khong gian vii tru quy dinh rang céc qudc gia phai tiép
tuc trién khai cac nghién ctru vé khong gian vii tru ciing
nhu céc cudc tham do nham muc dich ngan chén céac tac
dong xau dén moi truong Trdi Dat ma nguyén nhan dén tir
cac tac nhan bén ngoai vii tru. Theo Diéu 4 cua Hiép udc
Mat Trang, can cd su quan tam chd y dac biét dén cac
cudc tham do ciing nhu viéc str dung khong gian vii tru
nham bao vé Igi ich cua thé hé hién tai va trong lai ciing
nhu cac nhu cau can thiét khac cho su phat trién kinh té -
xa hoi. Vao nam 2010, Tiéu ban Khoa hoc va Ky thuat cua
Lién Hop Quéc da khai xudng chuong trinh “su bén virng
lau dai cua cac hoat dong khong gian vii tru” nham muc
dich bao vé moi truong khong gian vi tru nhung déng thoi
cling quan tdm dam bao quyén phat trién.

1.2. Ton trong loi ich cua moi quéc gia

Muc tiéu th hai cta luat phap vé khong gian la ton
trong lgi ich ciia moi quoc gia. Hiép wdc khong gian vi tru
cong nhan quyén tu do tham do va st dung khong gian
vil tru tai Diéu 1, “Céc qudc gia c6 quyén ty do trong viéc
kham ph4, su dung, tiép can va thuc hién cac hoat dong
nghién ctru trong khong gian vii tru”. Bén canh do, theo
Diéu 51 cua Hién chuong Lién Hop Quédc, cac quoc gia
c6 quyén tu vé chinh déang khi xay ra cac cudc tan cong
vl trang.

Tuy nhién, cdc quyén tu do do khong phai la tuyét doi
khi viéc tham do va stir dung khong gian v tru phai tuan
theo mot s6 han ché. Theo Hiép uéc khong gian vi tru,
cac hanh dong nay la: thir nhat, dua trén quyén va lgi ich
cua tat ca cac quoc gia (Diéu 1.1); thir hai, xem xét dén
quyén lgi trong (rng cla cdc quoc gia khac (Diéu 9); thi
ba, dya trén mai quan tam vé viéc duy tri nén hoa binh va
an ninh chung, ciing nhu thic day hop tac quoc té va su
thau hiéu lan nhau gilra cac qudc gia (Diéu 3) va thir tu,
trén co so tuan thu luat phap qudc té trong do co Hién
chuong Lién Hop Quoc (Diéu 1.2 & 3). Ngoai ra, cac lgi ich
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understanding (Article 3) and fourth, in accordance
with international law, including the UN Charter (Article
1.2 & 3). In addition, the benefits deriving from space
activities shall be shared with other States.

The above two principal underlying considerations
of space law reflect six core objectives. The first
five objectives reflect the common interests of the
international community and all mankind, while the last
reflects the interests of individual states.

The history and status quo of the international law
prove that, to realize and maintain the international
peace, security, development, cooperation, justice and
legitimate interests of the States in the international
relations is also the general function of and the value
pursued by the international law. The main concern
of space legislation as well as its interpretation and
application is how to make rational balance between the
common interests of the international community and
the individual interests of the States, between different
common interests of the international community, as
well as between different individual interests of the
States.

National interests are the foundation for the interests
of the international community, and an indispensable
part of it. As a result, the exploration and use of outer
space are consistent with the values and objectives of
space law and based on equitable sharing of benefits
among all States. Last but not least, as a result, space
activities for unilateral interests with one’'s own technical
and economic advantages, and without due regard to
the interests of other States and all mankind, are an
abuse of rights and contrary to the spirit of space law.

2. Orientations for the development of space law

The current space law establishes the legal status
of outer space and fundamental legal mechanisms
for its exploration and use. It plays an important role
in governing outer space and activities in it done by
states. However, the international community is facing
new challenges in maintaining safety and security
of the space environment, space objects and space
activities. At the same time, certain new legal issues
are also posed in those new types of space activities
such as space tourism, and the exploitation of sources
in outer space. With respect to that consideration, the
international community should not only strengthen
the effective implementation of space law to address
practical problems, but also promote its development in
the following two aspects.

48 | Practice Makes Perfect

thu dugc tir cac hoat dong vi tru phai duge chia
se vdi cac quaoc gia khac.

Hai mdi quan tam co ban trén cua phap luat
khong gian thé hién sdu muc tiéu cot 16i. Nam
muc tiéu dau tién phan anh nhirng méi quan tam
chung cta cong dong qudc té va toan thé nhan
loai, trong khi do, muc tiéu cudi cling lai phan anh
nhu cau riéng cua tirng quoc gia.

Lich str va hién trang luat phap quoc té chirng
minh rang, chirc ndng chung va gia tri ma phap
luat quoc té theo dudi chinh la viéc thau hiéu va
duy tri nén hoa binh va an ninh thé gidi ciing nhu
sir hop tac, phat trién, cong ly va lgi ich hgp phédp
cua cédc quoc gia trong cac moi quan hé quoc té.
Mai quan tam hang dau cua viéc xay dung phap
luat vé khong gian ciing nhu céch giai thich va ap
dung no la lam sao dé hai hoa giira lgi ich chung
cua cong dong qudc té va cac lgi ich riéng cua
moi quoc gia, gilra cac lgi ich chung cta cong
dong quoc té, ciing nhu céc lgi ich riéng ré cua
tirng quac gia.

Lgi ich qudc gia ndi chung la tién dé cho lgi ich
cua cong dong quoc té, va ciing la mot bo phan
khong thé tach roi. Do do, viéc tham do va su
dung khong gian vi tru phai phi hgp vdi nhirng
gia tri va muc tiéu cua phap luat vé khong gian
va dua trén su binh dang vé lgi ich giita moi quéc
gia. Diéu cudi cung, nhur 1€ tat yéu, cac hoat dong
trong khong gian vi lgi ich don phuong dua trén
wu thé k§ thuat va kinh t&€ ma khong xem xét dén
loi ich cla cac quoc gia khac va toan nhan loai
dugc xem la lam quyén va trdi vdi tinh than cua
phap luat khong gian.

2. Cac dinh huéng phat trien cua phap luat
khong gian

Phap luat khong gian hién hanh thiét 1ap hanh
lang phap ly va hé thong céc luat Ié nén tang cho
su tham do va st dung khong gian vi tru. Diéu
nay dong vai trd quan trong trong viéc quan ly
khong gian ciing nhu cac hoat dong dién ra bén
trong nd. Tuy nhién, cong déng qudc té dang doi
mat véi nhirng thach thirc méi trong viéc duy tri
an ninh cua moi truong khong gian, cac vat the
vii tru cling nhu cac hoat dong khac co lien quan.
Dong thoi, mot so van dé phap ly cling dugc dat
ra cung voi su xuat hién cua hoat dong du lich va
khai thac tai nguyén khong gian. Trong boi canh
dé, cong dong qudc té khong chi phai tdng cuong
thue hién hiéu qua phéap luat khong gian dé giai
quyét cac van dé thuc tien, ma con phai chi y dén
van dé thlc day sy phat trién cla né dua trén hai
phuong dién sau.
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2.1. Adherence to the fundamental and prevailing
status of the UN Charter

The application of Article 3 of the 1967 Quter
Space Treaty could be extended to two principles.
One is adherence to the prevailing application of the
UN Charter; the other is the reliance of the general
principle and rules of international law. If there is
no special rule in the Outer Space Treaty on certain
issues, the relevant general rule of international law
could be referred to and applied, such as international
environmental law.

Such legal principles, systems and regulations
of international law, especially the UN Charter, have
played a guiding role in the development of space
law. In this regard, the space legislation as well
as its interpretation and application should be in
conformity with the Charter as a whole. However, it
does not mean that every mechanism and regulation
stipulated in the Charter shall be applied in all fields
of outer space. As Manfred Lachs? points out, many
parts of international law, including the Charter, are
destined for specific environment and thus do not
lend themselves to application in other areas. In fact,
the extension of international law to outer space and
celestial bodies is only a first step, forming a basis
for further development, the creation of special and
specific rules which already have or will become
necessary in the future.

2.2. Refining primary rules and secondary rules
requlating outer space activities

In the process of refining the outer space
legislation, the current outer space treaty system
should be kept unchanged. So are the basis
principles on the exploration and use of outer space
for peaceful purposes. The key points of future
space legislation include the following aspects:

A. To refine the legal framework and mechanisms
related to the common interests principle in
outer space and the common heritage of mankind
principle in the moon. We may draw on the rules and
mechanisms of other global commons, and strive
to develop specific mechanisms and institutional
arrangements for the principle of common interests
in outer space and the principle of common heritage
of mankind to the Moon.

2.1. Tuan thu tinh trang co ban va pho bién cua
Hién chuong Lién Hop Quéc

Viéc ap dung Piéu 3 cua Hiép udc khong gian vii
tru 1967 co thé khai quat thanh hai nguyén tac chinh.
Nguyén tac dau tién lién quan dén viéc dp dung
mang tinh pho bién cua Hién chuong Lién Hop Quac;
nguyén tac thit hai dua trén cac nguyén tac chung
va quy dinh cua luat phap qudc té. Trong trudng hgp
Hiép udc khong gian vii tru khong quy dinh cu thé vé
cac van dé trén, phép luat quoc té sé dugc dan chiéu
va ap dung, nhu phép luat quoc té vé moi truong.

Cac nguyén tac, hé thong phép Iy va quy dinh
cua phap luat qudc té dong vai tro dinh hudng cho
su phat trién cta phap luat khong gian. 0 phuong
dién nay, phap luat khong gian ciing nhu cach giai
thich va ap dung noé can dugc dat trong su hoa hop
vGi Hién chuong Lién Hgp Quoc. Tuy nhién, diéu dé
khong c6 nghia la moi co ché va quy dinh trong Hién
chuong dugc ap dung cho tat ca van dé khong gian.
Nhu Manfred Lachs? da chi ra, rat nhiéu phan trong
phap luat quoc té, bao gom ca Hién chuong, diéu
chinh nhitng khu vuc cu thé, do dé khong thé &ap
dung ching dé diéu chinh cac khu vuc khac. Thuc té,
viéc mao rong ap dung luat phap qudc té cho khong
gian vii tru chi la budc di dau tien va dat nén tang
cho viéc xay dung céc quy tac chuyén biét va cu thé
cho phap luat khong gian trong tuong lai.

2.2. Tinh chinh cac quy tac nén tang va thir yeu
trong dieu chinh cac hoat dong khong gian

Trong qua trinh tinh chinh phap luat khong gian,
hé thong hiép udc khong gian hién hanh, cling nhu
cac nguyén tac co ban trong viéc tham do va str dung
khong gian vii tru cho cac muc dich hoa binh, nén
dugc gilr virng. Cac van dé then chot trong viéc xay
dung phap luat khong gian trong tuong lai bao gom
nhirng ndi dung sau day:

A. Tinh chinh khung phap ly va cac co ché lién
quan dén nguyén tac vé cac lgi ich chung trong
khong gian va nguyén tac ve di san chung cua nhan
loai trén mat trang. Ching ta c6 thé dua trén cac quy
tac va co ché cua cac khu vuc khong gian quoc té, va
cO gang phat trién cac co ché va thé ché cu thé cho
cdc nguyén tac vé lgi ich chung trong khong gian vii
tru va di san chung déi vai Mat Trang.

2 Manfred H. Lachs (1914-1993): luat gia, nha ngoai giao ngudi Ba Lan. Ong 12 mét trong nhitng ngudi ¢ anh hudng I6n dén luat phap quéc té, giai
doan sau Chién tranh thé gidi thir 1. Sau khi mat, tén ong vinh du duoc Vién Nghién ciru Phap luat khong gian quoc té dat cho cudc thi Manfred Lachs

Space Law Moot Competition.

Sinh vién & Phap luat (so 05) | 49

https://tieulun.hopto.org



B. To progress steadily on military security
legislation of outer space. The Outer Space
Treaty has obvious deficiencies because it only
banned weapons of mass destruction, which is
difficult to ensure military security of outer space.
A conclusion of an international treaty banning the
weaponization and arms race in outer space is the
most effective way to maintain military security of
outer space.

C. To improve the legislation on the environment
and resources of outer space. In order to cope
with the derogation of space environment and
strengthen the requlation of orbit and spectrum
resources, we do need to improve the mechanisms
on nuclear power source, space debris, orbit,
spectrum resources and so on, with the existing
soft law?® as a basis.

D. To continuously progress the space
legislation on new types of space activities. In
accordance with practical needs, the legal norms
on the following areas should be established and
perfected, such as exploitation of resources in
outer space, the space station, space tourism,
GNSS, aerospace transportation, resort to force
in outer space, manned space flight, space traffic
control, and the mars.

E. To develop secondary rules for outer space
activities. The legislation on duties in all areas of
outer space should be strengthened, the dispute
settlement mechanisms should be improved,
the possibility of establishing an international
governance institution could be explored and the
implementation of The Outer Space Treaty should
be promoted.

3. Conclusion

Current space law, which mainly inherits and
extends the application of principles of international
law, including UN Charter, did “first brick in the wall”
and formed a basis for further development of
space law in the future. When human beings take
long steps in the progress of themselves, outer
space in the near future will be no longer strange
and unfamiliar. In this context, indispensably, space
law shall also have appropriate reactions in order
to ensure that nothing could distract them from the
value of justice and equality, which are aimed to be
the greatest priorities of all mankind.

B. Phat trien bén virng phap luat vé an ninh quan
sur trong khong gian. Hiép udc khong gian vi tru cé
nhirng thiéu sét rd rang khi n6 chi cam céc loai vi khi
c6 strc pha huay hang loat, diéu nay gay ra nhiéu khé
khan trong viéc dam bao an ninh quan su bén ngoai
khong gian v tru. Su nhat tri vé mot hiép wdc quoc
té trong do cam trang bi vii khi va chay dua vii trang
trong khong gian vii tru la giai phép hiéu qua nhat cho
viéc duy tri an ninh quan sy ¢ viing khong gian nay.

C. Cai thien phap luat ve moi truong va cac tai
nguyén khong gian. Dé dai pho vdi sy xam pham dén
moi trudng khong gian va cung co quy dinh vé quy
dao va cac ngudn tai nguyén quang phd, chiing ta can
cai thién cac co ché vé nang lugng hat nhan, rac thai
vii try, quy dao, cdc tai nguyén quang pho trén co so
luat memé.

D. Tiép tuc phat trien viéc xay dung phap luat
khong gian doi vai cac loai hinh hoat dong khong
gian méi. Dé phlu hop v6i cac nhu cau thuc té, cac
tiéu chuan phap ly vé mét so linh vuc sau day can
dugc thiét [ap va hoan thién: khai thac tai nguyén bén
ngoai khong gian vii try, tram khong gian, du lich vao
vii try, hé théng vé tinh dinh vi toan cau, van tai hang
khong vii try, str dung vii luc, chuyén bay khong gian
c6 ngudi lai, kiem sodt luu luvong khong gian va sao
hoa.

E. Phat trien cac quy tac thi yeu cho cac hoat
dong khong gian. Phap luat vé trach nhiém cua moi
ving lanh tho o viing khong gian vii tru can dugc cung
cO, cac co ché giai quyét tranh chap can dugc cai
thién, kha nang thanh lap maét co quan diéu phoi quoc
té phai can dugc xem xét va viéc thi hanh Hiép udc
khong gian vii tru phai dugc thac day.

3. Két luan

Phap luat khong gian hién hanh, chi yéu ké thirava
mo rong ap dung cdc nguyén tac cua luat phap quoc
té, trong do co Hién chuong Lién Hop Quadc, da dat
nén tang cho viéc xay dung va phat trién phap luat
khong gian trong tuong lai. Khi nhan loai tién nhirng
budc dai trong su phat trién cua minh, khong gian vii
tru trong tuong lai gan sé khong con xa la va cach
biét. Trong boi canh do6, nhu mot tat yéu, phap luat
khong gian cling phai tién nhirng buéc dai ctua no, dé
dam bao rang, khong yéu td nao cd thé dan dat nhan
loai khoi nhirng gia tri cong Iy va binh dang ma nhan
loai luon hudng dén.

(Xem tiép infographic "The Journey of Space Law" tai trang 56, 57)

3 Luat mém (soft law): tap hop cdc nguyén tac, quy dinh ma céc chu thé cua luit quic i@ thoa thudn, cam két vdi nhau thong qua thuong lurong, dua
irén nguyén tac binh dang, thoa thuén nham diéu chinh cdc quan hé gquic té. Luat mém khdng mang tinh bat budc va ciing khéng c6 co ché rang budc.
Nhirng nguyén tac cia luat mém duoc dam bao thue hién bang su tur giac 1a chu yéu. Ludt mém mang tinh huréng dan, khuyén khich hon 1a sur ra lénh.
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Trai nghiém

CAM NHAN THAM GIA HOI NGHI MO PHONG LIEN HOP QUGC (MUN)

Model United Nations (MUN)
la hdi nghi mo phong theo cac ky
hop cta Lién Hgp Qudc. Tai day,
ngudi tham gia sé dugc hoa than
thanh cac dai biéu, thao luan deé
dua ra giai phap chung cho nhirng
van dé toan cadu. Mo hinh nay som
da dugc phd bién dén nhiéu ban
tré c6 niem dam mé vdi nhitng su
kién mang tinh toan cau. Day la mot
moi truong ly twong gitp phat trién
nhirng k¥ nang cén thiét va ma rong
thém cdc mdi quan hé. Dai vdi 16i,
hanh trinh dua toi dén véi MUN cé
hai ly do chinh: Mot |a, khao khat
vugt qua that bai cua ban than; hai
|a, su ra doi cua mo hinh Toa an
hinh su qudc té (ICC) trong MUN.

Pong luc tham gia MUN: Khao
khat vuot qua noi so cua ban than.

Trudce day, toi tirng tham gia MUN
hai lan, nhung khong lan nao dat
dugc muc tiéu. Ké tir do, khi nhac
dén viéc tham gia MUN, t6i thudng
kha e ngai vi toi khong mudn chiing
kién thém bat ky su that bai nao cua
minh. Sau, t6i van ludn song trong
su ho then do. Nhung dén mot
ngay, tdi chot nhan ra rang t6i nhu
dang tut lai phia sau so vd@i ban bé
cung lira. Sau khitham gia nhirng ky
MUN, du that bai hay thanh cong, ho
van tiép tuc huéng dén nhirng muc
tieu dai han hon. Khi ay, t6i chot
thay minh that nho bé, pha chut su
ho then. Thé la toi bat dau thay doi
trong cach suy nghi. Toi dan chap
nhan that bai nhu mdt phan trong
qua trinh hoan thién ban than.

Pong luc thir hai, sy xuat hién
cua ICC tai MUN. Khao khat dugc
tiép can vdi nhirng kién thirc mai.

Pong luc tiép theo thoi thic toi
dén véi MUN la su hiéu ky va ham
hoc hoi. Su xuat hién ctia md hinh
toa an hién dién tai ky MUN - dugc

Tran Huyén Duyén,

Sinh vién truong Dai hoc Luat Tp.HCM

td chirc bai The Saigon International
Model United Nations (SIMUN),
khién toi kha bat ngo va tha vi. Mac
dii toi da biét ve MUN, nhung t6i van
chura tirng tham gia ICC, vi vay day
that su 1a mot thu thach lon.

Bén canh dg, trong qua trinh hoc
tap va nghién ctru, toi cling danh
niém dam mé nhat dinh déi véi Luat
Qudc té. Tat ca da thoi thic t6i tién
dén thu sirc vai ICC. Bat dau véi
vong don, toi da co doi chat nan chi
vGi do kho cua né. Song, toi ciing
tu tran an minh, rang khi cang buéc
sau vao bé tri thirc, moi viéc lai cang
kho khan hon, nhung cling chinh lde
nay gia tri cua ban mdi dugc boc 10.

Tham gia MUN

Khi bieét minh dugc chon lam dai
bigu cho ICC, cam xc trong t6i nhu
dang trao vi bao nd luc da duogc dén
dép. Trong qua trinh lam don, t6i da
tirng nan vi khong xac dinh dugc
phuong huéng dé phan tich van
de phap Iy mac du t6i da tim hiéu
rat nhiéu tai liéu. Toi da suy nghi
rang: “Chac co |& minh sé phai dirng
tai day”. Nhung sau dd, khi nghi vé
Iy do bat dau, toi chot dugc tiép
thém sirc manh, t6i co gang dong
vién ban than rang: “Néu vugt qua
dugc thu thach nay, minh sé cang
co nhiéu diing khi hon dé vugt qua
nhitng thu thach khé hon”.

Khi chinh thirc trg thanh dai biéu
trong MUN, nhirng thach thic khé
hon bat dau xuat hién. Toi phai
trang bi cung lic cho minh nhirng
ky nang nhu dam phan bang tiéng
Anh, k¥ nang nghién ctru, lam viéc
nhom,... Mot cach kha quan, nhirng
ky nang nay khong phai la cai ma
toi co thé thuan thuc trong mot sém
mot chiéu. Nhac dén MUN, chiing
ta phai nhac dén nhirng phién doi
dap hoi hop va gay can. Trong qua

trinh tham gia, t6i phai doi mat
véi nhitng quan diém khéc biét tir
doi dai phuong va Hoi dong tham
phan. Hoa than vao vi tri Dai biéu
cho mot qudc gia, t6i phai lya chon
nhirng chi tiét co lgi cho doi minh
vai cach dién dat stc tich, thuyét
phuc. Ben canh do, t6i cling dugc
tiép xuc vai nhirng con ngudi nhiét
huyét, hoa dong cua ICC. Mac du
ban ICC khong c6 nhiéu nguoi tham
du, nhung toi tin su gan két gitra
chung toi khong thua kém gi so vai
cac ban khac.

Bai hoc kinh nghiem

Sau khi tham gia SIMUN, toi
nghiém ra dugc nhiéu diéu hon. Thi
nhat, cong strc cua ban sé dugc
dén dap néu ban thuc su co gang
va thuc hién né véi ca long nhiét
huyét. Thir hai, nhirng k§ nang quan
trong cho nghé luat (ki nang doc
ban an, viét memorial, lap luan,...)
la nhitng thir khong thé chi dugc
thdm nhuan qua nhitng budi hoc
ly thuyét, ma phai qua nhirng buoi
tranh luan cé tinh thuc tién. Thit ba,
su tién b ctia ban phu thudc vao
muirc d6 chap nhan that bai va biét
nam bat co hoi. Thir tu, chat lugng
khong nhat thiét phai di doi voi so
lrgng, cu thé 1a khong phai churong
trinh hay t@ chitrc nao c6 quy mo I6n
cling dem dén nhiéu trai nghiém
cho ban, doi khi nhirng trai nghiém
d6 lai xuat phéat tir chinh nhirng hoat
dong hay nhirng b phan nho hon.

Toi tin rang: Khi ban vuot qua
dugc rao can tam ly, ban sé khong
con nhin thdy rao can dé trén con
duong day chong gai; hodc néu cd,
thi ban da biét cach tréo qua céi
rao do roi, nhung diéu quan trong la
lieu ban c6 dam tréo qua hay khong
ngay ca khi ban da biét céach.
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TAN THANH VIEN LRAC - TRAI NGHIEM THU'C HANH TRANH BIEN
THEO MO HINH HOI NGH] MO PHONG LIEN HOP QUOC (MUN)

D& ba thang ké tir ngay tro thanh
thanh vién cua Cau lac bo Nghién ctru
va Tu van Phap luat (LRAC), t6i dugc
hoc rat nhiéu kién thirc hay va bd ich.
Trong cac budi Sinh hoat chuyén mén
(SHCM) ma t6i da dugc trai nghiém,
t0i an tuogng nhat vai budi SHCM vé
k{ nang noi - thuc hanh mo hinh mo
phong Lién Hgp Qudc (MUN). bay la
mot mo hinh kha méi di vdi toi, cling
nhu cac thanh vien khac.

Qua trinh chuan bi

Ké tir khi dugc thong bao vé budi
SHCM sap tdi, toi bat dau cam thay
lo lang vi ban than van chua du kién
thirc va ki ndng. Buoi sinh hoat dugc
td chirc vao cudi tuan nhu thuong lé.
Nhém chiing t6i gom cac ban Tién,
Vy, Nhi va chi Trang la ngudi huédng
dan dé clng nhau dai dién cho qudc
gia Hoa Ky tham gia vao phién thao
luan Lién Hop Qudc. Bén canh Hoa Ky,
nhirng thanh vién LRAC con lai cling
trg thanh dai biéu dai dién cho céac
qudc gia: Trung Qudc, Mexico, Thuy
Dién va Viét Nam. Phién hop dugc tién
hanh vai su tham gia cua 5 Hoi dong
dai dién (HPDD), cling nhau thao luan
vé van dé toan cau: Giai phap nao cho
cac qudc gia trudc lénh nglrng nhap
khau rac & Chinh sach Hang rao xanh
cua Trung Qudc? Théng qua phién
hop, cdc HDDD sé thao luan, dua ra
nhirng dé xuat va thong nhat nhirng
giai phdap cho van dé nay. Dé phan
trinh bay cta nhom duoc tot hon, toi
da doc luat MUN mét cach can than
va cung thao luan véi nhom dé duara
nhirng quan diém, dan ching r6 rang
va thich hgp nhat. Sau budi thao luén,
moi thanh vién trd nén tu tin hon vi
da nam rd dugc nhiém vu ctia minh.
Trong qua trinh chudn bi, ching toi

gdp tro ngai bai vi thong tin kha han
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Tran Dirc Quang,

Sinh vién K18502, Dai hoc Kinh té - Luat, PHQG Tp. HCM

hep, hau hét thong tin dugc trinh bay
bang tiéng Anh.

Cudi cing, moi thanh vién trong
nhom da hoan thanh xong nhiém vu
cta minh. Moi nguoi di ngt sém dé
chuan bi tinh than cho budi sinh hoat
ngay mai.

Tro thanh dai bieu MUN

Trude khi phién hop dién ra, ching
t6i thong nhat lai quan diém va lang
nghe nhirng |&i nhan nh tir chi Trang -
mot ngudi chi tdm huyét va nhiét tinh.
Sau loi tuyén bo khai mac tir Hoi dong
trong tai, cac HDDD da san sang tham
gia Phién thao ludn. Cac dai biéu
dai dién cac nudc lan lugt trinh bay
nhitng quan diém cta nudc minh vé
van dé dang thao luan tai phién hop
hém nay. Sau phan trinh bay thuyét
phuc ctiia HPDD Trung Qudc, toi tham
nghi trong su lo lang: Khdng biét rang
liéu minh c6 thé trinh bay mot cach
day du va luu loat khong?

Sau mot phut giai lao, Phién thao
ludn duoc tiép tuc dién ra. Hoa Ky -
quoc gia cta chiing t6i da san sang.
Cac thanh vién [an luot trinh bay quan
diém cua minh mét cdch mém déo véi
lap truding ctrng ran nhu phong théi
cta mot nhalanh dao tai ba. Dén phién
toi, do tam ly hoi hop va giong néi con
ddc trung ving mién nén phan trinh
bay khéng dugc trdi chay. Sau Hoa
Ky, cac quoc gia con lai tuan ty trinh
bay quan diém cta minh mgt cach
lru loat va két thic phan thao luan.
Tiép theo la Phién tranh luan, phién
nay dién ra mot cach nghiém tic ma
cling khong kém phan kich tinh, giong
nhu mot Hoi nghi Lién Hop Quoc that
su. HDDD cua céc quoc gia lién tuc
dat cau hoi cho nhau. Nhém ching toi
van gii virng vi thé ctia minh, cédc ban

cling nhau dua ra nhirng 1&i phan bién
dut khoat. Cac nude khac ciing khong
hé to ra kém canh khi dap lai bang
nhiing ly |& rat thuyét phuc.

Két thic Phién tranh luan, ca nam
Quoc gia chdng t6i nhu trit bo ganh
nang, ai ndy déu nhe nhém, thoai mai.
Cudi cung la Phién binh luén, cac quoc
gia danh cho nhau nhirng 161 nhan xét
va chia sé day thang than, chan thanh.

Budi SHCM két thiic, moi ngudi vui
vé don nhan nhirng |oi phé binh, tan
thuong tir Hoi dong Trong tai. Nhin
chung, qua nhirng |&i nhan xét cua Hoi
dong, moi nguoi da lam kha tot, tuy
nhién cac anh chi cling cé doi chat
that vong vé viéc chiing toi chua dap
rng dugc yéu cau cua mot cudc thi
MUN. Ching toi chura thong nhat dé
dua ra dugc maot giai phap ngan han
va dai han chung cho cédc quoc gia,
dong thoi chura nhan xét chi tiét vé noi
dung cua nhau ma chi tap trung vao
viéc binh pham hinh thirc.

Bai hoc kinh nghiém

“Di mot ngay dang hoc mot sang
khon", sau budi SHCM, toi rat vui khi
nhan dugc rat nhiéu 16i gop y, chia sé
tlr cac anh chi ciing nhu cac ban khac.
Mac du ky nang tranh bién, thao luan,
thuyét phuc trude ddm dong van con
nhiéu yéu kém nhung vdi kién thirc vé
van dé mang tinh vi mo thé gidi nhu
nay, toi d@ mo mang duoc rat nhiéu
kien thirc. Nhan ra nhirng han ché can
cai thién, toi sé cd gang trau doi dé
hoan thién ban than, nhu hoc céch
lang nghe va hap tac, rén luyén su tu
tin ciing nhu luyén giong to va ro rang.
Néu c6 co hoi dugce trai nghiéem MUN
thém mat lan nira, toi tin rang minh sé
lam tot hon.
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Goc két noi

KHAT KHAO THANH CONG HAY NOI SO THAT BAI?

Ly Ngoc Yén Nhi (K17501) & Vian Thi Thao Vy (K18502),

Sinh vién Dai hoc Kinh té - Luat, DHQG Tp.HCM

Mot ngay dau thang Mudi, that may man khi ching t6i ¢6 co hdi duoc gap go va tro chuyén vdi anh Tran Khanh
Toan - Thu khoa Khoa Luét Kinh té, chuyén nganh Luat Thuong mai qudc té khéa 2013 - 2017). Cudc tro chuyén
tuy ngan ngui nhung da goi mo rét nhiéu nhiing bai hoc, nhirng kinh nghiém quy gia trong qua trinh hoc tap va
nghién ctru o giang duong dai hoc. Vai nhirng ban sinh vién con dang thac mac vé phuong phap hoc tap hiéu qua
ciing nhu lam thé nao dé rén luyén mét thai dé séng tich cuc, can bang giia viéc hoc va cudc séng thi nhifng
chia sé bé ich cua anh Tran Khanh Toan sé la cau tra loi cho cdc ban.

Chao anh,

Em rat to mo vé ly do tai sao anh lai chon nganh Luat
ma khong phai mot nganh nghé nao khéc, co phai do
co duyen nao do hay nguyen nhan dac biet gi khong a?

Anh nghi ly do minh chon Luat la dé thay dai “vi giac”
mot chit vi ba nam pha thong anh hoc chuyén vé khoi
nganh tu nhién. Théat ra, khoang thoi gian doé anh cam
thay ban than minh khong phai la ngudi hoat ngon va
c6 kha nang trinh bay, dién dat tot thuong thady ¢ cac
luat su. Nhung sau mot qua trinh tim higu, anh nhan ra,
sau khi tot nghiép chuyén nganh luat, ngoai viéc theo
dudi muc tiéu tro thanh luat su tranh tung trudc toa,
chiing ta van c6 thé lam luét su tu van, nghién ctru cac
quy dinh phap luat va tim ra giai phap cho nhu cau kinh
doanh cua khach hang. Do d6, anh da quyét dinh chon
nganh luat vi anh tin khi tdt nghiép anh sé tim dugc mot

Ho va tén: Tran Khanh Toan

Sinh vién khoa: 2013 - 2017

Truong: Dai hoc Kinh té - Luat (PHQG TP.HCM)
Chuyén nganh: Luat Thurong mai quac té
Thanh tich:

Tot nghiép thu khoa chuyén nganh Luat Thuong
mai quoc té khoa 14

Giai Nhat cudc thi Nghién ctru khoa hoc cap truong
(2017)

Top 16, giai bai viét tot nhat cho phia bi don cudc
thi The Asian WTO Moot Court (2017)

Giai nhi cugc thi viét phap ly cua Cong ty Luat
VILAF (2018)

Gianh dugc hoc bong GES (2017)

cong viéc phi hgp véi ban than minh. That may man khi
gia dinh anh hoan toan ung ho su lua chon nay.

Em rat ngudng mo céc thanh tich anh da dat dugc
trong sudt bon ndm dai hoc. Anh c6 thé ké vé mot vai
thanh tich tiéu biéu ma anh tdm huyét nhat?

Trong bon ndm dai hoc anh c6 tham gia mot vai cudc
thi. Bén canh giai Nhat cudc thi Nghién ctru khoa hoc
cap truong vai hai ngudi ban cling |6p vé dé tai “Phap
Luat bao vé ngudi tiéu diing trong thuong mai dién tu”,
anh rat tdm huyét véi cudc thi The Asian WTO Moot
Court (2017). Tai thoi diém do6, anh va dong doi van
chura co6 nhiéu co hoi co xat, rén luyén vai bat ki cudc
thi Moot Court nao. Tuy nhién, véi mong mudn dugc
thir thach ban than, anh va dong doi da dang ky tham
gia cudc thi va may man lot vao top 16, dugc sang Han
Quac thi tranh bién truc tiép. Mac du két qua cudi clng
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doi ctia anh khong lot vao top 4, nhung anh va cac dong
doi da mang vé giai bai viét tot nhat cho phia bi don.
Qua nhitng cudc thi nhu vay, anh thay minh dugc trai
nghiém va trurdng thanh nhiéu hon, déng thai gitp anh
c6 dugec mot quang doi sinh vién thu vi va dang nhg.

Vi nhirng trai nghiém cta minh, Anh c6 thé chia sée
mot vai kinh nghiém rat ra tir cdc cudc thi, va 16i khuyén
guri dén cac ban sinh vién vé viéc can chuan bi nhirng
gi dé c6 thé tham gia cac cudc thi hoc thuat nhu thé?

Pé tham gia nhirng cudc thi hoc thuat, cac ban sinh
vién can co su chudn bi ngay tir ndm nhat. Thir nhat,
cac ban phai chu trong vé tiéng Anh, khong chi tiéng
Anh phd thong ma con ca tiéng Anh phap ly. Thir hai,
kién thirc chuyén mén ddng vai trd vo cling quan trong,
do dé cac ban phai doc, phai tim toi, nghién ctru khong
ngirng. TU ndm ba cac ban méi bat dau hoc nhing
mon vé chuyén nganh sau hon, nén theo anh nam ba
|a thai diém cédc ban hoi tu cac diéu kién can va du, |2
thdi diém cdc ban chin mudi nhat ca vé phuong dién
ky ndng va chuyén mon dé tham gia cac cudc thi co
hiéu qua. Hon nira, cac ban khong can thiét chi gidi han
pham vi cdc cudc thi hoc thuat trong trudng ma coé thé
tim hiéu céc cudc thi bén ngoai, do cac don vi khac td
chirc, chang han nhu chuong trinh tuyén hoc béng cho
cac ban sinh vién tir nam ba tr@ Ién cta cong ty Luat
YKVN, cudc thi viét phap ly cta cong ty Ludt VILAF, hoc
bong GES,... Co rat nhiéu cudc thi va chuong trinh danh
cho cdac ban sinh vién khoi nganh Luat, diéu quan trong
la cdc ban phai biét nam bat co hdi va tu tao ra co hoi
cho chinh minh.

Vira roi anh cé nhac t6i hoc bong GES - mdt hoc
bong kha uy tin danh cho cdng dong sinh vién Luét. La
mot sinh vién da tirng nhan dugc hoc bong nay, anh co
thé chia sé cu thé hon vé ddi tugng hudng dén, yéu cau
va lgi ich cta quy hoc bang GES cho céc ban sinh vién
dugc khong?

Anh biét dén GES théong qua workshop ctia cac anh
chi khoa truéc td chirc tai truong minh. Hoc bong GES
hudng tdi nhirng ban sinh vién ndm cudi khoi nganh
Luat co dinh huéng sau nay sé lam viéc ¢ cac cong ty
luat hay cac doanh nghiép, con nhirng ban co du dinh
tro thanh giang vién, nghién ctru, hodc lam viéc 0 céc
co quan nha nudc sé it pht hop hon. Anh nghi cé bon
gia tri I6n nhat ma GES c6 thé mang lai cho céc ban.
Thir nhat, dé chinh la vé mat tai chinh. Thit hai, ban
sé nhan dugc nhirng loi khuyén vé dinh hudng tuong
lai cua chinh minh. Thir ba, cac ban sé c6 co hoi thuc
tap tai cac cong ty, noi ngudi ho trg cia minh hoéc
nhirng nguoi ho trg khac dang lam viéc. Tuy nhién viéc
thuc tap dé khong bat budc, ban cé thé lua chon hoédc
khong. Va cudi ciing, cac ban sé c6 co hoi két ndi vai
ban be, cac anh chi di trudc va nhirng ngudi co kinh
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nghiém trong nganh, bai GES la su tiép ndi va cong
hudng cua nhiéu thé hé.

Pé nhan dugc hoc bong GES, cac ban phai vugt qua
hai vong: vong ho so va vong phong van. Ho so cua
GES bao gom: CV, thu xin hoc bong, bang diém, két qua
hoc tap tinh tdi thai diém hién tai, bai viét vé mot van
deé phap ly bang tiéng Viét (khoang 1000 tir) va mot bai
viét vé t0 chat bang tiéng Anh (khoang 500 tir). Bén
canh nhirng théng tin cd nhan cén thiét, CV ctia céc ban
can thé hién dugc su séng tao, dau an cé nhan. Ngoai
ra, thu xin hoc bang ciing phai trinh bay cho hoi dong
biét ly do cac ban xirng dang dugc nhan hoc bong. Va
sau nay, khi tro thanh mat thanh vién cua GES, cac ban
co thé dong gop nhirng gi cho GES cuta nhirng thé hé
tiép theo. Dong thai, cac ban c6 thé bd sung céc gidy
chirng nhan vé thanh tich da dat dugc (néu co). Do sé
la mot diém cong rat Ién cho hé so cla céc ban.

Em rat nguong mo thanh tich hoc tap cua anh. bé
dat duogc nhitng thanh tich déng k& nhu thé, chac han
anh da danh rat nhiéu thaoi gian va tam huyét cho viéc
hoc tap, nghién ctru. Vi vay, anh c6 thé chia sé cho cac
ban sinh vién mot vai phuong phap hoc tap hiéu qua o
moi truong dai hoc dugce khong a?

That ra khong qua kho dé xac dinh cho minh mot
phuong phép hoc tap hiéu qua néu cac ban biét cach
sap xép thoi gian hop ly. Trén giang dudng, anh chi y
nghe thay co gido giang, ghi ch lai nhitng diéu thay co
ndi vi doi khi nhirng diéu do sé khéng co trong slide
bai giang nhung sé xuat hién trong cac bai kiém tra, va
viéc ghi chép sé gilp ich cho ching ta rat nhiéu. Tuy
nhién, khong phai mén hoc nao céc thay co ciing la
nguoi tao dong luc va khién cho minh cam thay hirng
thu trén giang duong, nén viéc tu hoc la rat can thiét.
Mt sd phuong phap tu hoc anh thudng ap dung nhu:
vao thu vién muon séch, céc tai liéu lién quan dén mon
hoc, chuyén nganh dé nghién ctru thém; theo doi tai
khoan facebook cac thay co, cac luat su trong nganh
dé doc cdac bai viét chia sé quan diém hay tranh luan
phan bién vé mot van dé gi do trén trang ca nhan cua
ho,... Ngoai ra, cac cong ty luat hang thang thuong
cap nhat nhirng bai viét dang legal update vé cac du
thao hodc van ban phap luat mai, cac van dé phap ly
noi com va dua ra nhitng danh gia so bd, cac ban co
thé doc tham khao. Diéu nay gilp ich cho cac ban rat
nhiéu vé kha nang tu duy, dac biét la trau d6i tu duy
phan tich, phan bién. Anh tin rang nguén tai liéu hoc
luat rat phong pht va vé han, chiing ta c6 thé hoc @
bat ki dau, chi can cé mot thai do hoc tap tich cuec.

VEé van dé lam khéa luan tét nghiép va thuc tap, anh
co thé chia sé mot vai kinh nghiém va loi khuyén gui
dén cac ban sinh vién khong a?

Khi di thuc tap, viéc dau tién anh lam la tim hiéu,
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nghién ctru vé thong tin cla cac cong ty luat ndi tiéng &
TP.HCM nhu: nhitng mang, linh vuc ludt ma cong ty do
chuyén la gi? Liéu linh vuc dé co phl hop véi sa thich,
kha ndng cta minh khong? Khi tra Ioi nhirng cau hoi
do, néu cam thay phu hgp thi anh sé tim hiéu hé thong
nhéan su, luat su thanh vién cong ty dé gém nhiing ai,
chuyén mon, thanh tich cta ho va gtri mail vé cho chinh
nhirng ngudi d6 dé nhan dugce phan hoi nhanh hon. Khi
guri CV nén gtri kem theo ban trinh bay mét s6 diéu: Tai
sao minh lai biét téi cong ty d6? Tai sao minh lai quan
tam va muon apply vao lam thyc tap sinh? DU cong ty
do hién tai khong tuyén thuc tap sinh nhung cac ban
dimg ngai nop don vi c6 thé cong ty do khong dang
tuyén cong khai trong mot thoi diém cu thé nhung van
xem xét mirc do phi hop cua ho so dé cho phép chiing
ta vao thuc tap.

Vé van dé lam khaéa luan tat nghiép, véi anh lwra chon
dé tai la mot cong viéc khong hé don gian, bai néu chon
dé tai nao madi qua sé khong co nguon tai liéu tham
khao dé viét, nhung mot dé tai néu cé kha nhiéu tai
lieu, nhiéu bai viét vé nd thi sé trd nén ci, kho co thé
khai thac theo mot hudng nao dé méi me hon, doc dao
han va rieng biét hon. Sau khi doc cac tap chi phap ly,
anh sé loai trir di nhirng dé tai qua quen thudc, chon loc
nhitng dé tai méi nhung it nhat cé ba dén bon bai viét
vé no dé khai thac thém. Céc bai viét, bai nghién ciru
nuéc ngoai sé la mot nguon tai liéu bo trg vo clng hiru
hiéu va quy gia cho chiing ta. Hoac céc ban co theé lién
hé vdi thay c6 hudng dan, thay co trong truong dé dugc
goi y mot so dé tai phi hop. Dac biét, mot dé tai khong
bao gio c6 dinh ndi dung ngay tir dau ma trong qua
trinh nghién ctru, nd sé cé nhiéu thay doi. Dé tai cla
anh tir lic dinh hinh cho tdi lic hoan thanh va nop san
pham trudc hoi dong thi da dugc chinh sira rat nhiéu
va khong giong vai hinh thi ban dau nira. D6 la ca mot
qua trinh hoan thién nhoc cong va lau dai, doi hoi su
kién tri va tam huyét.

Tot nghiép vai danh hiéu thu khoa nganh Luat
thuong mai quoc té, do co thé |a cai két vien man cho
hanh trinh bén ndm dai hoc khong ngirng no luc. Anh
c6 cam nhan gi khi dat dugc danh hiéu nay? Ngoai ra,
anh co thé chia sé vé cong viéc hién tai cling nhu mot
vai du dinh trong turong lai cua minh khoéng?

Tat nhién khi dat dugc danh hiéu tha khoa nganh,
anh cam thay rat vui mirng va tu hao, vi khong nght
minh sé dat so diém cao dén nhu vay. Nhung hao
quang nao ciing chi toa sang trong mat thoi diém nhat
dinh, sau khoanh khac cao quy d6, anh tam gac lai n6
ngay dé no luc cho nhitng du dinh tiép theo.

Hién tai anh dang thuc tap tai cong ty Luat LNT &
Partners v@i vai tro trainee associate (trong duong véi
junior associate). Trong thai gian t6i, anh sé tiép tuc

cong viéc hién tai cua minh, sau dé6 theo hoc mdt khoa
luat sur & Hoc vién Tu phap, |ay bang luat su dé c6 thé
hanh nghé ddc lap. Trong tuong lai xa hon, khoang 5-6
nam tdi, néu ¢ co hdi anh sé di du hoc dé hoc hoi thém
vé |luat phap ¢ cdc nudc van minh phat trién, dong thai,
tao co hoi gap g voi nhirng ngudi ban mdi, mo rong
quan hé, két giao vai cac gido su dé phuc vu cho cong
viéc sau nay cua minh.

Ngoai su thanh cong, chac han cé nhirng lic anh
cam thay mét moi cang thang, vay dau la dong luc dé
anh cé thé vugt qua?

Ban bé la ngui luon ludon déng hanh cung anh trong
nhitng ldc anh cam thay mét mai va cang thang, gidp
anh tu vuc day ban than minh va phéan nao sdng tich
cuc hon. Anh tdm dac vdi cau néi cia Bill Cosby: “Dé
dat duogc thanh cong thi khat khao thanh cong cua ban
phai lén hon noi sg that bai”.

Nhin lai qudng dudong dai hoc cua minh, anh cam
thay hai long va nudi tiéc diéu gi nhat?

Khi bude chan vao ngudng cira dai hoc, anh chua
tirng dam ngh tdi sé tot nghiép vai danh hiéu thu khoa,
sé dugc tham gia cudc thi mang tam cé quoc té,..Vi
vay, nhirng thanh tich ma anh c6 dugc trong sudt bon
nam dai hoc déu la diéu anh tu hao nhat.

Tuy nhién, diéu dang tiéc nhat trong bon nam do la
doi khi vi qua tap trung vao viéc hoc nén anh kha thé o
vGi ban be va sao nhang trong viéc lién hé vai gia dinh.
Thé nén, mac du dau tu cho su nghiép |a quan trong,
anh van hi vong cdc ban, trong kha nang cho phép, hay
cO gang hét strc dé can bang gilra cong viéc va cudc
sdng, dé sau nay nhin lai chiing ta sé khong hai han hay
nudi tiéc vi bat cir diéu gi.

Cam on chia se cua anh. Cudi cling, anh cé thé gui
vai loi nhan nhu déc biét danh cho sinh vién nganh Luat
ndi riéng va tat ca cac ban sinh vién néi chung dugc
khong a?

Anh cam thay hanh phic va ty hao vi trong nhirng
nam trg lai ddy sinh vién Kinh té - Luat ngay cang tao
dung dugc thuong hiéu cho minh, cac cong ty Luat
khong con cam thay la Iam khi nghe dén UEL. Vi Ié do,
anh rat mong cac em sinh vién thé hé ké tiép, khong chi
|a sinh vién luat ma tat ca cac ban hay cd gang phat huy
va trau doi hon nira, hay lam t6t hon nhirng thé hé trudce
va mang tén tudi UEL di xa.

Mot [an nira cam on anh da danh khoang thaoi gian
cudi tuan cho budi chia se day tha vi hdm nay ciing nhu
da danh su quan tam cho cau lac bg. Chac anh ludn cé
nhiéu niém vui trong cudc song va thanh cong trong
cong viéc.
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Reglstratlon Convention o 197 ) ’/ )

November 12nd 1974 ':!!' 2
Effective  September 15th 1976 -
Location  New York City, New York, United States
Parties 64 (3 signed but not yet ratified)
Conclution Require states to furnish to the Unite
about the orbit of each space object

.

Moon Agreement of 1979

Signed December 18th 1979

Effective July 11th 1984

Location New York, United States

Parties 18 .

Conclusion The Moon should be used for the benefit o
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community
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Co hoi - Tiém nang

HOC BONG KY NGUYEN HOI NHAP - GES
(GLOBALIZED ERA SCHOLARSHIP)

1. Gigi thiéu chung

- Hoc baong Ky nguyén Hgi nhap (GES) la chuong
trinh két hgp huéng nghiép danh cho sinh vién nganh
luat tai mot so trudng dai hoc o Vit Nam: DH Luat Ha
Noi, Khoa Luat - PHQG Ha Noi, Khoa Luat - Hoc vién
Ngoai Giao Viét Nam, Khoa Luat - DPH Ngoai Thuong
Ha Noi, DH Luat Tp.HCM, Dai hoc Kinh té - Luat, PHQG
Tp.HCM

- Chuong trinh duoc bat dau tir ndam 2010, ndm
2018 la ndm thir 8 hoc bong dugc trién khai tai hai
thanh phd Ha Noi va Ho Chi Minh.

- Chuong trinh dugc tai trg boi cac cong ty luat, cac
tap doan, ngan hang, cac to chirc tin dung... trong
nudc va qudc té nhu: Allens Linklaters, VILAF, YKVN,
Bizlaw, Citibank N.A., Phuoc & Partners, Masan Gro

Lé trao giai 2017 (GES Ha Noi)
(Nguon: Fanpage: Globalized Era Scholarship)

2. Muc tiéu hoc bong

Muc tiéu chinh cua hoc bong la chon ra céac sinh
vién “vu tu va sang gia nhat” tir cac truong Dai hoc
c6 chuyén nganh Luéat tir d6 sé ho trg tai chinh va
dinh hudng phat trién nghé nghiép cho sinh vién dugc
nhan hoc bong.

3. Ddi tuong hoc bong

Sinh vién nam cudi chuyén nganh Luat cua céac
truong Dai hoc:

Tai Ha Noi: Pai hoc Luat Ha Noi, Khoa Luat - DHQG
Ha Noi, Khoa Luat - Hoc Vién Ngoai Giao Viet Nam,
Khoa Luat - Dai hoc Ngoai Thuong Ha Noi.
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Nguoi tong hop: Kiéu Thi Kim Dung,

Sinh vién K18503, Dai hoc Kinh té - Luat, DHQG Tp. HCM

Tai Tp.HCM: Dai hoc Luat TP H6 Chi Minh, Pai hoc
Kinh t& - Luat, PHQG Tp.HCM.

4. Dieu kién sinh vién nhan hoc bong

- Thanh tich an tugnag:

+ Sinh vién co nén tang kién thirc virng chac thong
qua két qua hoc tap, bai luan va cudc phong van truc
tiép.

+ Thanh thao ngoai ngir (tiéng Anh) la mot lgi thé vi
toan bo qua trinh xét duyét hoc bong dugc tién hanh
bang tiéng Anh.

+ Cac sinh vién phai c6 dinh huéng nghé

nghiép tot, khi cé dinh huéng nghé nghiép tot sinh
vién sé nhan dugc nhiéu lgi ich tir su tuong tac voi
cdc nha tai tro.

+ Céc sinh vién phai co kha nang lanh dao va trach
nhiém véi xa hoi, diéu nay cé thé dugc thé hién qua
sur tham gia cac hoat dong ngoai khoa cua sinh vién.

- No luc khong ngirng: Sinh vién phai duy tri két qua
hoc tap xuat sac va nhirng pham chat khac trong suot
thai gian cua chuong trinh hoc bong.

5. Co hdi sinh vién c6 duoc sau khi nhan hoc bong

Sinh vién xuat sac dugc lya chon sé nhan mot
khoan hoc bong tir cac nha tai trg va tham gia cac
hoat dong trong khuon kho ctua GES. Cac hoat dong
nay rat da dang vé hinh thirc, cé thé do cac nha tai
trg, cac cuu sinh vien hodc do chinh cac ban sinh vién
nhan hoc bong td chirc nham trao doi kinh nghiém,
giao luu va xdy dung mai quan hé.

6. Thong tin lien he

- Cac truong Dai hoc tai Thanh phd H6 Chi Minh

Email: geshcmc@gmail.com

- Cac truong Pai hoc tai Ha Noi

Email: gescholarship@gmail.com
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Co hoi - Tiem nang

TRUNG TAM TRONG TAI QUOC TE VIET NAM - VIAC

Nguoi tong hop: Kiéu Thi Kim Dung,
Sinh vién K18503, Dai hoc Kinh té - Luat, PHQG Tp.HCM
1. Gigi thieu chung
1.1. Thai gian thanh Iap

Trung tdm Trong tai Qudc té Viét Nam bén canh Phong Thuong ‘
mai va Cong nghiép Viét Nam (VIAC) dugc thanh 1ap theo Quyét
dinh s6 204/TTg ngay 28 thang 4 ndm 1993 cua Thu tudng Chinh l \
phu nude Cong hoa Xa hoi Chu nghia Viét Nam trén co so hop

nhat Hoi dong Trong tai Ngoai thuong (thanh Iap ndm 1963) vaHoi  TRUNG TAM TRONG TAI QUOC TE VIET NAM
dong Trong tai Hang hai (thanh 1ap ndam 1964).

1.2. Linh vuc hoat dong

Giai quyét tranh chap thuong mai, Trung tdm Trong tai Quoc té Viét Nam bén canh Phong Thuong mai va
Cong nghiép Viét Nam (VIAC) da giai quyét hang nghin vu tranh chap lién quan dén tat ca linh vuc thuong
mai nhu mua ban hang hoa, van tai, bao hiém, xay dung, tai chinh, ngan hang, dau tu, s& hiru tri tué vv. vdi
cac bén tranh chap dén tir 60 quac gia, vung lanh tho trén thé gidi.

1.3. Ddi ngii nguon nhan luc

VIAC c6 ddi ngii nguén nhan luc |a céc chuyén gia cé uy tin cao vé chuyén mon trong céc linh vire thuong
mai.

+ Trong tai vién: gom 134 Trong tai vién Viét Nam va 29 Trong tai vién nudc ngoai dén tir céc trudng Dai
hoc, cong ty Luat danh tiéng vv.

+ Hoa giai vién: gom 36 thanh vién.
VIAC 12 6 chirc doc lap. Vi ton chi than thién, minh bach va hiéu qua, VIAC da xay dung dugc mat quy
trinh giai quyét tranh chap ddp (ng tdi da quyén tu do thoa thuan cua cdc bén.

Phan quyét trong tai cua VIAC khong chi dugc thi hanh thuan lgi tai Viét Nam ma con dugc cong nhan va
thi hanh tai trén 150 quadc gia, vung lanh tho 1a thanh vién Cong udc New York nam 1958 vé cong nhan va
cho thi hanh phan quyét trong tai nudc ngoai.

2. Su kién va an pham noi bat

2.1 Su kién noi bat da dien ra

Ha6i thao “Quy dinh phap luat hién hanh cua Viét Nam vé hoat dong hoa giai thuong mai”: Ngay 18/1/2018,
tai Tp.HCM, Trung tdm trong tai udc té€ Viét Nam - VIAC va T chirc tai chinh Qudc té - IFC da phoi hop 1o
chirc hdi thao véi sy tham gia cua dai dién céc doanh nghiép, cac luat su ciing nhiéu don vi bao chi. Hoi
thao nham cung cap cho cac doanh nghiép nhirng quy dinh hién hanh cua Viét Nam vé co ché giai quyét
tranh chap cling nhu bai hoc kinh nghiém tir thuc tién ap dung hoa giai thuong mai trén thé gidi.

HGi thao “Cudc chién thuong mai My - Trung: Trién vong va rui ro vdi doanh nghiép xuat nhap khau Viét
Nam: Hoi thao dién ra vao ngay 24/10/2018, do Trung tam Trong tai Qudc té Viét Nam - VIAC cling véi Trung
tam Ho trg HOi nhap Qudc té TP.HCM - CIIS t6 chirc. HOi thao md ra mat dién dan thong tin chia sé, gilp
doanh nghiép chi dong hon trong viéc phong ngira rii ro va tim ra phuong thirc giai quyét tranh chap phu
hop va chat lrgng nhat.
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Hoi thao “Giao dich M&A: Nhan dién rui ro phap Ij;' phong ngira va giai quyét tranh chap”: Hoi thao dugc
to chirc vao ngay 20/12/2018 tai TP Hn Chi Minh va ngay 21/12/2018 tai Ha Noi bai Trung tam Trong tai
Quoc té Viét Nam - VIAC phai hgp vdi Uj,* ban Trong tai thucrng mai Han Quadc - KCAB. Hoi thao dua dén cho
cong dong doanh nghiép thong tin hitu ich vé mot so rui ro phap ly va cdc bai hoc kinh nghiém thurc tién vé
cdac tranh chap phat sinh tir giao dich M&A.

Thong tin tuyén dung: Trung tam Trong tai Quoc té Viét Nam - VIAC ngay cang phat trién, nhu cau vé
nguon nhan luc tang Ién, chinh vi vay VIAC da cd tin tuyén dung cho céc vi tri nhu: can bo phap li, cdn bo
xtc tién dao tao. Thong tin chi tiét duge cap nhat trén website: viac.vn

2.2 An pham néi bat
- VIAC ngoai viéc giai quyét tranh chdp ciing da phat hanh nhiéu an pham vé Luat c6 gid tri do cac Luat

sur ndi tiéng, uy tin, c6 chuyén mon gioi, 13 nguon tai liéu tham khao chat lugng, bo ich cho viéc nghién ciru
va hoc tap.
- Mot s6 an pham ndi bét:
+ “Redfern & Hunter - Trong tai quuc: té”" (dich tir nguyén ban tiéng Anh “Redfern & Hunter - International
Arbitration”, |a mot trong nhirng cudn sach tiéu biéu '[i'{}l'll_:_l linh vuc trung tai thwong mai qudc té. An pham I3

két qua cua su duc két kinh nghiém sau rdng, quy bau cua céc tac gia Alan Redfern va Martin Hunter trong
vai tro la trong tai vién cling nhu la chuyén gia trong linh vue trong tai thuong mai.

+ “Phap luat trong tai thwong mai tai Viét Nam - Ban dn va binh ludn ban an” (Tac gia PGS.TS. Do Van Dai,
Giang vién Truong Dai hoc Luat TP. Ho Chi Minh, Thanh vién hoi dong tu van an |é Toa an nhan dan tdi cao,
Trong tai vién, Phd cha tich HDKHPL Trung tdm Trong tai Quoc té Viét Nam)

+ “Binh luan b0 luat t6 tung dan su, luat trong tai thuong mai va thure tién xét xu” (Tac gia: Trong tai vién
Tuong Duy Lugng)

+ “Luan giai vé Luat Doanh nghiép nam 2014" (T4c gia Luat su Truong Thanh Dire, Trong tai vién VIAC)

+“100 cau hoi vé hgp dong van chuyén hang hda bang dudng bién” (Tac gia: Luat su Vo Nhat Thang (Cha
bién) - Trong tai vién VIAC, Luat su Ng6 Khac Lé - Trong tai vién VIAC, Luét su Tran Quang Cudng - Trong
tai vien VIAC va Luat su Tran Hiru Huynh - Chu tich VIAC)

3. Thong tin lien he

- Tru so chinh

Dia chi: Tang 7, toa nha VCCI, s0 9 Dao Duy Anh, Dong Da, Ha Ngi.
Dién thoai: (+84) 24 3574 4001, (+84) 24 3574 6916

Fax: (+84) 24 3574 3001

Email: info@viac.org.vn

- Chi nhanh tai Tp. HCM

Dia chi: Phong 505, tda nha VCCI, s6 171 V6 Thi Sau, Quan 3, Tp.HCM.
Dién thoai: (+84) 28 3932 1632, (+84) 28 3932 9555

Fax: (+84) 28 3932 0119

Nguon: viac.vn
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“BRIDGE OF SPIES” - CAU NOI GIU'A CONG LY VA LUONG TAM

Doan Thi My Tién,

Sinh vién K18502, Dai hoc Kinh té - Luat DHQG Tp.HCM

Hoa Ky dugc xem la quéc gia c6 nén dan chu tién tién trén thé gidi, vai hé thong toa an van minh va coéng bang
khi dua trén nguyén tac tam quyén phan Iap: moi co quan dam nhan mot viéc va dong thoi kiém soat lan nhau,
hoan toan déi trong vé quyén luc. DE hinh thanh nén thé ché théng nhat nhu vay, moi céng dan Hoa Ky phai ¢

cdi nhin khach quan, trung thuc va tinh than thuong tén phap luat. Lé céng bang trong Hién phap va xa héi My

da duoc thé hién phan nao trong bo phim lich st gian diép “Bridge of spies” cua dao dien Steven Spielberg - ra
mat ndm 2015 théng qua hinh tuong nhan vat James Britt Donovan. Qua do, ta ciing co thé hinh dung ré hon
vé nhifng t6 chat can co dé trg thanh mét ngudi theo dudi va bao vé cong ly thuc thu. D6 khong chi la su thong
thai vé kién thirc chuyén mén, su khéo Iéo, tinh té trong ting xtr ma con phai co ban linh, tinh quyét dodn va tam

huyét trong cong viéc.

Tén bd phim dé cap dén céy cau
Glienicke nam trén lan ranh phéan
cach giira bong Duc va Tay Duc,
noi dién ra cudc trao doi diép vién
gitta hai siéu cuong lic bay gio la
My va Lién X6. “Bridge of spies” lay
boi canh tlr cudc chién tranh lanh
gitra khoi xa hoi chu nghia va khoi
tu ban chu nghia sau Thé chién tha
hai. Cau chuyén chi thuc su bat dau
khi luat su James B. Donovan dugc
giao nhiém vu bao chira cho Rudoft
Abel, mot gidn diép cta Lién X0 dugc
diéu sang nudc doi dau lic bay gid
la My. Chinh phi My da co tinh chi
dinh mot ludt su khong cé nhiéu kinh
nghiém trong gidi quyét cac van dé
toi pham chinh tri bao chira cho mot
gidn diép, bai co quan tinh bdo Hoa
Ky (CIA) cho rang Abel nhat dinh
phai bi xur tir hodc it nhat 1a ti chung
than va viéc bao chira dé chi mang
tinh hinh thirc. Trudc tinh huong nay,
bang nhig li 1& ¢ cén ctr cua luat
su James B.Donovan, ong da thuyét
phuc duoc quan toa bao toan mang
song cho Abel, boi 6ng da tién liéu
rang, rat co thé trong tuong lai, tinh
bao clia My sé bi bat gilr bai chinh
quyén Lién Xé. Khdng nam ngoai du
doan, Francis Gary Powers — mot phi
cong trinh tham My da roi vao tay
Lién X0, va roi mot cudc trao doi tu
binh dién ra sau do.

Nhan vat James Donovan cung vdi
cach hanh xtr chuyén nghiép ctua mot
vi luat su da deé lai an tuong sédu sac,
kho phai trong long khén gia. Di da
duge canh bao rang dé la mot gidn
diép, nguoi co thé sé gay hai cho
qudc gia minh, 6ng van bao chira
cho than chu bai 6ng ton trong Hién
phap, ton trong quyén con ngudi va
lam ding véi nhiém vy, trong trach
dugc giao. Cau ndi cua ong da gui
di mot théng diép vé su binh dang
quyén co ban cta con ngudi ma ai ai
cing khao khat: “Everyone deserves
a defense. Every person matters”
(tam dich: Moi nguai déu xirng déng
dugc bao vé. Ai ciing quan trong nhur
nhau).

Médc du quyét dinh cta 6ng vap
phai nhiéu chi trich tir phia du luan
nhung 6ng ludn biét minh nén lam gi
dé bao vé than chi ma khong bi bat
ki suy nghi tieu cuc nao lam lung lay
y chi. Them vao do, vdi nhirng ly 1€ va
ngon tir sac bén, trude nhirng bang
chirng chong lai Abel, Donovan van
chirng minh dugc Abel khong dang bi
tir hinh. Tinh than thép cung su dut
khodt la yéu to tién quyét gop phan
tao nén diéu khac biét gilra ong vdi
nhirng nhan vat khac. Hon nira, cach
ma James Donovan doi mat xu ly
tirng van dé hét sirc binh tinh, tu tin
va quyét doan. Dai mat véi chanh an,

vi luat su vira cirng ran, kién dinh véi
ly I va lap trudng cta minh, vira tinh
té, mém deo trong doi thoai. Khi lam
viéc vdi than chu, 6ng biét cam théng
va rat muc an can nhu thé cach ma
nhirng ngudi tri ky doi voi nhau. Sé
khong c6 gi nghi ngd néu ndi rang
ong la mot luat su “cé tam” véai sur
ménh clia minh va “cé tam" trén
cuong vi mgt ngudi bao vé cong li.

BO phim tuy khong qua xuat sac
trén phuong dién ky thuat nhung du
dé mang dén cho khan gia nhirng
suy ngam dang quy vé giai doan
lich str cua thé ky, dudi goc nhin
cua nhirng ngudi bao vé cong ly va
hoa binh. Bén canh dg, phim cho ta
thay nhitng t6 chat can cé cua mot
ngudi hoc luat: su khén ngoan, khéo
léo, linh hoat trong cdc mdi quan hé
va ban linh, quyét doan, sdng suét
trong phat ngon ciing nhu cach dua
ra quyét dinh cla minh. Hinh anh
ngai Donovan véi dang vé ung dung
tu tai, khong chit may may lo lang
di vé noi “dat khach qué nguai” cé 1é
sé song mai trong long khan gia. Co
thé mugn cau noi cua nha than hoc
Martin Luther dé giai thich vé quyét
dinh trao doi tu binh cta Donovan:
“Hoa binh quan trong hon cong ly; va
hoa binh khong phai dugc tao ra tir
cong ly ma chinh la céng ly dugc tao
ra vi hoa binh.”
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Hieu luat khong kho

_VAN DE XAC NHAN GOP VON
CUA THANH VIEN TRONG CONG TY

Nguyén Duy Ha,

Sinh vién K17502, Pai hoc Kinh té - Luat, DHQG Tp.HCM

Ban an so6 30/2017/KDTM-PT, ngay 20-9-2017 vé tranh chap giira thanh vién cong ty véi cong ty

NOI DUNG BAN AN

1. Nguyén don: Ong Duong
VanH

2. Bi don: Cong ty Co phan cao
su TNT (goi tat Ia “Cong ty TNT"),
dai dién theo phap luat cua cong
ty: Ong Nguyén Su T

Ngudi bao vé quyén va lgi ich
hop phap cho bi don: Ong BUi
Quang S

3. Ngudi coé quyén lgi, nghia
vu lién quan: Ong Nquyén Su' T

4. Van deé phap ly: Ong Duong
Van H cé dugc xac nhan von gép
cua minh tai cong ty TNT hay
khong?

5. Dir kién xung quanh van dé
phap ly:

Cong ty TNT thanh [ap ngay
18/4/2012, gom cac cd dong
sang lap: ong Nguyén Su T chiém
ti 1& 30%; ong Trinh Xuan Y chiém
22%; ba Bui Thi K chiém 22%; ong
Duong Van H chiém 26%.

Pau 2015, ong H thay cong
ty ¢6 dau hiéu ngirng hoat dong
nhung Tong giam doc (TGD) cong
ty khong thong bao tinh hinh san
xuat kinh doanh cho céc co dong
biét. Do d6, ong H yéu cau cong ty
trude khi giai thé phai lam thu tuc
cap gidy chirng nhan gép von cho
cic co dong dé dam bao quyén
lgi cho ho.

Ngay 24/10/2015, cong ty da
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tién hanh hop Dai hoi dong co
dong (DHDCD) va thong béo dng
H chua phai la co dong cla cong
ty vi khong xac dinh dugc von gép
cta ong H.

Theo Bién ban hop ngay
03/05/2012,0ng Hva ong T thong
nhat dua vuon vom HO T cua 6ng
H c6 dia chi tai xa Q, huyén G,
tinh Quéng Tri tri gia 826.000.000
dong lam von gép vao cong ty va
hién nay vuon vom da la tai san
cua cong ty. Bién ban hop Hoi
dong quan tri ngay 02/11/2013,
thé hién gia tri gop von hién co tai
cong ty cua 6ng H 1a 430.000.000
dong, vuoin wrom cua 6ng H co gia
tri 826.000.000 dong [am von gop
vao cong ty. Tuy nhién, sd von gép
cta 6ng H chi thé hién dudi dang
tai san theo ban ké dang ky von
gop, con thuc té ong H chua thuc
hién ban giao tai san nhu da cam
két.

Ngay 30/9/2015, Nghi quyét
PHDCD xac dinh do ong H chua
ban giao tai san nén so von gop
chua dugc thdm dinh, cong ty
yéu cau 6ng H cham nhat ngay
06/10/2015 phai ban giao tai san
theo Bang ké du todn vuon vom
HG T. Ngay 06/10/2015, ong H da
thira nhan chua ban giao tai san
cho cdng ty. Vi vay, von gop cua
ong H tai cong ty la 430.000.000
dong chi thé hién danh nghia trén
gidy t0, chua xac dinh dugc do
chua co tai san dé dinh gid nén sé

khong con 1a ¢6 dong clia cong ty.

CO SO PHAP LY

Piéu 36, Diéu 37, Khoan 1 va
diém a Khoan 3 Diéu 112, Diéu
147 cua Luat Doanh nghiép 2014.

QUYET DINH CUA TOA AN

Chap nhan yéu cau khai kién
cua nguyén don doi vdi bi don
vé viéc yéu cdu xac nhan von
gop vdi khoan tién 430.000.000
dong tai Cong ty TNT. Bugc Cong
ty TNT phai cé trach nhiém xac
nhan von gop doi vai khoan tién
430.000.000 dong cho ong H tai
Cong ty TNT.

NHAN DINH CUA TOA AN

Hoi dong xét xur xét thay, theo
Bién ban ngay 03/05/2012 dugc
xac lap gilra ong H va ong T da
thong nhat dua vuon uvom Ho T
lam tai san vén gop vao cong ty
co gia tri 13 826.000.000 donag.
Kéem theo co6 Bang ké du todn
vuon uom giéng cao su H6 T
2011-2012. Trén co s@ do, Cong
ty da dua vuon vom Ho T vao sur
dung chung cho cong ty va dugc
ghi nhan tai Bang quyét toan tai
chinh ndm 2012. Cu thé, tai trang
“Chitng tir ghi s6 s6 02 da xac
dinh ong H gdp von tong cong
801.930.000 dong, bao gom: (i)
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87.119.000 dong la gép von bang tai san va (ii)
714.811.000 dong la chi phi cac khoan o vuon vom.

Ngoai ra, cong ty da lap To kiém ké tai san va
co Bao cdo trang thiét bi thi cac loai tai san dugc
kiém ké phu hop vai Bang ké du toan. Tai Bién ban
hop HDQT ngay 02/11/2013 ciing xac dinh 6ng H da
gop von bang tién thuc cd tai cong ty 12 430.000.000
dong. Hon nira, tai phién Toa so tham va phac tham,
dai dién cong ty cling xac dinh cong ty chi cé mot
vuron wom duy nhat 13 vuon wom Ho T.

Tur nhirng phan tich trén, c6 du co sa dé xac dinh
cong ty TNT da dua vuon wom Ho T cua ong H vao
str dung cho cong ty va dugc hach toén |a von gop
vao cong ty. Tuy nhién, Toa an so thdm da cho rang
vi ong H chua ban giao vuon wvom H6 T nén cong
ty ra Nghi quyét DPHDCD khdng cong nhan 6ng H la
cd dong cua cong ty la cd cén cir, ding phép luat.
Theo d6, Toa an so tham da khong chap nhan yéu
cau khai kién cua 6ng H. Toa an phiac tham cho rang
quyét dinh cta Toa an so tham 13 khong ding thuc
té khach quan cta vu an, lam anh huong dén quyén
va lgi ich hop phép cua ong H.

BINH LUAN

Khédc v6i Cong ty trach nhiém hiru han (TNHH),
Luat Doanh nghiép 2014 khong yéu ciu tén cua cd
dong dugc ghi nhan trong gidy chirng nhan dang ky
doanh nghiép ctia Cong ty co phan (CTCP). Mot cé
nhan hodc to chirc, vé co ban, dé trg thanh c6 dong
trong CTCP thi phai dap (ng hai diéu kién: (i) co
dong da thanh todn day dd tién mua co phan (bao
gom ca cd phan mdi do cong ty phat hanh hoic co
phan hién tai nhdn chuyén nhugng tir mot co6 dong
khac); (i) thong tin vé cd dong da dugc ghi nhan vao
s6 dang ky co dong." Luat Doanh nghiép 2014 khong
¢ quy dinh vé viéc ghi nhan tén co dong trong giay
chirng nhan dang ky doanh nghiép. Do vay, s6 ddng
ky co dong la bang chirng cudi cling va rd rang thé
hién quyén so hitu trong CTCP.

Viéc phan von gop khong phai la tién da dat ra
nhiéu van dé phép ly, Luat Doanh nghiép 2014 ciing
quy dinh mot sd nguyén tac chung dp dung doi véi
viéc chuyén nhuong tai san khong phai la tién tir ¢o
dong sang CTCP. Doi vai tai san co dang ky quyén

' Luat Doanh nghiép 2014, Diéu 124.4, Diéu 124.5 va Diéu 126.7
? Luat Doanh nghiép 2014, Diéu 36.1

* Luat Doanh nghiép 2014, Digu 37.3

* Luat Doanh nghiép, Diéu 48.2 va Diéu 112.1

s0 hiru hodc gia tri quyén st dung dat thi ngudi gop
vdn c¢6 nghia vu phai lam tha tuc chuyén quyén sd
hiru tai san hodc quyén st dung dat cho cong ty tai
co quan nha nudc c6 tham quyén; viéc chuyén quyén
so hiru doi vai tai san khong phai chiu Ié phi trudc
ba 2. O day, xét thay giita ong T va 6ng H vao ngay
03/5/2012 co6 lap Bién ban xac nhan thong nhat ban
giao vuon wrom HO T cua ong H |am tai san von gop
vao cong ty co gia tri 1a 826.000.000 dong, dong
nghia véi viéc ong H da hoan tat thl tuc chuyén
quyén sur dung dat cho cong ty trude khi ban giao.

Bén canhdd, theo quy dinh cua Luat Doanh nghiép
2014, viéc dinh gié co thé do cac thanh vién hodc co
dong tu thoa thuan, thanh vién hodc co dong thoa
thuan véi cong ty hodc do to chirc dinh gia chuyén
nghiép thuc hién®. Theo nhu quy dinh trén thi tai san
cua 6ng H la vuon vom Ho T da duoc to chirc tham
dinh chuyén nghiép (cong ty thanh lap T6 kiém ké
tai san) dinh gia la 826.000.000 dong. Tai thoi diém
thanh lap, t0 chirc hodc ca nhan co thé chua gop
du so von hodc chua thanh toan du so tién mua co
phan cam két nhung van cé tu cach thanh vién hoéc
c6 dong. Luat Doanh nghiép 2014 cho phép co dong
gop du von theo thai han cam két véi céac cod dong
khac nhung trong moi trrong hgp khong vuot qua
90 ngay ké tir ngay cap gidy chirng nhan dang ky
doanh nghiép*. Noi cach khac, trong giai doan toi da
90 ngay (hodc giai doan ngan hon theo thoa thuan
gilra cac co dong) ké tir ngay cap gidy chirng nhan
dang ky doanh nghiép, t0 chirc hodc cd nhéan chua
gop du so von van co tu cach co dong giong nhu céc
co dong da gop von day du.

Theo nhu dir kién cho thay, cong ty dugc thanh
lap ngay 18/04/2012 va dén ngay 3/5/2012 (van con
thai han thanh toan), ong H da thong nhat dua tai
san la vuon wom Ho T tri gia 826.000.000 dong cho
cong ty TNT, viéc nay dong nghia véi ong H da gop
du von vao cong ty nhu ong da cam két trudce do |a
800.000.000 dong. Ngoai ra, tac gia nhan thay rang,
ong H chi yéu cau xac nhan von gép 430.000.000
dong tai cong ty la chua thoa déang, 6ng H nén yéu
cdu cong ty hoan tra lai tai san hodc xac nhan goép
thém von |1a vuon vom H6 T ma ong da ban giao.
Vi (i) néu nhu éng H khéng dugc xac nhan von gop
tai cong ty thi 6ng hoan toan cd thé yéu cau cong ty
hoan tra lai tai san da gop von (ii) néu nhu 6ng dugc
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xac nhan von goép thi cong ty cé trach nhiém xac
nhan vuon uvom tri gid 826.000.000 dong la tai san
g6p thém von cta ong H cho cong ty va chuyén doi
thanh cd phan cla cong ty.

Viéc Toa an phuc tham ap dung diém a, khoan 3,
Piéu 112 Luat Doanh nghiép vé thanh todn co phan
da dang ky mua khi dang ky doanh nghiép la co so
phép Iy dé giai quyét vu an la chua hogp ly. Xét trén
khia canh thanh toan so cd phan da cam két mua,
ong H da thanh toan 430.000.000 dong, ttrc la 6ng H
da thanh toan mot phan sd co phan da dang ki mua.
Vi vay, tac gia cho rang Toa dn nén dp dung diém b,
Khoan 3, Diéu 112, Luat Doanh nghiép 2014 thay vi
la diém a, Khoan 3, Diéu 112 cla Luat nay.

Vay mot cd nhan hodc t0 chirc sé tr¢ thanh co
dong khi nao? Mot to chirc hodc ca nhan trg thanh
co dong CTCP khi t0 chirc hodc ca nhan do thuc
hién viéc gop von hodc thanh toén tién mua co phan.
Mot t6 chirc hodc cé nhan co thé trd thanh co dong
CTCP (i) tai thoi diém thanh lap cong ty va (ii) sau
thoi diém thanh Iap cong ty.

(i) Tai thai diém thanh Iap, 3 chirc hoiic ¢4 nhan
c6 thé chura gop du so von hodc chua thanh toan du
s tien mua co phan cam két nhung van cd tu cach
co dong. Luat Doanh nghiép 2014 cho phép co dong
gop du von theo thai han cam két nhung trong moi
trrdng hop khong vurgt qua 90 ngay ke tir ngay cap
giday chirng nhan dang ky doanh nghiép .

(if) CTCP c6 thé tiép nhan céc c¢6 dong mdi sau
thoi diém két thuc giai doan 90 ngay (hodc ngan hon
theo thoa thuan) ké tir ngay cép gidy chirng nhan
dang ky doanh nghiép. Sau giai doan nay két thic,
mot to chirc hodc cd nhan chi tra thanh co dong khi
da gop von hoac thanh toan tién mua co phan va
dugc ghi nhan trong so déng ky co dong °.

® Luat Doanh nghiép 2014, Diéu 48.2 va Diéu 112.1
® Luat Doanh nghiép 2014, Diéu 53.2, Diéu 124.4 va Diéu 124.5
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Trude khi tién hanh gép von vao mot cong ty,
chlng ta nén tim hiéu k§ nhirng quy dinh vé viéc gop
von, von diéu |é cong ty, tai san gép von, thai han
gop von, von tdi thiéu dé thanh lap doanh nghiép...
Viéc xac nhan von gop cua minh trong cong ty la mot
van dé quan trong, boi chi khi dugc cong nhan von
gop tai cong ty thi ngudi goép von mdi cé tu cach tra
thanh thanh vién cong ty TNHH hodc cd dong CTCP,
Mot khi phét sinh tranh chap thi van dé nay ludn tan
nhiéu thai gian, tién bac, cong sirc cua cac bén tham
gia tranh chap. Vi vay, qua ban an nay, mot bai hoc
can dugc luu tdm do 1a khi da gop von vao mot loai
hinh cdng ty nao do, dé tranh nhirng rdi ro phép Iy,
ca nhan hodc td chirc gop von phai nhan dugce su
xdc nhan von gép cta minh trong cong ty dudi hinh
thirc bién ban hop hay dugc ghi nhan trong s dang
ky thanh vién hay s6 dédng ky co dong.
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QUY CHUAN
BAI VIET CHUYEN SAN

1. Noi dung

- Bai viét phai c6 noi dung phap ly, ndi dung chuyén mon phai chinh
xac, cac kién nghi co co sa khoa hoc va 1ap luan virng chac, thé hién
ro quan diém cua ngudi viét.

- Bai viét nén c6 tinh mdi, phat hién va giai quyét cac van de ly luan,
thuc tién phap ly cu thé.

- Bai viét co thé dugc viét bang tiéng Viét hoac tiéng Anh, kém theo
tom tat song ngdr.

- Luu y: Nguon tai liéu phai la sach, béo, tap chi chuyén nganh c6 so sd
khoa hoc va dugc viét bai nhirng tac gia uy tin. Khong str dung nguon
Internet, dac biét Ia Wikipedia.

2. Hinh thic

- Bai viét phai c6 bo cuc rd rang, logic va chat ché.

Khi guri bai viét, gui file word, dat tén file theo bo cuc Tén ngui viét_
Tén bai. Do dai bai viét toi thieu 3 trang, t6i da 7 trang (khoang 750
dén 1750 tir/bai).

- Trong bai viét, tua dé in hoa & trén clng, ¢ dudi la tén tac gia in ng-
hiéng canh |é phai.

- C6 céc phan Tém tét, Tir khéa va Nai dung bai viét.

- Font chir Times New Roman, ¢ chir 13, cach dong don (single);
cach doan 6 pt; kho gidy A4, top: 1.5; bottom: 1.5; left: 1.7; right: 1.5
(Pon vi: cm).

- Tuan thu quy céch trinh bay va cach cha thich nguon tai liéu tai:
http://bit.ly/CS_QuyCach

Gui bai vé bat cit lic nao cho LRAC theo dia chi: Iracuel@gmail.com



RAC

LEGAL RESEARCH & ADVISORY CLUB

Cau lac bo Nghien ctru & Tu van Phap luat (LRAC) la cau lac
bo hoc thuat truc thuoc Poan TNCS Ho Chi Minh khoa Luat Kinh
té, truong Pai hoc Kinh té - Luat, Dai hoc Quoc gia Thanh pho
Ho Chi Minh.

Muc tieu:

LRAC no luc xay dung mot mai truong hoat dong vai ba khong
gian nén tang: Nghién ctru - Thuc hanh - Phan bién thong qua cac
hoat dong chu dao phu hop véi nang luc sinh vién.

St menh:

Tao dong luc thic day sinh vién phat trien cac ki nang can
thiét cho viéec nghién ciru va tu van phap luat thong qua viéc kién tao
mot moi truong thuc hanh hiéu qua va chuyén nghiép, ma ¢ do sinh
vién khong chi la doi twong thu huong ma con la chu thé duy tri va
phat trién nhirng dong luc manh mé do.

Lien he:
Website: http:/www.lracuel.org/
Fanpage: http:/www.facebook.com/fpiracuel
Email: Iracuel@gmail.com
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