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LO1 NOI PAU

Céu lac bo Nghién ctru va Tu van phap luat (LRAC) luén nd luc khéng
nglrng trong viéc xdy dung moét moi truong hoat déng vai ba khong gian nén
tang: Nghién ctru = Thuc hanh - Phan bién thong qua cac hoat dong chu dao
phu hop vai nang luc cua sinh vién. DE thuc hién nhitng muc tiéu nay, LRAC
da va dang ap u nhirng du an day tham vong danh cho tat ca cdc ban sinh vién
dam mé vai nganh luat - nhitng ban tré lu6n hét minh vi su nghiép hoc tap va
sang tao. La nhirng nguoi cling dang ngoi trén ghé nha truong, ching téi phan
nao hiéu duoc rang: Sinh vién, ddc biét 1a sinh vién luat, muén gi va can gi.
Sinh vién luat phai duoc rén luyén ki nang viét, rong hon la kha ndng nghién
ciru. Vi lé nay, chuyén san Sinh vién & Phap luat da ra doi.

Day la noi sinh vién co co hdi van dung nhifng kién thirc da duoc hoc
va tiép tuc phat trién cac ki nang can thiét thong qua viéc nghién ctru va thuc
hanh viét cdc bai luan, cdc bai nghién ctru khoa hoc ngan vé cac van dé lién
quan dén luat phap dang dién ra ngoai xa hoi. Viéc duoc cdc thay cé nhan xét
vé kha nang viét cua cd nhan o ngoai khudn khd Idp hoc 1a mét co hdi hiém co;
Khong chi vay, nhitng gop y, phan bién bai viét tir cac anh chi khéa trén ciing
tao ra nhirng goc nhin da chiéu va gan gii. LRAC luén muén tao diéu kién cho
sinh vién dugc thu sire vai nghién ciu phap luat thong qua qua trinh nghién
clru - viét - phan bién nham tao tién dé cho viéc thuc hién mét cong trinh ng-
hién ctru khoa hoc hoan chinh veé sau.

Bang nhitng ¢c6 gang, ching t6i lubn mong muén dong gop cong strc
cua minh vao cong cudc tao dong luc thic day sinh vién phat trién cac ki nang
can thiét cho viéc nghién ctru va tu van phap luat. Song, kién thire la vo tan va
hiéu biét cua chung t6i con han ché nén nhirng khiém khuyét ciing nhu thiéu
sGt trong cdc bai viét cua chuyén san la khong thé tranh khoi. Ching téi luén
san long don nhan nhiing y kién phé binh tir cac ban ddc gia dé nhitng s phat
hanh sau duoc tot hon.

Cam on cdc thdy c6 khoa Ludt Kinh té da theo doi va giup ddé ching em
trong qua trinh thuc hién chuyén san, cam on cac anh chi K12, K13 da giup
ching em duyét bai, stra bai va cam on tat ca cdc ban sinh vién dang déi theo
va ung ho chuyén san ciing nhu LRAC.

Cau lac bo Nghién ctru & Tu van Phap luat
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Kinh da trong

TRACH NHIEM TRUNG THUC, THIEN CHI TRONG
GIAI POAN TIEN HOP PONG DU'G1 6OC PO
LUAT HOC SO SANH BLDS 2015 VA CISG

Vi Thi Ngoc Huyén (K14502C) & Tran Ngoc Phuong Minh (K15502)
DH Kinh té - Luat, DHQG Tp.HCM.

Trong moi giao dich dan su, trung thuc thién chi luén la nguyén tac nén tang va duoc quan tam hang
dau. Khi cac giao dich ngay cang tra nén phurc tap va ly thuyét dé nghi - chdp nhan dé nghi khong con phd hop
nira, ly thuyét vé trach nhiém tién hop dong vdi nén tang Ia nguyén tac trung thuc, thién chi xuat hién nhu mét
giai phap kip thoi. Bai viét nham muc dich phan tich va so sanh trach nhiém nay trong B6 luat Dan su 2015(BLDS

2015) va Céng udc Lién Hop Quéc vé Hop déng mua ban hang héa quéc té (CISG).

Tir khoa: Trach nhiém tién hop dong, trung thuc, thién chi, BLDS 2015, CISG.

1. Giai doan tién hop dong

1.1. Khai niem

Nam 1861, luat su ngudi Duc
Rudolph von Jhering da dua ra
khdi niém vé nghia vu trong giai
doan dam phan hgp dong, hay hoc
thuyét “culpa in contrahendo™.
Theo do, mdt bén phai chiu trach
nhiém doi véi vi pham cta minh
trong giai doan dam phan hop
dong. Day c6 thé xem la mét trong
nhitng nguoi dau tién dua ra khai
niém vé giai doan tién hgp donag.
Thuc t&, tranh chap co thé xay ra
tlr khi cédc bén chua ky két hop
dong ma ho van dang trong giai
doan thuong thao. Chinh vi su phi
hop véi thuc tien nén hoc thuyét
nay ngay cang dugc cong nhan
rong rai trong nén khoa hoc phap
ly. C6 thé hiéu, giai doan dam phan
hop dong hay giai doan tién hop
déng bat dau khi mot bén thé hién
y dinh muon xac lap mot hgp dong
dén khi hgp dong dugc giao két.

Giai doan nay dai hay ngan con
phu thudc vao tirng hoan canh, phu
thudc vao viéc cac bén co danh
nhiéu thoi gian vao viéc thuong
lugng hay khong®. Nghia vu tién
hop dong la cac xtr sy ma phap
luat budc cac bén chu thé trudc khi
tham gia ky két hgp dong phai thuc
hién va trong truong hop cac bén
co hanh vi vi pham nghia vu phai
ganh chiu cac hau qua phap ly bat
loi cho minh.

1.2. Dic diém

Thtr nhat, o giai doan tién hop
dong, cac quy dinh vé quyén, ng-
hia vu cua céac bén trong hgp dong
chua duoc ap dung®. Trong giai
doan nay, nghia vu phat sinh la ng-
hia vu tién hop dong.

Thir hai, trong giai doan nay cdc
bén dugc quyén lya chon co ky két
hgp dong hay khong va ky két hgp
dong nao. Day la su thé hién cla
nguyén tac tu do hgp dong. Tuy

nhién, diéu nay khong co6 nghia |a
cac bén duge hoan toan tu do va
tuy tién trong hanh vi cia minh.

Thi ba, su doc lap gitra giai
doan tién hgp dong va cac giai
doan khac la tuvong doi. Mot sé
hanh vi trong giai doan dam phan
hop déng co thé dan dén hau qua
trong cac giai doan tiép theo cua
hop dong.

1.3. Yéu cau phap ly doi voi giai
doan tién hop dong

Trong giai doan tién hgp dong,
cac bén khong duoc diéu chinh
boi quy dinh vé quyén va nghia vy
trong hgp dong. Tuy nhién, gilra
cac bén khi do da co su tac dong
qua lai lan nhau. Méat khac, trén
thuc té, trong giai doan nay da cé
thé phat sinh vi pham va hau qua
la thiet hai ma bén tham gia dam
phan hgp dong phai ganh chiu.

Lién quan dén mai quan hé phap
ly giira cac bén trong giai doan nay,

TKieran Anderson, 'Pre-contractual Negotiations: A Good, Clean Fight or No-Holds-Barred? A Comparison of English, French and German Law”, The
Student Journal of Law, hitps://sites.google.com/site/349924e64e68f035/issue-4/pre-contractual-negotiations-a-good-clean-fight-or-no-holds-

barred-a-comparison-of-english-french-and-german-law, [Ngay truy cap: 30/4/2017].
2 Lé Trrdng Son (2015), "Giai doan tién hop dong trong phap luat Viét Nam”, Luan an Tién si (62.38.01.07), Truong Dai hoc Luat thanh phd Ho Chi

Minh.

? Bertrand De Coninck (2002), Le droit commun de la rupture des négociations précontractuelles, in Le processus de formation du contrat, Nxb.

Bruylant va LGDJ, tr.17.

* John Cartwright & Martijin Hesselink (2011), Precontractual liability in private European private law, Cambridge, tr.60-63.
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c6 hai luong quan diém nhu sau*:

Theo quan diém thir nhat, mai quan hé phap Iy chi
phat sinh khi hgp dong da dugc giao két. Giai doan
trurde khi hop dong dugc xac 1ap chi duge coi la giai
doan chudn bi, cdc bén phai chiu moi rii ro c6 thé xay
ra va mai quan hé phap ly cling chua phat sinh.

Theo quan diém thir hai, trong giai doan thuong
thao hop dong, gitra cdc bén da hinh thanh mot moi
quan he phap ly dac biét dugc phap luat thira nhan va
bao vé, vi “giai doan tién hgp déng la mot giai doan rat
dé co su gian lan va lam dung ¢ moi goc dg™. Nhom
tac gia dong quan diém rang can co quy dinh diéu
chinh maéi quan hé cla céc bén trong giai doan tién
hop déng dé can bang va bao vé lgi ich hop phép cho
cac bén mot céch hiéu qua.

2. Nguyén tac trung thuc, thién chi trong giai doan
tien hop dong

Nguyén tac trung thure, thién chi la nguyén tac nén
tang, chi phoi nghia vu tién hop dong. Viéc ghi nhan
nguyén tac nay chua cé sy thong nhat trong cac hé
thong phap luat khac nhau.

Theo hé thong Common Law, cac bén trong giai
doan dam phan hgp dong khong cé nghia vu tuan
theo nguyén tac thién chi doi véi bén con lai®. Do do,
ho dugce huong quyén tu do hoan toan trong viéc rit
khoi thuong lugng ma khong phai chiu trach nhiém
doi vai chi phi cia bén kia. Mot ngoai lé cua su tu
do dam phan nay la thuyét promissory estoppel. Ly
thuyét nay bao vé bén dam phan c6 niém tin hgp Iy vé
viéc cac bén sé dat dén thoa thuan cudi clng’.

Tréi vdi hé thong Common Law, khai niém trach
nhiém tién hop dong duoc ap dung tai nhiéu hé thong
phap luat trén thé gidi, dac biét |a cac nudc theo hé
thong Chau Au luc dia. Theo hé théng Civil Law, culpa
in contrahendo - mot hinh thirc cta trach nhiém tién
hop dong - la mot phan quan trong trong luat hop
dong va nghia vu ngoai hgp dong. Trach nhiém tién
hgp dong yéu cau cdc bén hanh xur trén co s nguyén
tac thien chi trong qua trinh dam phan hgp dong®. Nhu
vay, nguyén tac trung thuc, thién chi khong chi dat ra
trong giai doan thuc hién hgp dong ma con trong ca
giai doan dam phan hop dong.

2.1. Theo quy dinh cua phap luat Viét Nam
La mot trong cac nudc thudc hé thong Civil Law,

cac nha lap phap cua Viét Nam da luon coi trong
nguyén tac trung thue, thién chi trong viéc diéu chinh
cac mai quan hé dan su. Quy dinh vé trung thuc, thién
chi trong phap luat Viét Nam nam trong Diéu 3 cua
BLDS 2015 quy dinh vé cac nguyén tac co ban: “Ca
nhan, phap nhan phai xac lap, thuc hién, cham dut
quyén, nghia vu dan sur cia minh mot cach thién chi,
trung thuc”. Ngoai quy dinh trong phan nguyén tac
chung, BLDS 2015 cling nhan manh nguyén tac trung
thuc, thién chi thong qua quy dinh di véi nghia vu
thong tin trong viéc giao két hgp dong. Nguyén tac
trung thuc, thién chi diéu chinh giai doan “xac lap”
quyén, nghia vu dan su nén nguyén tac nay ciing diéu
chinh bao triim |én giai doan tién hgp déng.

2.2. Theo quy dinh cua Cong wdc Lién Hop Quoc vé
Hop dong mua ban hang héa quéc té (CISG)

Cong udc Lién Hop Qudc vé Hogp dong mua ban
hang héa quac té (CISG) la no luc thanh cong nhat
cua cong dong quoc té trong viéc thiét lap mot co ché
diéu chinh mai quan hé mua ban hang héa quac té.
Viéc quy dinh nghia vu trung thyc, thién chi trong cac
diéu khoan cua CISG da gap rat nhiéu kho khan bai su
khac biét trong quan diém cua hai hé thong luat®. Sau
ba vong dam phan, quy dinh vé trung thuc, thién chi
c6 pham vi bo hep trong viéc giai thich cac diéu luat
cua CISG dugc quy dinh tai Diéu 7 nhu sau:

“1. Trong viéc giai thich Céng udc nay, can xem xét
dén tinh chat qudc té cua né clng nhu su can thiét
phai thdc day viéc dap dung Cong udc nay mét cach
théng nhat va bao dam nguyén tac thién chi trong
thuong mai quéc té.

2. Cdc van dé phap ly lién quan dén déi tuong diéu
chinh cua Céng udc nay ma khéng cé cdc quy dinh r6
rang trong Cong udc nay thi sé dugc giai quyét theo
cac nguyén tac chung lam nén tang cua Cong udc,
hodc néu khéng cd cdc nguyén tac chung do thi giai
quyét theo luat ap dung duoc xdc dinh dua trén cdc
quy tac cua tu phap quéc té.”

Diéu 7 |a su thoa hiép giira cac hé thong luat, vai
cach st dung tir nglr mo h6 co thé dugce hiéu theo
nhiéu céch khac nhau™. Nhiéu hoc gia hién nay (ng
ho viéec mo rong pham vi diéu chinh cua Diéu 7" diéu
chinh quan hé gitra hai bén trong viéc giao két va thuc
hién hgp dong, ma cu thé hon ¢ day la giai doan tién
hop déng. Nhom tac gia cling dong tinh vai quan diém

* Spéner Yawaga (1997), Les obligations précontractuelles de I'assureur, Revue générale du droit des assurances, (n® 1/1997).

® International Sales Law — A Critical Analysis of CISG Jurisprudence (2005), Cambridge University Press, New York, The USA, tr. 32.

7 American Law Institute, Restatement (Contracts) of Contracts § 90 (1981) ("promise reasonably inducing action or forbearance”).

® International Sales Law - A Critical Analysis of CISG Jurisprudence (2005), Cambridge University Press, New York, The USA, tr. 33.

? Lisa Spagnolo, "Opening Pandora's Box: Good Faith and Precontractual Liability in the CISG”, International and Comparative Law Journal, (2008), tr.
268. Xem thém tai: <http:/fiicl.law.pace.edu/cisq/scholarly-writings/opening-pandoras-box-good-faith-and-precontractual-liability-cisqg#*=>, [Ngay truy

cap 14/04/2017].

¢ Arthur Rosett, Critical Reflections on the United Nations Convention for the International Sale of Goods, 45 OHIO ST. L.J. 265, 290 (1984).
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nay.

3. Trach nhiem trung thurc,
thién chi trong giai doan tién hop
dong theo BLDS 2015

Trong cac phién ban luat dan
sy Viét Nam, nguyén tac trung
thuc, thién chi luén la mot trong
nhirng co so dé diéu chinh hanh
vi clia cac bén tham gia hop dong
dan su. Theo BLDS 2015, nguyén
tac trung thuc thién chi dugce quy
dinh tai Khoan 3 Diéu 3: “C4 nhan,
phdp nhan phai xac lap, thuc hién,
cham dirt quyén, nghia vu dan su
cua minh mét cach thién chi, trung
thuc”. Khac véi BLDS 2005, nguyén
tac thién chi, trung thuc trong Bo
luat hién hanh khong con dugc
quy dinh riéng tai mot diéu luat.
Ngoai ra, BLDS 2015 ciing da loai
bo quy dinh vé cac nguyén tac giao
két hop dong dan su, trong do co
nguyén tac thién chi, trung thuec.
Tuy nhién, viéc nay khong thuc su
anh huong t6i vai tro ctia nguyén
tac trung thuc, thién chi nhu mot
nguyén tac co ban. BLDS 2015 quy
dinh trach nhiém trung thuc, thién
chi trong giai doan xac lap quyeén,
nghia vu dan su, thé hién ro rang
yéu cdu trach nhiém trung thuc,
thién chi doi vdi cac bén trong giai
doan tién hgp dong.

Su quan trong cua trach nhiém
trung thuc, thién chi trong giai
doan tién hgp dong dugc thé hién
truc tiép qua quy dinh tai Diéu
387 vé nghia vu thong tin trong
giao két. Nghia vu cung cap thong
tin “anh huong dén viéc giao két”
chinh la biéu hién cua trung thuc;
nghia vu bao méat thong tin, “khong
su dung thong tin bi mat cho muc
dich rieng hodc muc dich trdi phap

luat” cling chinh |a biéu hién cua
thién chi. Viéc quy dinh vé nghia
vu boi thuong cta bén vi pham tai
khoan 3 la mot quy dinh thoa dang,
quy dinh nay sé dam bao quyén va
lgi ich hop phap cta cac bén trong
giai doan tién hgp dong.

“Tinh than" cua nguyén tac
trung thuc, thién chi trong giai
doan tién hgp dong con duogc thé
hién gian tiép trong mot so diéu
luat. Chang han, Bo luat cho phép
mot bén tham gia giao dich dan su
do bi lira doi, de doa hodc cudng
ép co quyén yéu cau Toa an tuyén
bo giao dich doé vo hiéu'?, bai lé
khi mot bén cé hanh vi lira doi,
de doa, cudng ép thi bén do da vi
pham nguyén tac trung thuc, thién
chi. Hodc, BLDS 2015 c6 quy dinh,
“Truong hop dé nghi giao két hop
dong co néu ro thoi han tra loi, néu
bén dé nghi lai giao két hap dong
vai nguai thur ba trong thoi han cho
bén duoc dé nghi tra loi thi phai boi
thuong thiét hai cho bén duoc dé
nghi ma khéng duoc giao két hop
déng néu co thiét hai phat sinh™.
Day ciing la biéu hién cua nguyén
tac trung thuc, thién chi trong giai
doan tién hgp dong. Quy dinh nay
ciing dugc tim thay trong phap luat
cua nhiéu nude khac nhau thudc
hé thong phap luat chau Au luc
dia™.

Mdc du c6 quy dinh vé nguyén
tac trung thuc, thién chi trong
giao két hop dong, BLDS 2015 van
chua ban hanh cac ché tai cu thé
dai v6i hanh vi vi pham nguyén tac
co ban nay. Nhu vay, co thé thay,
BLDS 2015 tuy c6 thé hién nguyén
tac trung thuc, thién chi trong giai
doan tién hgp dong nhung cach
quy dinh van chua that su ro rang

" Michael P. Van Alstine, Dynamic Treaty Interpretation, 146 U. PA. L. REV. 687, 780 (1998).

2 Xem Diéu 127 B0 luat Dan sy 2015.
'3 Xem Khoan 2 Diéu 386 Bo luat Dan sy 2015.

va day du.

4. Trach nhiem trung thurc,
thien chi trong giai doan tién hop
dong theo CISG

4.1. Tinh chat cua trung thurc,
thieén chi trong CISG

CISG dat ra mot nghia vu giai
thich trung thurc, thién chi cac quy
dinh cta CISG nhung lai khong dua
ra bat ctr dinh nghia trung thuec,
thién chi nao. Tuy nhién cén khang
dinh rang trung thuc, thién chi phai
dugc phan tich theo tinh quoc té
cua CISG va theo su dp dung thong
nhat quy dinh tai khoan 1 Diéu 7.
Céc toa an ciling dong y vdi nhan
dinh trén, cu thé trong vu viéc Dul-
ces Luisi, S.A de C.V v. Seoul Inter-
national Co.Ltd y Seolia Confec-
tionery Co. (Dulces Luisi)™ khi ma
toa an nhan dinh rang trung thuc
thién chi phai dugc dien giai theo
thong 1é qudc té ma khong “giai
nghia [quy tac trung thuc, thién
chi] bang luat cua Mexico™®.

VGi vai tro 1a mot nguyén tac
chung, trung thuc, thién chi khong
chi anh huong t6i cach dién giai
CISG ma con gian tiép diéu chinh
hanh vi cla cac bén'. Tuy nhién,
khong c6 ché tai nao dugc quy
dinh khi cac bén vi pham quy tac
nay. Trong vu viéc SARL Bri Pro-
duction "Bonaventure" v. Societe
Pan African Export™ thi toa an da
nhan dinh bén mua khong hanh
Xt trung thuc, thién chi theo quy
dinh cua khoan 1 Diéu 7 do ban lai
hang héa téi noi khac véi nhirng
dia diém da dong y trong hgp dong
va clng da phat béen ban 10,000
francs boi thudng ton that cho bén
mua. Boi vi CISG khong quy dinh
ché tai khi cac bén vi pham nguyén

' Durong Anh Son, Nguyén Van Luyén, Lé Thi Bich Tho, Luat hop dong thuong mai qudc té, Nxb DH Qudc gia Tp. HCM, 2016, tr. 54.
'S Mexico 30 thang 11 ndm 1998 [http://cisgw3.law.pace.edu/cases/981130m1.html].

16 Mi—

" Bruno Zeller (2000), Good Faith - The Scarlet Pimpernel of the CISG, < https://www.cisg.law.pace.edu/cisg/biblio/zeller2.html>, [ngay truy cap

03/05/2017].

'8 Court d'appel Grenoble 22 February 1995 [http://cisqw3.law.pace.edu/cases/950222f1. html].
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tac trung thuc, thién chi, toa an
da tro vé luat quoc noi dé dua ra
nhirng phan quyét thoa déng, cong
bang™.

Trung thuc, thién chi ciing la
mot quy tac chira dung trong
nhiéu diéu khoan cua CISG. Vi du
nhu quy dinh tai Diéu 29 quy dinh
“hop dong thé hién bang van ban
trong do co quy dinh rang viéc sua
déi hodc cham dit hop dong ciing
phai thé hién bang van ban thi cdc
bén khong thé sua doi cham dirt
hop déng bang hinh thirc khéc.
Tuy nhién, mot bén khéng thé vién
dan quy dinh nay néu hanh vi cua
ho lam cho bén kia hanh dong dua
trén hanh vi dé”. Cé thé hiéu néu
mot bén co tinh hanh xtr trdi vdi noi
dung hop dong da dugc giao két
bang van ban va bén kia hanh dong
dua trén su tin tuong vao hanh xur
do thi viéc nay da vi pham quy tac
trung thuc, thién chi quy dinh tai
khoan 1 Diéu 7. Viéc quy dinh “mét
bén khéng thé vién dan quy dinh
nay néu hanh vi cua ho lam cho
bén kia hanh dong dua trén hanh vi
dé” chinh |a bigu hién cua quy tac
trung thuc, thién chi.

4.2. Trach nhiém tién hop dong
trén co so nguyén tac trung thuc,
thién chi theo CISG

Ly thuyét dang sau CISG la su
thong nhat trong phap luat diéu
chinh giao dich thuong mai quoc
té dé giam chi phi giao dich cho
cdc bén?. Cu thé la nhirng chi
phi trong dam phan chon luat ap
dung, trong viéc lam quen vai mot
hé théng luat mai cua it nhat mot
bén (néu luat cua mot nudc tha
ba trung lap duoc chon thi ca hai
bén déu phai chiu chi phi nay).

Hon nira, ly thuyét dé nghi - chap
nhan dé nghi giao két truyén thong
khong con phi hop boi giao dich
hién dai ngay cang phic tap va
kho xac dinh thoi diém hop dong
dugc hinh thanh?'. Néu khang dinh
trong CISG khong quy dinh vé trach
nhiém tién hop dong va dé van dé
nay dugc diéu chinh bai luat quoc
ndi thi sé giam tinh du doén duoc,
tinh thong nhat ma CISG hudng tdi
va tang chi phi giao dich cho cac
bén. Bai vay, trach nhiém trung
thuc, thién chi quy dinh tai Diéu 7
can dugc ma rong dé diéu chinh
giao doan tién hop dong.

Toa an cé thé dua vao Diéu 8 dée
dién giaiy chicacbén trong céc giai
doan soan thao, dam phan nhirng
noi dung quan trong cta hgp déng
dé tir dé xét trach nhiém cua ho. Vi
du nhu khi hai bén da thoa thuan
xong vé cac ndi dung quy dinh tai
Diéu 14 va mot bén khong mudn
tiép tuc giao két, trach nhiém trung
thurc, thién chi trong giai doan tién
hop déng c6 thé phat sinh. Khoan
2 Diéu 16 CISG quy dinh ‘chao
hang khéng thé bi huy bo néu bén
duoc chao hang hanh déng dua
trén su tin tudng hop ly rang chao
hang dé khong thé bi huy bd”, su tin
tuang hop ly nay ciing cé thé la co
so hinh thanh nén trach nhiém tién
hop dong cua bén chao hang.

Bién phap khac phuc cho bén
chiu ton that trong giai doan tién
hop dong co thé dugc ap dung
tuong tu nhirng quy dinh theo Diéu
74 khi c6 su vi pham nghfa vu tiét
10 hay bao mat thong tin cua bén
kia22. Ap dung tuong tu Diéu 74
thi “ton that” co thé la nhirng chi
phi bén bi vi pham da bo ra dua
vao kha néng hop déng dugc giao

% Bruno Zeller (2000), tidd.

2 Lisa Spagnolo, xem footnote s6 9, tr. 279-280.

két, nhirng lgi nhuan bi bo 1§ boi
co hoi giao két khong con, nhitng
chi phi hgp li khac lien quan tai
hop dong, va co thé |a ca chi phi,
thai gian dé tim mot doi tac tuong
tu?. Ngoai ra, Diéu 81 quy dinh vé
nghia vu boi thuong ctia céc bén
trong truong hop hiy hgp dong.
Khi ap dung tuong tu cho giai
doan tién hop déng, khi mot bén
da thuc hién nhirng cong viéc nhat
dinh hay hirng chiu ton that do tin
tuong hop dong sé dugc giao két,
cac bén ciling cé thé dua trén co
so ctia Diéu 81 dé dugc boi thuong
vGi luén diém |a hop dong da duoc
ngam dinh trong luat, va nhu vay
sé nam trong pham vi diéu chinh
cua Diéu 81%. Mac du Diéu 74 quy
dinh vé nghia vu b6i thudng khi co
hanh vi vi pham nghia vu hgp déng
va Diéu 81 quy dinh vé nghia vy boi
thuong trong treong hop hiy hgp
dong, nhom tdc gia xét thay khi ap
dung cho giai doan tién hgp dong
sé dem lai cung mot két qua la su
boi thuong thoa dang cho bén bi
vi pham.

Nguyén tac giam nhe tai Diéu
77 ciing co thé dugc vién dan: bén
bi vi pham co thé khong dugc dén
bi néu da co thé tu tranh nhirng
ton that néu da can trong, ngan
nglra cac chi phi that thoat nhiéu
hon hoac tim kiém cac co hoi khac
som nhat co thé khi nghi ngo kha
nang giao két hgp dong?.

Nhu vay, nhitng quy dinh cua
CISG diéu chinh cac nghia vu hgp
dong ciing co thé ap dung tuong
tw doi vai giai doan tién hgp dong
dua trén nguyén tac trung thuc,
thién chi.

2 Harry M. Flechtner (ed.), Transcript of a Workshop on the Sales Convention: Leading CISG Scholars Discuss Contract Formation, Validity, Excuse for
Hardship, Avoidance, Nachfrist, Contract Interpretation, Parol Evidence, Analogical Application, and Much More, 18 J.L. & COM. 191, 219-20 (1999).

2 Michael Joachim Bonell, "Formation of Contracts and Precontractual Liability Under the Vienna Convention on International Sale of Goods”, Formation
of contracts and precontractual liability (ICC Publishing Pub. No. 440/9 (1990).

23 Nt.

24 Diane Madeline Goderre, International Negotiations Gone Sour: Precontractual Liability under the United Nations Sales Convention, U. Cincinnati Law

Review (1997), tr. 281.
5 Nt.
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5. So sanh & Binh luan

BLDS 2015 va CISG déu str dung trach nhiém trung
thuc, thién chi nhu mdt nguyén tac chung dé diéu
chinh hanh vi cac bén. Thong qua cac phién ban cua
Bo luat Dan su, ta c6 thé khang dinh hé théng luat
dan su cua Viét Nam da luon coi trong nghia vu trung
thue, thién chi va luon khang dinh trach nhiém nay |3
quan trong va co ban trong quan hé hgp dong. Trong
phién ban hién hanh, BLDS 2015 ton tai mot nghia vu
thanh van, ro rang vé trach nhiém nay. Dai vai CISG
thi lich sur cta CISG cho thdy sy khac biét trong hé
tu trong cua hai hé thong luat Common Law va Civil
Law va Diéu 7 da luon dugc xem |a su thoa hiép hién
hién nhat cta hai hé thong luat nay. Tuy nhién, thuc
té da chirng minh trach nhiém trung thuc, thién chi
tr thoi Lex Mercatoria dang tiép tuc diéu chinh hanh
vi cac bén trong giao dich thuong mai quoc té; Diéu 7
CISG da dan dugc ma rong ra khoi nghia vu han hep
cua viéc giai thich CISG theo nhirng nghién ctru va an
|é thure té. Hai quy dinh nay tuong tu nhau vé ban chat
va déu doi hoi céc bén trong hop déng nhirng hanh vi
rng Xt trung thuc, thién chi nhat trong quan hé tién
hop dong.

Ngoai viéc khang dinh trung thuc, thién chi 1a mot
nguyén tac chung, BLDS 2015 ciing c6 nhirng quy
dinh cu thé vé trach nhiém thong tin trong giai doan
tien hop dong dua trén trach nhiém trung thuec, thién
chi cta céc bén. Trong khi do, viéc CISG co diéu chinh
giai doan tién hop dong khong hoan toan phu thudc
vao lua chon cla céc bén va giai thich cta céc co
guan tai phan quoc t&, nhung ta c6 thé khang dinh néu
CISG diéu chinh giai doan nay, co s¢ cua trach nhiém
tién hgp dong sé chinh |a nguyén tac trung thyc, thién
chi.

Mot diém nira dang luu y la ca hai déu khong cé
nhirng ché tai cu thé néu cac bén vi pham trach nhiém
trung thuc, thién chi trong giai doan tién hop dong.
Tuy nhién, BLDS 2015 va CISG déu c6 thé ap dung
turong tu phép luat nhitng quy dinh diéu chinh nhirng
hanh vi vi pham nghia vu hop dong dé diéu chinh trach
nhiém tién hop dong./.

Danh muc tai liéu tham khao:

1. International Sales Law — A Critical Analysis
of CISG Jurisprudence (2005), Cambridge University
Press, New York, The USA,

2. Diane Madeline Goderre, International Negoti-
ations Gone Sour: Precontractual Liability under the
United Nations Sales Convention, U. Cincinnati Law
Review (1997).

3. Harry M. Flechtner (ed.), Transcript of a Work-
shop on the Sales Convention: Leading CISG Schol-
ars Discuss Contract Formation, Validity, Excuse for
Hardship, Avoidance, Nachfrist, Contract Interpre-
tation, Parol Evidence, Analogical Application, and
Much More, 18 J.L. & COM. 191, 219-20 (1999).

4. Bruno Zeller (2000), Good Faith - The Scar-
let Pimpernel of the CISG, < https://www.cisg.law.
pace.edu/cisg/biblio/zeller2.html>, [ngay truy cap
03/05/2017].

5. Lisa Spagnolo, “Opening Pandora's Box: Good
Faith and Precontractual Liability in the CISG", Inter-
national and Comparative Law Journal, (2008).

6. Lé Truong Son (2015), “Giai doan tién hgp
dong trong phap luat Viét Nam®, Luan an Tién si
(62.38.01.07), Treong Dai hoc Luat thanh phd Ho Chi
Minh.

7. Duong Anh Son, Nguyén Van Luyén, Lé Thi Bich
Tho, Luat hgp dong thuong mai qudc té, Nxb DH Qudc
gia Tp. HCM, 2016.
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Nhan xét cua sinh vién:

1. Hinh thirc: Bai viét 12 trang. Bo cuc tuong doi
hop ly phi hgp muc dich bai viét

2. Noi dung:

Phan dau tién can dua ra thém cac khai niém vé
tién hop dong va phan tich sau hon céc dic diém tai
giai doan tién hgp dong.

Phan thir hai: Thir nhat, nhom tac gia chua co su
nhat quan khi trinh bay phan nay trong tam |a nguyén
tac trung thuc, thién chi nhung nodi dung chi dé céap
dén nguyén tac thién chi. Thir hai, khi phan tich trong
BLDS va CISG nhém tac gia chua phéan tich sau vé noi
ham céc khai niém nay ma chi dua ra dudi dang cung
cap thong tin.

Phan thir ba, tu: Tir viéc phan tich cac quy dinh cla
BLDS 2015, CISG vé nguyén tac trung thuc, thién chi
da dua ra duge tam quan trong cua nguyén tac trung
thue, ap dung giai doan tién hgp dong.

Phan thir nam: Nhom tac gia da dua ra duge nhirng
so sanh va binh luan vé trach nhiém trung thuc, thién
chi nhung van thién vé binh luan hon trong khi trong
tam bai viét la vé so sanh.

3. Y nghia: Nguyén tac trung thuc, thién chi khéng
phai la mot dé tai mdi trong khoa hoc phap ly nhung
nhom tac gia da phan tich mot khia canh rat it bai viét
noi vé la trach nhiém tai giai doan tién hop dong. Nhu
vay, bai viét da gigi thiéu cho nguoi doc thém mat géc
nhin khi tham gia dam phan, ky két hgp dong, cé gia
tri vé noi dung va de tai.

6 | Practice Makes Perfect

Nhén xét cua giang viéen:

Bai viét trinh bay vé Trach nhiém trung thyc, thién
chi trong giai doan tién hgp dong dugc quy dinh tai Bo
Luat Dan Sy 2015 va CISG. Day la mgt van dé tha vi cé
thé tién hanh nghién ctru va c6 gia tri tham khao cho
sinh vién khi tim hiéu vé mon Luat Hop dong.

Hinh thirc: bai viét trinh bay tot, cach thic trién
khai va dién dat y ro rang, phan Tom tat dat yéu cau
thé hién dugc muc tiéu mudn hudng dén, trong bai
viét co trich dan day du cac nquon tai liéu tham khao.

Noi dung: bai viét phan tich so sdnh cac quy dinh
ctua BLDS va CISG vé trach nhiém trung thuc, thién
chi trong giai doan tién hgp dong, tuy nhién xuyén
sudt bai viét nhom tac gia chi liét ké doi chiéu cac
quy dinh ma khong thé hién duge Cau hoi nghién ciru
ro rang (vd: viéc so sanh nay nham muc dich gi?). Khi
thure hién viéc so sanh dai chiéu céc quy dinh gira
nhitng hé thong luat khac nhau thong thuong can thé
hién duoc nhitng diém khéc biét nai troi tir do duara
cac nhin nhan riéng cua tac gia vé hudng bd sung,
hoan thién phép luat, tuy nhién theo bai viét thi van
dé nay quy dinh tai BLDS va CISG khong cd su khac
biét nhiéu, do d6 nén so sanh thém vdi luat cua céac
qudc gia khac dé nhin thay ro6 dugc nhirng su khac
biét va dung y cua nha lam luat (vd: culpa in contra-
hendo, promissory estoppel). Bo cuc cua bai viét mot
s0 phan chua ro rang (Muc 1.3) va thiéu tinh can doi
(gilra Muc 3 va Muc 4).

Két luan: bai viét dat yéu cau dé dang tai, dé hoan
thién bai viét, nhdm tac gia nén diéu chinh nghién ctru
cua minh theo hudng khai quat hon vé cac nghia vu
phat sinh trong giai doan tién hgp dong hodac dam
phan hgp dong, khong nén chi tap trung vao quy tac
trung thuc thién chi néu chua thé phan tich chuyén
sau.
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Kinh da trong

HIEU LUC DIEU KHOAN
TRONG TAI DA TANG

Sinh vién K15502, Dai hoc Kinh té - Luat, PHQG Tp.HCM

Diéu khoan trong tai da tang la diéu khoan quy dinh vé viéc giai quyét tranh chap vdi nhiing co ché tang
dan tir thuong luong, hoa giai, tham dinh chuyén gia tdi trong tai. Diéu khoan trong tai da tdng dang ngay cang
duoc uu tién st dung nhd loi thé gidp cédc bén tiép tuc duy tri mdi quan hé kinh doanh, cling nhu tiét kiém thdi gian

va chi phi giai quyét tranh chap.

Tir khoa: Diéu khoan trong tai, Luat Trong tai, ICC.

1. Khai niem

Diéu khoan trong tai da tang
(Multi-Tiered Dispute Resolution
Clause) la mot chuoi quy trinh cac
bén st dung dé giai quyét tranh
chap bao gom hai, ba hodc toan bo
cac co ché sau: thuong lugng, hoa
giai, tham dinh chuyén gia va trong
tai'. Diéu khoan trong tai da tang
giup cac bén luya chon cac phuong
thirc pht hgp véi nhu cau va moi
quan hé cua minh, vgi nhitng co
ché tang dan vé tinh rang budc va
do phac tap? Thuong lugng, hoa
giai va tham dinh chuyén gia la
nhitng co ché doi hoi su thién chi
cua cac bén, gitip cac bén binh tinh
suy xét va clng nhau giai quyét tra-
nh chap. Tang cudi cung cua diéu
khoan trong tai da tang la t0 tung
trong tai, von ton nhiéu thai gian va
chi phi nén chi nén dugc st dung
khi cac bén cam thay mdi quan hé
kinh doanh khong con cé kha nang
duy tri.

1.1. Thuong luong
Thuong luvgng thuong la co

ché giai quyét tranh chap dau tién
trong diéu khoan trong tai da tang.
Hai bén sé tu cd gang thoa thuan
va khong co su can du cua bén tha
ba, dugc xem la co ché giai quyét
it rdi ro va it tot kém nhat®. Co y
kién cho rang viéc quy dinh co ché
thuong lugng thuong co tac dung
tam ly, gidp cac bén binh tinh lai
trurde khi nop don ra tda trong tai.
Két qua thuong lugng khong co
hiéu luc bat budc nén dé thuong
lwgng hiéu qua, cac bén phai soan
thao co ché nay mét cach can
than, tranh viéc thuong lugng tro
thanh cong cu tri hoan qua trinh
giai quyét tranh chap.

1.2. Hoa giai

Hoa giai la co ché giai quyét
tranh chap thong qua mot bén thir
cac bén, khuyén khich cac bén
thuong luong va tim ra diém trung
hoa nham giai quyét tranh chap
mat cach 6n hoa. Viéc dé mot bén
thir ba gidp hai bén giai quyét tra-
nh chap cé thé sé gitp hai bén nhin

' Marko Mécar, Enforceability of Multi-tiered Clauses Leading to Arbitration, Hungary, 03/2015, tr.3.

nhan van dé mot cach ro rang va
khach quan hon. Céc bén co thé tu
soan thao quy dinh hoa giai hodc
dura vao luat hoa giai mau do céac
to chirc quoc té soan thao nhu ICC
(Trung tdm Thuong mai Quadc té)
hay UNITRAL®.

1.3. Tham dinh chuyén gia

Tham dinh chuyén gia ciing do
bén thir ba trung Iap thyuc hién. Tay
thudc vao loai tranh chap vé mat
phap ly hay mat chuyén mén ki
thuat ma hai bén sé thoa thuan lua
chon chuyén gia hay thanh Iap hoi
dong chuyén gia thich hgp. Sau khi
c6 quyét dinh cta chuyén gia, néu
cac bén khong tu nguyén thuc hién
thi mot bén co thé bat budc bén kia
thuc hién bang quyét dinh cua toa
an®. Hoi dong tham dinh chuyén
gia con c6 thé dugc thanh lap va
ton tai xuyén sudt qua trinh thuc
hién hgp dong, c6 tham quyén giai
quyét moi tranh chap phat sinh tlr
hop dong. M6 hinh nay ddc biét
dugec wa chudng trong cac hop
dong dai han, dién hinh la hop

2 Didem Kayali, “Enforceability of Multi-Tiered Dispute Resolution Clauses”, Tap chi Trong tai Quoc té, Kluwer Law International, s6 06/2010, tr.552.
3 NAEL G.Bunni, The FIDIC Forms of Contracts, 2005, tr.441.

4 Vabhay Verma, Enforceability of Multi-tiered Dispute Resolution Clauses, tr.4.
* Marko Mécar, tidd, tr.8. Tham khao luat hoa giai cua ICC tai day: https:/iccwbo.org/dispute-resolution-services/mediation/mediation-rules/
¢ Alan Redfern & Martin Hunter, Law and Practice of International Commercial Arbitration, 2004, tr. 50.
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dong xay dung’.

1.4. Trong tai

To tung trong tai luon la budc
cudi ciing trong diéu khoan trong
tai da tang. Hoi dong trong tai cé
tham quyén giai quyét tranh chap
dua vao thoa thuan cua céac bén.
Phan quyét trong tai co gia tri thi
hanh nho vao Cong udec New York
nam 1958 vé Cong nhan va Thi
hanh Phan quyét Trong tai Nudc
ngoai cling nhu quy dinh cua cac
qudc gia vé cong nhan phan quyét
trong tai.

2. Hiéu luc cua diéu khoan
trong tai da tang

Trén thuc té, khi tranh chap xay
ra cac bén co thé khong ton trong
cac budc trong diéu khoan trong
tai da tdng ma lap tirc nop don lén
toa trong tai. Toa trong tai hoan
toan cé tham quyén dé quyét dinh
xem céac bén da thoa man diéu
khoan trong tai da tang hay chua
va nhirng van dé dugc dat ra la (i)
don khai kién co thé dugc chap
nhan, (ii) lam thé nao dé cac budc
trong diéu khoan trong tai da tang
c6 hiéu luc bat budc, va (iii) ché tai
néu cédc budc cua diéu khoan nay
khong duoc tuan thu la gi

(i) Khi mot bén bo qua mot trong
nhirng tang cua diéu khoan trong
tai da tang va ndp thang don khdi
kién lén toa trong tai thi lieu don
khai kién c6 duoc chap thuan?

Tham khao thuc tién cta mot
s0 quoc gia va ban an cua ICC, néu
tlr nglr va cac budc cua diéu khoan
|a ro rang thi cac bén co6 nghia vu
tuan tha diéu khoan trong tai da
tang. Khi do, hoi dong trong tai sé
tam hoan vu viéc va yéu cau cac
bén thuc hién ding cac budc cua
diéu khoan trong tai da tang.

Tham khao vu viéc cua
ICC s6 6276, phan quyét ngay

29/01/2990%: Diéu khoan giai
quyét tranh chdp 3 tang: thuong
lwrgng - tham dinh chuyén gia -
trong tai. Dau tién cac bén co ng-
hia vu thuvong luvong; khi thuong
lwvgng khong thanh, cac bén phai
thong nhat lua chon mot ki su dé
dua ra quyét dinh khach quan cho
tranh chap. Néu mat trong hai bén
khong co6 bat ctr khang nghi nao
dai vai quyét dinh nay trong thoi
han 90 ngay ké tir ngay nhan dugc
quyét dinh, quyét dinh c6 y nghia
rang budc doi vdi cac bén. Néu co
khang nghi hodc ki su khong dua
ra dugc quyét dinh, cdc bén cd thé
dua tranh chap ra truée Hoi dong
trong tai theo luat hoa giai va luat
trong tai cua ICC. Nguyén don da
nop thang don khoi kién 1én Hoi
dong trong tai va Bi don da kién
nghi rang cac bén phai st dung
diéu khoan quy dinh vé tham dinh
chuyén gia trudée khi giai quyét
tranh chap theo quy dinh cua to
tung trong tai. Nguyén don cho
rang phia Nguyén don da khong
st dung diéu khoan nay do Bi don
khong dua ra tén cu thé nguoi ki
su co kha nang giai quyét tranh
chap. Phan quyét khong chap nhén
bién luan nay, tam hoan vu viéc va
yéu cdu hai bén thuc hién hoa giai
bang bién phap tham dinh chuyén
gia.
Nhu vay, khi mot bén bo qua
mdt budc nhdt dinh cua diéu
khoan trong tai da tang, néu bén
kia co kién nghi, hoi dong trong tai
sé yéu cau hai bén thyc hién day
du cac budc cua diéu khoan trong
tai da tang.

(ii) Thuong luong va hoa giai la
cac co ché giai quyét tranh chap
dua trén su tu nguyén cua cdc bén.
Trong diéu khoan trong tai da tang,
néu khéng c6 su tu nguyén cua cac
bén thi lieu thuong luvong va hoa
giai co thé duoc tién hanh?

" John Kendall, Expert determination 1, 2001, tr. 67.

Tham khao vu viéc cua ICC
s0 10256, phan quyét ngay
08/12/2000* Diéu khoan giai
quyét tranh chap 3 tang: thuong
lrong - hoa giai - trong tai. Tir ngir
str dung ¢ diéu khoan quy dinh vé
hoa giai str dung tir “c6 thé” (may)
nén khang nghi cua Bi don vé viéc
bat budc hoa giai khong dugc
chap thuan. Hoi dong trong tai
nhan dinh viéc str dung tir “c6 thé”
(may) thé hién hoa giai la quyén,
tly y cac bén co thé sir dung hoac
khong st dung, khong phai nghia
vu bat budc cua cac bén.

Nhu vay, néu tir ngir trong diéu
khoan trong tai da tang khong
mang tinh bat budc, cédc bén co
thé khong tu nguyén va khong bi
bat budc thuc hién. Nguagc lai, néu
tlr ngir trong diéu khoan trong tai
da tang duoc soan thao mot cach
ki luong, ro rang va mang tinh bat
budc thi cac bén sé phai tuan thu.

Tham khao vu viéc cua
ICC so6 9977, phan quyét ngay
22/06/1999": Diéu khoan giai
quyét tranh chap 2 tang: thuong
lrgng - trong tai. Thuong luong
“phai” (shall) dugc tién hanh bang
quan ly cap cao cua hai bén voi
thoi han la 14 ngay. Néu thuong
lrgng khong thanh, hai bén sé giai
quyét tranh chap bang trong tai
theo luat cua ICC.

Trong tai da cong nhan hiéu luc
bat budc cua budc thuong luong
do cach soan thao diéu khoan da
st dung tir nglr bat budc véi noi
dung va thai han ro rang.

(i) Ché tai khi khéng tuan thu
cac budc cua diéu khoan trong tai
da tang?

Néu coi diéu khoan trong tai da
tang la mot phan cua luat noi dung
cta hop déng, khi mot bén vi pham
diéu khoan nay thi sé tuong duong
vGi viéc vi pham hogp dong. Khi do,
ché tai cho viéc khong tuan tha

® Dyala Jimenez-Figueres, Multi-Tiered Dispute Resolution Clause in ICC Arbitration, Ban tin ICC Vol. 14/01, 2003,r.76 - 78.

? Dyala Jimenez-Figueres, tidd, tr.87 - 88.
% Dyala Jimenez-Figueres, tidd, ir.84 - 85.
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diéu khoan trong tai da tang la nhirng ché tai nhu phat
vi pham, boi thuong thiét hai hay don phuong cham
dut hgp dong do hgp dong hay phép luat quy dinh cho
hanh vi vi pham hgp déng"'. Quan diém chung cla cac
hoc gia va cdc toa trong tai la nhu vay qua ha khac'.
Nhirng vu viéc cua ICC & trén déu cho thay rang van
dé tuan thu diéu khoan trong tai da tang thudc vé quy
trinh 16 tung/ luat td tung, néu céc bén chua thuc hién
hoa giai hay thuong lugng, phién toa sé dugc hoadn va
toa trong tai sé yéu cau cdc bén thyc hién day du cac
budc trude khi giai quyét tranh chap tai toa trong tai.

3. Cach soan thao mot diéu khoan trong tai da
tang

Diéu khoan trong tai da tang co nén tang tur su tu
do thoa thuan (party autonomy) nén khi diéu khoan
nay phan anh dugc y chi cac bén va co quy trinh rd
rang, cac bén sé phai tuan thu day du. bé lam dugc
diéu nay, mot diéu khoan trong tai da tang can phai
dugc viét bang nhirng tir nglr mang tinh bat budc, co
cac budc thé hién noi dung va thoi gian cu thé va nhan
manh su thién chi cta cac bén trong viéc thuc hién.

Diéu khoan trong tai da tang phai dugc soan thao
sur dung nhitng tir nglr mang tinh bat bugc nhu “phai”
(shall/must) thay vi “c6 thé” (may/should) dé thé hién
y dinh cua céc bén rang cédc tang dau la yéu cau bat
budc trudc khi ra toa trong tai's. Diéu khoan nén ghi
cu thé thar tu cac tang (vi du: X t6i Y, khong nén X hoac
Y) va nén yéu cdu cac bén cd nghia vu thong béo khi
bat dau hodc két thic mot tang™.

Thai gian cac bén thuc hién cac tang trudce (thuong
lwgng, hoa giai hay tham dinh chuyén gia) cia diéu
khoan trong tai da tdng co thé anh huang t6i thaoi hiéu
khai kién nén céc bén can quy dinh ro thoi gian cu thé
danh cho tirng tang. Khoang thoi gian nay chi nén kéo
dai 45-90 ngay, du thoi gian dé cac bén thyc hién cac
tang nay ma khong anh hudng téi thai hiéu khai kién.

Ngoai ra, ¢ tang thuong lugng, cdc bén cling nén
quy dinh cu thé vé so6 lugng céc cudc thuong lugng,
thanh phan tham gia hay tham quyén cua ngudi dai
dién tham gia thuong luong's. Viéc chon hoa giai vién
va thu tuc hoa giai cling nén dugc hai bén thong nhat
ngay tlr dau, va nén quy dinh vé viéc trao tham quyén
cho mot bén thir ba trong truong hop khong thé tu
thong nhat' ciing nhu vu tién sir dung quy trinh hoa
giai cua trung tdm ndi da duoc lua chon dé thuc hién

thu tuc t0 tung trong tai'”.

Phép luat Viét Nam yéu cau cac bén hanh xtr mot
cach trung thuc, thién chi trong qua trinh giao dich
dan su, bgi vay, cac bén nén néu ro trong diéu khoan
trong tai da tang rang moi tang cua diéu khoan can
dugc tuan tha mot cach thién chi dé dam bao tot hon
hiéu lyc cua diéu khoan nay. Nghia vu trung thure,
thién chi cling sé gitp cac bén dam bao nghia vu
cung cap va bao méat thong tin trong qua trinh thuong
lirgng, hoa giai.

4. Diéu khoan mau

Pé hiéu ro hon vé diéu khoan trong tai da tang,
chiing ta co thé tham khao diéu khoan mau cua ICC:

(i) Lva chon str dung Luat Hoa giai cua ICC:

“Cdc bén co thé, tai bat cu thoi diém nao, giai quyét
tranh chap phat sinh tir hay lién quan tGi hop déng nay
theo Luat Hoa giai cua ICC.”

Céc bén hoan toan co6 thé can nhac lua chon va
khong bi bat bugc str dung Luat Hoa giai. Diéu khoan
chi mang tinh nhac nho vé kha nang sir dung hoa giai
hodc céc bién phap giai quyét tranh chap khac.

(ii) Nghia vu xem xét st dung Ludt hoa giai cua
JICG:

“Trong truong hop cé béat cir tranh chap nao phat
sinh tir hay lién quan tdi hop dong nay, cdc bén sé
trroc hét thoa thudn va xem xét viéc sur dung Luat Hoa
giai cua ICC dé giai quyét tranh chap.”

Diéu khoan nay mang tinh bat budc cao hon va yéu
cau cac bén phai thao luan va xem xét str dung Luét
Hoa giai cta ICC dé giai quyét tranh chap. Diéu khoan
nay phu hgp khi cac bén khong mudn chac chan st
dung Luat nay nhung dé ngo mot kha nang cho céc
bén thuong lugng khi tranh chap xay ra.

(iii) Nghia vu phai sir dung Luat Hoa giai cua ICC
dé giai quyét tranh chap dong thoi cho phép tién hanh
thu tuc td tung trong tai néu thay can thiét:

“Trong truong hop cé béat ctr tranh chap nao phat
sinh tir hay lién quan téi hop déng nay, dau tién cac
bén phai giai quyét tranh chap theo Luat Hoa giai cua
ICC. Viéc tién hanh thu tuc hoa giai theo Ludt nay sé
khong anh huang tai viec mot trong cac bén tién hanh
thu tuc t6 tung trong tai theo diéu khoan dudi day.

Tat ca cdc tranh chap phat sinh tir hay lién quan
tdi hop dong nay sé duoc giai quyét chung tham bang
Luat Trong tai cua ICC bai mot hodc nhiéu hon trong tai

" Alexander Jolles, "Consequences of Multi-tier Arbitration Clauses: Issues of Enforcement”, Arbitration (sd 72/2006), tr. 336.

"= Nt.

3 Frederick A.Acomb, Simon Hart, Liam Kennedy & Co., Multi-Tiered Dispute Resolution Clauses Handbook, |IBA Litigation Committee, 01/10/2015,

tr.125.

" Frederick A.Acomb, Simon Hart, Liam Kennedy & Co., tldd, tr, 6.

'3 Frederick A.Acomb, Simon Hart, Liam Kennedy & Co., tldd, tr, 119.
' Frederick A.Acomb, Simon Hart, Liam Kennedy & Co., tidd, tr. 12.
7 Frederick A.Acomb, Simon Hart, Liam Kennedy & Co., tidd, tr. 158.

'8 |CC Mediation Clauses, https://iccwbo.org/dispute-resolution-services/mediation/mediation-clauses/, tham khao ngay 10/08/2017.
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chi dinh boi Luat nay.”

Diéu khoan nay tao ra mgt nghi vu cac bén sir dung
Luat Hoa giai khi c6 tranh chap xay ra. N6 khong xam
pham vao thai hiéu khaoi kién cta cac bén ciing nhu
khong tao ra bat ctr rao can nao néu céc bén mudn
tién hanh td tung trong tai.

(iv) Nghia vu giai quyét tranh chap bang Luat Hoa
giai cta ICC, sau do str dung Luat trong tai néu can
thiét:

“Trong trudong hop co béat cu tranh chap nao phat
sinh tir hay lién quan tGi hop dong nay, dau tién cdc
bén phai giai quyét tranh chap theo Luat Hoa giai cua
ICC. Néu tranh chap khéng duoc giai quyét trong thoi
gian 45 ngay ké tr ngay nop Don yéu cau Hoa giai hoac
mét khoang thoi gian khac do hai bén an dinh bang van
ban, tranh chap sé duoc giai quyét chung tham bang
Luat Trong tai cua ICC boi mot hodc nhiéu hon trong tai
chi dinh boi Luat nay.”

Diéu khoan nay thé hién ro nhat tinh chat cia mot
diéu khoan trong tai da tang, yéu cau hai bén hoa giai
trude khi tién hanh 16 tung trong tai. Viéc quy dinh
thai gian 45 ngay la hop ly, du dé céc bén tién hanh
hoa giai, nhung cling khong xam pham qué nhiéu vao
thoi hiéu khai kién.

5. Két luan

Diéu khoan trong tai da tang la mot cong cu thich
hop cho nhirng déi tac lau bén hodc nhirng hop dong
dai han. Cac bén nén can nhac st dung diéu khoan
nay vdi nhitng uu diém vé chi phi va thoi gian giai
quyét tranh chap. Tuy nhién, ciing can luu y soan
thao mot diéu khoan rd rang dé dat dugc hiéu qua
nhu mong mudn va dugc toa trong tai cong nhan hiéu
lue./.

Tai liéu tham khao:

1. Didem Kayali, “Enforceability of Multi-Tiered Dis-
pute Resolution Clauses”, Tap chi Trong tai Quoc té,
Kluwer Law International, sd 06/2010.

2. Dyala Jimenez-Figueres, Multi-Tiered Dispute
Resolution Clause in ICC Arbitration, Ban tin ICC Vol.
14/01, 2003.

Nhan xét cua sinh vién:

Mdc du tén goi “dieu khoan trong tai da tang”
khong phai la thuat ngir quen thudc trong céc nghién
ctru vé diéu khoan trong tai tai Viét Nam nhung thuc
tien ap dung hinh thirc cua loai diéu khoan trong tai
nay la rat pho bién. Tac gia da lam ro dugc nhitng yéu
td can luu y khi co cdu hinh thirc diéu khoan trong
tai da tang trong hop dong thong qua thuc tién xét
xur tai ICC. Han ché cua bai viét la chua dé céap nhiéu
dén cac quy dinh cua phap luat va thuc tién dp dung
tai Viét Nam. Mac du vay, tac gia da cé sy dau tu va
nghién ctru nghiém tdc vé van dé da chon.
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Nhan xét cua giang vién:

Trudc tién, vai bai viét trén tac gia Phuong Minh
da gidi thieu cho ngudi doc quan tam nhirng ndi dung
lién quan dén diéu khoan trong tai da tang ma theo
do cac bén tranh chap sé thoa thuén tranh chap dugc
giai quyét thong qua moét loat cdc co ché giai quyét
nhu: thuong lugng, hoa giaitham dinh chuyén gia
va trong tai (theo phap luat Viét Nam dugc xem nhu
la cac phuong thirc giai quyét tranh chap). Vi diéu
khoan trong tai da tang nay, cac bén tranh chap trudc
khi dua tranh chap ra giai quyét tai trong tai thi gan
nhu phai thong qua cac co ché giai quyét tranh chap
khéac. So vaéi phap luat Viét Nam vé cac phuong thirc
giai quyét tranh chap trong kinh doanh thuong mai
noi chung thi cac bén co thé giai quyét tranh chap cua
minh bang bon phuong thire: thuong luong, hoa giai,
trong tai va toa an.

Nhan thay rang véi diéu khoan trong tai da tang
dugce xac lap, cac bén tranh chap sé bi rang budc
nhiéu vao co ché giai quyét tranh chap kha phirc tap
va diéu do co kha nang dan dén tinh hudng la cac bén
co thé phai mat thém chi phi vé thai gian va tai chinh
cho viéc giai quyét tranh chap theo diéu khoan trong
tai da tang so vai viéc cac bén chu dong Iua chon
phuong thirc giai quyét tranh chap nhu phap luat tai
Viét Nam qui dinh. Thém nira, bai viét cling cho thay
kha nang céc bén co thé vi pham thoa thuan vé trinh
tu giai quyét tranh chap bang céch nop thang don
kiéen dén trong tai va trong tai phai xem xét la viéc
nop thang don dén trong tai khong théng qua céc co
ché giai quyét dau tién nhu trong trong diéu khoan
trong tai da tang da xac lap la cé dugc chap nhan hay
khong ciing doi hoi mat thém thoi gian dé xem xét.
Diéu nay lam cho céc bén trong tranh chap can phai
can nhac trude khi chon diéu khoan trong tai da tang
dé giai quyét tranh chap cta minh.

Tuy nhién, trong mot nén kinh té thé gigi phat
trién nhanh va da dang cong v6i nén kinh té Viét
nam ngay cang hgi nhap sau rong vao nén kinh té thé
gidi thi cac bén co quan hé trong kinh doanh thuong
mai tai Viet Nam khi phat sinh tranh chap ngoai céc
phuong thire giai quyét tranh chap nhu phap luat Viét
nam qui dinh va ghi nhan thi céc bén ciing co thé can
nhac lira chon kénh giai quyét tranh chap bang diéu
khoan trong tai da tang. Diéu nay ciing lam da dang
hoa cac kénh giai quyét tranh chap phat sinh trong
thuong mai tai Viét Nam. Tom lai, bai viét da duoc
tac gia viét vai su thu thap tai liéu kha cong phu nham
cung cap cho nguoi doc quan tdm dén phap luat vé
trong tai co cai nhin da dang hon vé phuong thire giai
quyét tranh chap trong thuong mai tai Viét Nam bang
trong tai.
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Kinh da trong

BAN VE HOA HONG MOI 6161 BAO HIEM
THEO CHE BJNH HOP DONG

Tran Nguyén Phudc Théng,

Sinh vién K15504T, Truong DH Kinh té - Luat, DHQG Tp.HCM.

Muic tién hoa hdng ma cac doanh nghiép méi gidi bao hiém duoc thu huang ngay cang tang manh, tinh
tr dau nam 2015 cho dén nay thi muc tién hoa héng trong thoa thuan cua doi bén van khéng ngimg tang lén. C6
Ié chinh vi thé ma linh vue méi gidi bao hiém ngay cang co suc hut doi vdi cac nha dau tu ca trong va ngoai nudc.
Thé nhung, viéc thanh toan hoa hong méi gidi bao hiém sao cho hop ly lai la mét van dé nhap nhang va géy ra
nhiéu tranh cai gilfa cdc chu thé trong hop dong duoc ky két gitra doanh nghiép méi gidi bao hiém va doanh nghiép
bao hiém. Bai viét hém nay sé ban vé mufc do, cdch thuc thanh todn hoa hong bao hiém theo ché dinh hop dong

cua phap luat Viét Nam.

Tir khéa: hoa hdng méi gidi bao hiém, Luat Kinh doanh Bao hiém, hop dong méi gidi bao hiém.

llll

1. Hop dong moi gidi bao hiem
ton tai doc lap

Trudc hét, ching ta can tim hiéu
moi gidi bao hieém la hoat dong nhur
thé nao? Maoi giGi Bao hiém la mot
td chirc trung gian Bao hiém tu van
cho khdch hang cta minh (nguai
tham gia Bao hiém) va thu xép Bao
hiém cho khach hang dé. Nhu vay
Moi giGi Bao hiém |a ngudi trung
gian gitra Doanh nghiép Bao hiém
vGi khach hang, dai dién cho quyén
loi cia khach hang va c6 nhiém
vu tham muu, tu van, thu xép céac
hop dong Bao hiém cho ho. Moi
gigi Bao hiém dugc khach hang
Uy quyén va hanh dong vi quyén
lgi khach hang. Nen Doanh nghiép
Bao hiém khong dugc lién lac truc
tiép vai Khach hang khi khong co
su' nhat tri cia moi gidi’.

Khi thuc hien hoat dong moi
giéi bao hiém, doanh nghiép moi
gigi sé nhan duoc mot khoan tién
goi la hoa héng moi gidi bao hiém.
Vay hoa hong méi gi6i bao hiém
dugc quy dinh nhu thé nao trong
phap luat? Dé ban vé van dé nay,
toi xin dua ra mot truong hop nhu

sau: Gia su doanh nghiép méi gidi
bao hiém van chua nhan duoc hoa
héng méi gidi bao hiém géc tir do-
anh nghiép bao hiém thi hop dong
bao hiém giifa bén mua bao hiém
va doanh nghiép bao hiém bi huy
do 16i cua bén mua bdo hiém. Vay
trong tru'ong hop nay, doanh nghiép
moi gidi bao hiém co duoc chi tra
hoa héng mai gidi bao hiém khéng?

Theo khoan 2 Diéu 8 Théng tu
50/2017/TT-BTC: “Ty |é hoa hong
moi gigi bao hiém goéc va viéc
thanh toan hoa hong moi gidi bao
hiém goc dugc xac dinh trén co
so thoa thuan bang van ban giira
doanh nghiép bao hiém, chi nhanh
nudc ngoai va doanh nghiép moi
gidi bao hiém." Nhu vay, viéc thanh
toan hoa hong moi gigi bao hiém
goc sé do hai bén la doanh nghiép
bao hiém va doanh nghiép mai gidi
bao hiém thoa thuan va hoan toan
khong co lién hé gi voi viec “hgp
dong bao hiém giira bén mua bao
hiém va doanh nghiép bao hiém bi
huy do 16i cua bén mua bao hiém”.
Vi hgp dong ky két gilra doanh ng-
hiép bao hiém va doanh nghiép

moi gidi bao hiém? ton tai doc lap
vGi hop dong bao hiém gitra doanh
nghiép bao hiém va ngudi mua
bao hiém. Hop dong bao hiém bi
huy thi hgp dong mai gidi bao hiém
van ton tai binh thuong. Khéng
hé c6 quy dinh nao trong bat cir
bo luat hay van ban luat nao quy
dinh hgp dong bao hiém bi hay thi
hop dong moi gidi bao hiém ciing
duong nhién bi hly theo. Ngoaira,
Diéu 150, Luat Thuong Mai 2005:
“Moi gidi thuong mai la hoat dong
thuong mai, theo doé, mot thuong
nhan lam trung gian (goi la bén
moi gidi) cho cdc bén mua ban
hang hda, cung trng dich vu (goi la
bén dugc méi gidi) trong viéc dam
phan, giao hét HD mua ban hang
hoa, dich vu va duoc huong thi lao
theo hop dong méi gidi)."

Tir quy dinh trén, co thé noi do-
su diéu chinh cua Luat Thuong
mai 2005. Hon thé nira, Luéat
Thuong Mai 2005 lai ¢6 quy dinh:
“Trir trwvong hop c6 thoa thuan
khdc, bén duoc méi gidi phai thanh
todn cdc chi phi phat sinh hop ly

' Theo thi trrang tai chinh Viét Nam, 2015, Moi gioi bao hiém la gi?. Duoc |ay vé tir: https://thebank.vn/blog/8600-moi-gioi-bao-hiem-la-gi.html, ngay

truy cap: 10/10/2017.

2 Tir doan nay xin duoc goi hop dong ky két giira doanh nghiép bao hiém va doanh nghiép mai gidi bao hiém la "Hop dong mai qgidi bao hiém”
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lién quan dén viéc moi gici, ké ca
khi viéec méi gioi khong mang lai
két qua cho bén duoc moi gioi.®"
Tir quy dinh nay cta Luat Thuong
Mai 2005, ching ta co thé thay ro
du viec moi gidi khong thanh cong
thi bén moi gigi van c6 quyén nhan
chi phi phat sinh hgp ly lien quan
dén viéc moi gidi - tirc la phap luat
hoan toan bao vé cho bén mai gidi.

Mat khac, ban chat cua hop
dong theo quy dinh tai Diéu 385
Bo Luat Dan sy 2015 la “su thoa
thuan cua cac bén vé viéc xac lap,
thay dai, cham dit quyén va nghia
vu dan suy”. Nhu vay, dé dam bao
quyén lgi cia minh hon nifa, doanh
nghiép moi gidéi bao hiém hoan
toan co thé thoa thuan mot diéu
khoan doi vai nghia vu cta doanh
nghiép bao hiém nhu sau: “Khi hop
dong bao hiém giira bén A (doanh
nghiép bao hiém) va ngudi mua
bao hiém bi huy thi bén B (doanh
nghiép moi gigi bao hiém) van
dugc nhan hoa hong moi gigi bao
hiém...". Thuong lrgng thém diéu
khoan nay trong hgp dong moi
gidi bao hiém sé dam bao quyén
lgi cua doanh nghiép moi gigi dée
sau nay hgp dong bao hiém bi hiy
thi doanh nghiép bao hiém ciing
khong thé lay ly do d6 dé khong tra
hoa hong bao hiém cho doanh ng-

.....

2. Hoa héng moi gidi bao hiém
can duoc thoa thuan ro rang trong
hop dong

Co mot van dé nan giai nhu sau:
Dai vai dich vu bao hiém nhan tho
thi phi hap déng bao hiém sé duoc
thu vao nhiéu ky khac nhau. Thé
nhung, hoa hong méi gidi bao hiém
lai duoc chi tra dua trén phi bao
hiém. Vay doanh nghiép méi gidi
bao hiém nhan tién hoa hong moi
gidgi bao hiém nhu thé nao trong
trurong hop phi hop déng bao hiém

dugc thu vao nhiéu ky khdc nhau?

Qua théat, doi véi Hop dong bao
hiém nhéan tho thi viéc thu phi
bao hiém vao nhiéu ky khac nhau
la mot cdu chuyén hét strc binh
tuong. Vay tién hoa hong mai gidi
bao hiém trong truong hgp nay sé
tra nhu thé nao dé thuan lgi nhat
doi vai ca hai bén trong hop dong
bao hiém?! Day c¢ Ié |a van dé ma
khi vira nghe qua, chiing ta sé cam
thay rat nan giai vi tién hoa hong
mai gidi bao hiém dugc chitra dua
trén phi bao hiém - vay khong lé
doanh nghiép moi gigi bao hiém
ciing sé nhan tién hoa hong moi
gigi theo tirng ky dong phi bao
hiém nhan tho hay sao?

Dé tra |oi cau hoi nay, t6i sé can
ctr vao nhirng co so sau:

- Thir nhat, vé ban chat cua moi
gidi bao hiém: “mot thuong nhén
lam trung gian (goi |a bén mai gidi)
cho cac bén mua ban hang hoa,
cung trng dich vu (goi la bén duge
moi gioi) trong viec dam phan, giao
két hop dong mua bén hang hoa,
dich vu va dugc huang thi lao theo
hgp dong moi gigi". Hoat dong
cung Ung cdc hoat dong moi gioi
thuong mai do mot thuong nhan
thuc hién tao nén mot loai dich
vu, do la dich vu trung gian thuong
mai. Bén dugc moi gidi cung vai
dich vu moi gidi nay ctia minh co
thé gitp tim kiém va cung cap céc
thong tin can thiét vé doi tac cho
bén dugc moi gidi; tién hanh céc
hoat dong gidi thiéu vé hang hoa,
dich vu can moi gidi; thu xép dé
cac bén dugc moi gidi tiép xuc vai
nhau, gitp do cac ben dugc moi
gi6gi soan thao van ban hgp dong
khi hoc yéu cau. Nhu vay, vdi viéc
cung Ung dich vu maoi gidi thuong
mai cua minh, bén mai gidi co thé
gitp cdc bén dugc moi gidi ky két
hop dong vdi nhau. Do do, khi do-
anh nghiép moi giéi bao hiem da

* Diéu 154 Luat Thuong Mai 2005.
4 Diéu 150 Luat Thuong Mai 2005.

thuc hién cam két cua minh doi
vai doanh nghiép bao hiém va bén
mua bao hiém ky hgp dong thanh
cong tirc la nghia vu cua ho ciing
da hoan thanh, ma khi nghia vu da
dugc thuc hién day du thi bén moi
gidi bao hiém cé quyén nhan tién
hoa hoéng moi gidi bao hiém day
du.

- Thir hai, vé hgp dong moi gidi
bao hiém: Ciing nhur da ban luan
¢ hai van dé trén, hop dong moi
gi6i bao hiém la su thoa thuan cua
doanh nghiép bao hiém va doanh
nghiép moi gidi bao hiém vé viéc
cung rng dich vy mai gidi va quy
dinh quyén ciing nhu nghia vu cua
hai bén trong hoat dong trung gian
thuong mai nay. Trong trudng hop
nay, nha moi gidi bao hiém phai co
gang va bao vé lgi ich cua minh
bang céach ky két mot hgp dong
moi gidi voi doanh nghiép bao hiém
va thiét lap cac diéu khoan trach
nhiém ciing quyén lgi clia céc bén
trong hgp dong mot cach ro rang,
chinh xdc. Su can thiét cua hop
dong moi gidi la hoan toan dugc
chap nhan trén toan thé gigi dac
biét tai cac quoc gia co hoat dong
moi gidi phat trién. C6 mat nguyén
tac pho bién theo thong |é qudc
té 1a “nguyén tac thu xép thanh
toan"s. Nguyén tac nay co thé hiéu
la khi mot nha moi gidi bao hiém
chao ban dich vu tu van va thu
nhap cua hoat dong kinh doanh
moi gidi dugc tao ra bai viéc tinh
hoa hong dua trén phi bao hiém
cua khach hang thi mot 1i khuyén
la can phai xac dinh ro diéu khoan
diéu kién chi phoi khoan tién thanh
toan tién hoa hong bao hiém trong
hgp dong mai gidi.

Khoan tién hoa hong bao hiém
co thé dugc tra dudi hinh thirc mot
lan ngay vao lic bat dau hgp dong
hoac nhiéu lan dé co thé dam bao
quyén lgi ctia nha mai gidi. Co sa

* Website Hiép Hai bao hiém Viét Nam, http://www.avi.org.vn - Phurong Dung lrge dich, theo Asia Insurance Review so 8/2012.
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doi vai khoan hoa héng duoc tra phai dugc thiét lap
rd rang trong hop dong moi gidi. Khé cd thé mo ta
vai tro cua viéc thiét 1ap cdc diéu khoan chinh xac va
ro rang quan trong dén mirc nao bdi néu céc van de
khong dugc giai quyét ding murc (trach nhiém tuong
(rng cua tirng bén trong hgp dong: nha moi gidi thuc
hién nhiém vu theo quy dinh va doanh nghiép bao
hiém tra tién tvong ('ng cho nhiém vu dd) thi tranh
chap sé phat sinh ngay vé mtrc do cung cap dich vy
va so tién nao phai tra cho dich vu d6. Mat khac, khi
nha moi gi6i nhan dich vu méi qgidi tir cong ty bao
hiém, ciing sé it phat sinh tranh chap hon vé hoa héng
moi gidi chirng nao ma ti I1é hoa hong moi gidi duoc
thoa thuan. Vay c6 thé ndi viéc thanh todn mot [an hay
nhiéu Ian theo phi bao hiém tuy thudc vao thoa thuan
lic ban dau gilra doanh nghiép bao hiém va doanh

.....

Nhu vay, mdt nha méi gidi khén ngoan la mot ngudi
tu minh co thé thiét 1ap duoc cdc diéu khoan cé loi
cho minh vé muc do va cach thic duoc chi tra hoa
héng bao hiém trong hop déng moi gidi. Vi don gian I3
phap ludt kinh doanh bao hiém ciing la mét nganh luat
tw ma phuong phdp dac trung cua hé théng Luat tu /3
phuong phap thoa thuan. Luat phap da cho cdc nha
hiém thi khi cé bat ctr thiét hai nao xay ra anh huéng
dén quyén lgi cua doanh nghiép méi gidi thi ciing chi
la do nha mai gidi da khéng thoa thuan céc diéu khoan
cé loi cho minh trong hop dong.

Nhan xét cua sinh vién:

- Phan dan nhap: Trinh bay theo 16i van chuong
khong phi hgp van phong khoa hoc phap ly va dan
nhap khong phi hop chu dé da dua ra.

- Noi dung: Bai viét vé hoa hong moi gigi bao hiém
theo ché dinh hgp dong la mat chu dé kha mdi dang
duoc su quan tam cua xa hoi khi nhu cau st dung
bao hiém dang tdng theo mirc sdng cua nguoi dan.
Tuy nhién, ndi dung phén tich chua di sau chi cé gid
tri cung cap thong tin cho ngudi doc.

Nhan xét cua giang vién:

1. Vé ngon ngir: St dung van phong hoc thuat tot,
trinh bay rd rang, mach lac va thu hat.

-----

theo ché dinh hop dong” 1a mot chu dé kha hay ma tac
gia da phat hién va phan tich twong doi ro rang. Mot
trong nhirng diém manh cua bai viét chinh la da lam
ro dugc moi quan hé gitra hop dong moi gigi bao hiém
va hop déng bao hiém, gitp ngudi doc tiép can ding
huéng va hiéu ro ban chat ctia mdi quan hé ba bén
gitra cong ty bao hiém, khach hang, va bén moi gidi
bao hiém. Tuy nhién, bai viét chua lam ré duoc van
deé phap ly can giai quyét |a gi. Do vay, bai viét ciing
chura dé xuat dugc mat giai phap phap ly cu thé nao
cho céc van dé cua hgp dong moi gidi bao hiém. Bai
viét vé co ban mang tinh ggi mo hudng nghién ciu.

3. Nguon trich dan: Bai viét c6 vién dan nguon, tuy
chua dugc day du. Co mot so thong tin mang tinh chu
quan, nén luvu y bd sung thém ngudn so liéu dé tang
tinh thuyét phuc.

Goi y: Vi quan hé hgp dong chu yéu dua trén su
thoa thuan, tac gia nén tiép can cac van dé cu thé
hon nhu phi mai gidi bao hiém theo cac hop déng moi
gidi hién nay co phai la mot mic hop ly? Phap luat co
nén hay khong can thiép diéu chinh vao murc phi nay?
Thuc té cdch thirc thanh toan phi moi gidi theo ky nhur
hién nay c6 gay ra nhirng khé khan hodc rti ro nao cho
cac bén hay khong? va tir d6 co thé rdt ra thém mot
s0 kinh nghiém cho cac bén trong qua trinh soan thao
va ky két hop dong.
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Kinh da trong

TAP QUAN PHAP
NGUON LUAT KHONG THE THIEU CUA PHAP

Nguyén Thé Kha (K16502C)

Sinh vién Dai hoc Kinh té - Luat, DHQG, Tp. HCM

Tap quan phap duoc biét dén nhu mét céng cu hiiu ich trong viéc van hanh phap luat Viét Nam. Vi dac thu
vé su da dang cdc dan tdc trén dat nudc hinh chi S thi viéc ra ddi cua tap quan phap la mét diéu thiét yéu dé gidp
dé cho nén tu phap Viét Nam tranh khoi nhiing thiéu sét ma con ngudi khéng thé du liéu trude dugc. Xa héi ngay
cang phat trién, con nguoi ngay cang van minh, cac van dé phat sinh trong thuc tién tir do cling tro nén phifc tap
hon nén doi hoi can phai cé mot nén tu phap chat ché, bat kip nhiing thay déi cua xa héi hién dai dé diéu chinh céc
mdi quan hé t6t hon va giam thiéu nhiing rui ro khong can thiét. Céng nhan, thira nhan tap quan phap chinh la mot
trong nhiing cach ma nudc ta da dp dung dé diéu chinh cac méi quan hé xa hoi tro nén hiéu qua hon. Va nhiing
diéu gi da lam nén su khdc biét gilra tdp quan phap ma khéng phai la tap quan hodc tap quan phap duoc st dung
nhu thé nao trong doi séng, nd co vai tro cu thé ra sao doi vai xa héi Viét Nam va tai sao tap quan phap lai xuat
hién 0 nudc ta,... Tat ca sé dugc giai dap mét cdch so luoe nhat dé nguoi doc cd thé hiéu théng qua bai viét nay.

Tir khoa: Tap quan, Tap quan phap, Phap luat Viét Nam, Luat tuc

1. Khai niem tap quan phap va
phong tuc, tap quan

Tap quan phap la hinh thic nha
nudc thira nhan mot sé tap quén
da lrru truyén trong xa hai, phi hop
vdi lgi ich cta giai cap thong tri va
nang chang lén thanh phap luat’

Phong tuc |la toan b0 nhirng
hoat dong song cua con nguoi
duogc hinh thanh trong qua trinh
lich str va on dinh thanh né nép,
dugc cong dong thira nhan, truyén
tlr thé hé nay sang thé hé khac.
Phong tuc dugc van dung linh hoat
va khong phai 1a mét nguyén tac
bat budc, nhung phong tuc khong
thé tuy tién, nhat thoi va thay doi
manh mé nhu cac quan hé doi
thuong. Noi cach khac, phong
tuc con dugc hiéu la mot bo phan
cua van hoa, dong vai tro trong
viéc hinh thanh truyén théng cua
mot dia phuong, clia mot dan toc
nham diéu chinh hanh vi xtr su cua

ca nhan trong cac quan hé xa hoi.
Tuy nhién, khong phai moi phong
tuc déu co thé ton tai mai mai va
phi hgp vdi su phat trién kinh té
- xa hoi cla cac thoi ky ké tiép. Vi
|é do, thoi gian sé dao thai nhitng
phong tuc khong con phu hop vai
cac quan niém madi, nén san xuat
mdi va theo do, quan hé mdi phat
sinh, nhirng phong tuc khong ph
hop tu nhién cling mai mot, mat di
trong su phat trien khong ngirng
cua quan hé san xuat mdi.

Tap quan, xét vé mat dan toc va
van hod - xa hoi thi dugc hiéu dua
trén nhirng phuong thirc (ng xor
gira ngudi voi nguoi da dugce dinh
hinh va dugc xem nhu mot dau an
dé tao thanh né nép, trat tu trong
|6i song cua ca nhan trong cac moi
quan hé xa hoi tai mot cong dong
dan cu nhat dinh. Mot quy tac xu
su dé dugc thira nhan |a tap quan
thi quy tac do phai duge mat cong

dong nguoi gan vai mot pham vi
lanh thd nhat dinh hodc maot linh
vuc hoat dong xa hoi thira nhan va
ap dung rong rai trong doi song.
Tap quéan bao gom nhiéu loai, c6
thé |a tdp quén clua mot ving,
mién, dan tdc, cong dong dan cu
hodc trong cac linh vuc khac nhau
cua doi song xa hoi, tap quan ciing
c6 thé la tap quén trong nudc hodc
tap quan quoc té. Dudi goc do
phap ly, tap quan la “théi quen da
thanh nép trong doi séng xa hoi,
trong san xudat va sinh hoat thudng
ngay, dugc céng déng noi co tap
quan do thira nhan va lam theo
nhu mét quy udc chung cua cong
dong™. Trong BLDS 2015 thuat
nglr “tap quan” dugc dinh nghia
tai Khoan 1 Diéu 5, theo do: “Tap
quan la quy tac xu su ¢o6 ndi dung
ré rang dé xdc dinh quyén, nghia vu
cua cd nhan, phap nhan trong quan
hé dan su cu thé duoc hinh thanh

'TS-GVC. Nguyén Vién Trinh, ThS-GVC. Pham Thi Ngoc Huyén, ThS. Nguyén Thi Ngoc Mai, Nhirng van dé co ban vé Nha nurdc va Phap luat, Nha xuat ban

Lao Dong, Ha Noi, 2013, tr. 125.

*Hoi ﬂ'ﬁng thdm Ehén TAND tdi cao, 2012, Nghi Huzé't s0 04/2012/NQ-HDTP, diém g Khoan 2 Diéu 3.
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va lap di I3p lai nhiéu Ian trong maot
thoi gian dai, duoc thira nhan va
ap dung rong rai trong mot vung,
mién, dan téc, cong dong dan cu
hodc trong mét linh vuc dan su”.
Tap quan co dac diém la bat bién,
bén virng, do vay, rat kho thay doi.
Chinh vi thé, tap quan dugc xem
nhu nhimg chuan muc Xt su cua
cac chu thé trong mot cong dong
nhat dinh va |a tiéu chi dé danh gia
mot cd nhan tuan theo hay khong
tuan theo nhirng chuan muc xtr su
ma cong dong da thira nhan va ap
dung trong sudt qua trinh séng, lao
dong, sinh hoat tao ra vat chat va
nhirng quan hé lién quan dén tai
san, dén tinh cam cua con nguoi
trong cong donag.

2. Tai sao tap quan phap duogc
ra doi?

M6i mot dan toc anh em déu co
nhirng phong tuc tap quan khac
nhau, cach xur ly tranh chap ciing
khdc nhau (khong trai vai quy dinh
cua phap luat), néu ta ctr khang
khdang rang phai diung phap luat
chung cta nha nudc dé giai quyét
tranh chap va cho rang do la cach
giai quyét tot nhat thi vo hinh trung
ching ta dang tao ra mot rao can
gitra nhirng phong tuc tap quan vai
phap luat Viét Nam, dan dén viéc
thuc hién cac quy dinh cta phap
luat ngay cang khé khan hon. Vi du
nhu:

Trong luat tuc Edé va M'néng
¢ nhirng quy dinh vé trach nhiém
va mirc do boi thuong thiét hai
ngoai hgp dong theo nguyén tac
ngang gia va trach nhiém vat chat
khong dua trén can ci thiet hai
thuc té, ma dua trén sy ap dat
chu quan cua luat tuc. Nghi lé va
ton gido dugc thé hién ro qua hinh
thirc phat va, nhu giét vat dé hién
sinh, cling giang, cling than cua
hoa mau, ctng linh hén ctia nguoi
chét. Boi thuong thiét hai vé suc
khoe, tinh mang, lam 6 nhiém moi
trurong khong dua trén nhirng thiét
hai thuc té&, ma duoc dinh lrong

san bang mot vat cu thé. Nguoi
gay thiét hai vira phai boi thuong,
vira phai bi mang ra xét xtr, hodc
nguei gay thiét hai chi bi xét xu
gira cong dong, ma khong phai
boi thuong: “Ke co trdu bo ma chiéu
luai tim, sang luoi gilr, dé ching di
lang thang trong rirng nhu bay thu
hoang dé chiing dén an, pha hoai
hoa mau, miia mang cua nguoi ta,
nhitng ke dé la co t6i. Han la chu
cua ngua, trdu, bo, 1a ngudi co cua
ma khoéng lo giir. Nhu vy, co viéc
phai dua han ra xét xu” (Diéu 225
luat tuc Ede).

Hay tai Diéu 224, doan 2 luat
tuc Edé quy dinh: “gid mang ngudi
la mot cdi la, dudng kinh bang mot
“heh” thém maot “kpat”: “Khi han dat
mang cung, cam chdéng, cdc 6ng
cau, 6ng bac trong lang khéng duoc
han bdo cho biét. Vi vay, khi nguoi
chét, han phai tra gia dén mang; khi
nguoi ta bi thuong, han phai chiu
boi thudng... Néu ngudi bi thuong
khong giam dau, khong lanh duoc,
van ctr rén la, khéng roi duoc chan
chiéu, thi han phai dén mang bang
mot cdi la va phai lam mét lé Kpih
mot con trdu cho gia dinh nguoi
chét”. Khai niém “dén mang” va
‘bdi thudng thiét hai” vé tinh mang,
strc khoe ctia nguoi khac do mot
ngudi co 10i gay ra, cé ddc diém
chung la boi thuong bang tai san
theo mot mire do va hinh thac da
an dinh: Nguai c6 hanh vi vé y lam
chét ngudi phai boi thuong mét cai
la va con co thé phai hién thém mot
con lon, con trdu, con bo dé lam lé
cho gia dinh ngudi bi chét.

Dai vaGi hanh vi co y danh ngudi,
luat tuc Edé quy dinh tai céc Diéu
178 va 179, phan biét theo cac
quan hé khac nhau: “Mét nguoi
do say rugu ma danh ngudi khac
dén chét hodc cém dao chém
chét nguoi ta thi han phai tra gia
dén mang nquoi. Néu ngudi ta bi
thuong thi han phai nép mét khoan
boi thuong”. Con ré danh bo vg thi:
“Han danh ho bi thuong, danh cho
chét; nhu con lon, con trdu dé hién

sinh, han sé phai mat xac vi nhitng
chuyén han da gay ra”. Nguoi con
ré danh chét hodc gay thuong tich
cho bd, me vg phai boi thuong mot
phan tu tong gia tri tai san thu
nhdap dugc chuyén giao cho vg,
con ngudi qud cod. Trong truong
hop ngudi con ré do lan tron, trach
nhiém boi thudong thudc vé nguoi
chi gai, em gai va cac chau goi
ngudi gay thiét hai bang cau rudt
phai boi thuong thay.

Nhu da thay, nhitng quy dinh vé
trach nhiém dai vai thiét hai veé tai
san, strc khoe, tinh mang cua ca
nhan ma luat tuc cla nqudi Edé,
M'nong dua ra khong trai véi nhirng
quy dinh cua BLDS, thi van c6 thé
dung dé hoa giai, boi thuong. Gia
st nhu phap luat khong chap nhan
luat tuc nay chi vi ly do la né khong
dang vai cdch giai quyét nhu trong
BLDS ciing nhu trong cdac luat cé
lien quan quy dinh va khéng cé tinh
rong rai thi co quan chirc nang,
ngudi c6 tham quyén trong vu viéc
nay sé giai quyét nhu thé nao? Day
sé la mot diéu vo cung khé khan
vi thir nhat nhirng luat tuc nay da
co tir rat lau doi, do |a tin ngudng,
la quy dinh chung cua mot cong
dong dan cu. Thir hai la nhirng quy
dinh nay khéng trai véi phap luat
Viét Nam. Va nhu vay, viéc ép budc
thure hién theo dung nhirng gi nha
nude da quy dinh doi véi ho 1a mot
diéu khong thé. Chac chan, ho sé
chi lam theo nhirng gi ma luat tuc
cua ho da quy dinh. Con viéc ma
phap luat chap nhan nhirng tap
quan nay thanh tap quan phap la
mot diéu rat nén lam dé vira giai
quyét dugc vu viéc, vira ton trong
luat |1é cua cong dong dan cu, va
diéu nay sé gilp ich rat nhiéu trong
quan ly dan cu. Van dé dat ra chila
lam sao dé dung hoa dugc nhirng
luat tuc khong trdi vai quy dinh cua
phap luat véi phap luat Viet Nam,
chap nhan nhirng luat tuc do. Do
do, co quan hanh phap can co su
linh hoat nhat dinh trong nhirng
truong hgp nhu thé nay dé lam sao
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co thé dat dugc hiéu qua cao nhat
trong giai quyét vu viéc.

3. Tap quan tro thanh tap quan
phap va duoc thira nhan ap dung
de diéu chinh cac quan hé dan su
vGi tu cach |a mot nguon luat

Thong thuong khi Nha nudc can
diéu chinh mot quan hé xa hoi, Nha
nudc sé ban hanh cdc quy pham
phap luat, tuy nhién, trong nhiéu
truong hop, quan hé xa hoi ma
Nha nudc can diéu chinh lai dang
dugc diéu chinh bai cdc quy pham
tap quan. Néu nhirng tap quan nay
phi hop véi muc tiéu diéu chinh
cac quan hé x&@ hoi cua Nha nudc,
Nha nudc sé st dung phuong phap
thira nhan, lam cho tap quan do tro
thanh quy tac xur sy cé tinh bat
budc chung dugc Nha nudc dam
bao thuc hién. Nhu vay, dé dugc
coi la tap quéan phap thi ban than
quy pham tap quan doé bat budc
phai dugc Nha nudc thira nhan
bang mot trong hai cach: hodc
thong qua mdt quy dinh mang tinh
nguyén tac cho moi truong hop,
hodc thdng qua mot quy dinh chi
tiét cho tirng truong hop cu thé

Diéu 5 BLDS 2015 c¢6 quy dinh:

1. Tdp quan la quy tac xu su co
néi dung ro rang dé xac dinh quyén,
nghia vu cua cd nhan, phap nhan
trong quan hé dan su cu thé, duoc
hinh thanh va Iap di Iap lai nhiéu lan
trong mot thoi gian dai, duoc thira
nhan va ap dung rong rai trong mot
vung, mién, dan téc, cong dong dan
cur hodc trong mot linh vuc dan su.

2. Truong hop cdc bén khong co
thoa thuan va phap luat khéng quy
dinh thi c6 thé dp dung tap quan
nhung tap quan ap dung khéng
duoc trdi véi cdc nguyén tac co ban
cua phap luat dan su quy dinh tai
Diéu 3 cua Bé luat nay.

Nhu vay, theo diéu luat trén tap
quan chi duogc thira nhan ap dung
dé diéu chinh cac quan hé dan su
vGi tu cach l1a mot nguon luat khi

dam bao céc diéu kién sau:

3.1. Tap quan phai ro rang dé
xac dinh duoc quyén va nghia vu
cua cac bén trong quan hé dan su

Mot tap quan dé dugc nha nudc
thira nhan ap dung thi tap quan
do phai mang tinh quy pham, I3
mo hinh chuan muc cho hanh vi
(rng XU cta cac chu thé tham gia
cac quan hé dan su. Néu mot tap
quan nao dé ma khong ro rang thi
sé khong dugc thira nhan la tap
guan phap ciing nhu khong dugc
ding né nhu mot nguén luat dé
diéu chinh cac quan hé dan su. Dé
xac dinh duogc tinh ro rang cua tap
quan ta phai xem xét ching dudi
hai goc do:

Thir nhat, tap quan phai co
nguén goc ro rang, phai xac dinh
duoc tap quan do thudc ving,
mién, dan toc, cong dong dan cu
nao hodc thudc linh vuc nao cua
doi song dan su. Diéu nay co y ng-
hia rat quan trong, bai n6 gitp xac
dinh dugc trong truong hop cu thé
nao do tap quan nao la phu hgp dé
dua vao giai quyét vu viéc. Ngoai
ra con gidp ta gidi quyét nhiing
xung dot trong viéc ap dung tap
quan. Vi du, Khoan 2 Diéu 29 BLDS
2015 quy dinh: “Cd nhan khi sinh ra
duoc xdc dinh dan toc theo dan toc
cua cha de, me de. Trudng hop cha
de, me dé thudc hai dan toc khdc
nhau thi dan téc cua con duoc xdc
dinh theo dan téc cua cha de hodc
me de theo thoa thuan cua cha de,
me de; trurong hop khong co thoa
thuan thi dan téc cua con duoc xac
dinh theo tap quan; truong hop tap
quan khac nhau thi dan téc cua
con duoc xac dinh theo tap quan
cua dan téc it nguoi hon. Nhu vay,
can cir vao tiéu chinay sé xac dinh
dugc tap quan can ap dung va giai
quyét dugc van dé xung dot trong
ap dung tap quan.

Tha hai, tdp quan phai co noi
dung ro rang, tac |a, ndi dung cua
tap quan phai chira dung cac quy

3PGS. Ngo Birc Thinh,Vién nghien ciru Van hoa dan gian, 1998, tr.56.
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tac xtr su cu thé. Chang han, trong
quan hé vé cam coO tai san, tap
quan cua ngudi M'Nong quy dinh:
Cam bo chiéng chi tinh phan nura.
Cam b6 cdng chi tinh phan nua.
Cam ché rlung chi tinh moét phan.
Cam voi chi tinh mot phan. Va néu
cam qua lau ma khéng chudc vé
thi tai san cam co sé bi xtr ly nhu
sau: “Cam chiéng khéng chudc
thi bo. Cam ché khéng chudc thi
mat". Cac tap quan nay co noi
dung rat ro rang. NOi dung cua
tap quan nay da quy dinh cu thé
vé quyén va nghia vu cla cac bén
trong cac quan hé cu thé, do do,
viéc ap dung rat dé dang vi cac bén
co thé hiéu duogc, thuc hién dugc
cdc quyén va nghia vu cia minh.
Trong truong hop phat sinh tranh
chap thi chu thé giai quyét tranh
chap ciing c6 thé dé dang danh gia
dugc tinh phu hgp hay khong phu
hop tap quan cua cac hanh vi xtr
su' cua cac bén lién quan.

Nhur vay, tap quan phai c6 nquon
goc cling nhu ndi dung rd rang. Chi
c6 nhu vay thi khi str dung ching
mdi cé thé xac dinh ding truong
hop dé ap dung tap quan va néu
phat sinh tranh chdp, mau thuan
thi nho mdi co thé dé dang giai
quyét dugc.

3.2. Tap quan phai la théi quen
duoc hinh thanh, thira nhan va ap
dung réng rai trong doi song xa hoi

Dé duoc cong nhan la tap quan
thi thoi quen do bat budc phai
dugc mot cong dong ngudi gan
vgi mot pham vi lanh tho nhat dinh
hodc mot linh vue hoat dong xa hoi
thira nhan va st dung rong rai. Vi
du nhu viec mot ngudi co théi quen
uong mat ly cafe vao budi sang dé
gitp cho tinh than sang khoai hon,
day la mot thoi quen céa nhan char
khong phai la tap quan bai khong
phai ai, cong dong dan cu nao
ciing uéng cafe vao budi sang. Con
doi voi nguoi Edé, trong trudng
hop vé quan ly tai san, moi cla cai
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déu do nir gigi nam gitr, quan ly
bai ho theo ché do mau hé: “Du [a
cai chén con, cai bat déng nho hay
nhifng do Iat vat ciing khéng duoc
ca gan ban di dé an, ma phai mai
mai cét gilr. Tir nhifng cdi gui Giarai
dén nhifng cdi sot, cdi tui, cai nai,
dén nhirng d6 Iat vat, nguoi chi ca
dai dién cho nguoi me co nhiém vu
cham nom cét giir.."* , day chinh la
mot tap quan cla dan toc. Hay tap
quan vé boi thuong thiét hai do stic
vat tharong theo tap quan gayrala
mot tap quan dan su-...

3.3. Tap quan duoc ap dung
trong trudng hop cac bén khong co
thoa thuan hoac phap luat khong
quy dinh va khong duoc trai vai
cac nguyén tac co ban cua phap
luat dan su va dao dirc xa hoi

Theo quy dinh tai Khoan 2 Diéu
5 BLDS 2015: “Truong hop cac bén
khong co thoa thuédn va phap luat
khong quy dinh thi co thé ap dung
tap quan ", diéu nay co nghia rang,
ludn co su wru tién doi voi su thao
thuan cua céac bén trudc khi xét
dén cac quy dinh cua phap luat
va néu nhu khong co bat ki thoa
thuan nao hodc phap luat khong
quy dinh thi sé ap dung tap quan
dé giai quyét. Nguyén tac co ban
cua phap luat la nén tang cta hé
thong phap luat, |a sgi chi do xuyén
sudt toan bo hé thong phap luat.
Hé thong phap luat dugc thiét lap
dua trén cac nguyén tac co ban, do
do, nguyén tac co ban clta phap
luat nhu hé thong xuong cot lam
nén gia do cho toan bo hé thong
phap luat. Ap dung tap quan dugc
nha nudce thira nhan ciing chinh la
ap dung phap luat, vi vay, viéc ap
dung tap quan phai phu hop voi
cdc nguyén tac co ban cua phap
luat. Boi |&, phap luat la nhitng quy
tac xur su chung co tinh bat budc,
do nha nudc ban hanh “nham dam
bao 6n dinh va phat trién cua xa hoi,

cua dat nudce. Noi cach khac, lai ich
chung phai duoc vu tién hon so vai
loi ich riéng cua mét nhém nguoi™®
. Chinh vi vay, viéc cong nhan va ap
dung tap quéan ciing phai tuan thu
phap luat, khong dugc trai vai cac
nguyén tac co ban cua phap luat.

Tap quan duoc ap dung khong
dugc trai dao dic xa hoi. Boi dao
dic chinh la mot quy pham xa hdi
vO cung quan trong, né gitp con
ngudi kiém soat dugc hanh dong
cua minh, gilp gilr gin trat tu khi
nha nudc va phap luat chua xuat
hién va no la nén tang dé xa hoi
o bat ki thoi diém nao ciing duoc
phat trién bén virng. Diéu nay co
nghia la mot tap quan trai dao dic
xa hoi thi khong thé dugc ap dung
lam chudn muc rng x& cho céc
quan hé dan su va néu mot quan
hé dan su dugc thiét |ap dua trén
mot tap quan trai dao duc xa hoi
thi quan hé do bi coi la bat hop
phap.

4. Su diéu chinh cua phap luat
doi voi tap quan va pham vi ap
dung tap quan phap

Diéu kién tap quan khong duoc
trdi vdi cac nguyén tac co ban cua
phdp luat da cho thay mét diéu
rang, tap quan van phai luén phu
thudc vao phap luat. Boi phap luat
chinh la nhitng céng cy, nhirng quy
dinh chung ma Nha nudc da datra
dé quan ly trat tu, an toan xa hoi
trong cong dong dan cu va trén
toan lanh tho va khong co mot dat
nudc nao co thé ton tai ma thiéu
phap luat cling nhu thiéu su ton
trong phap luat. Do do, moi phat
sinh, chap thuan tap quén thanh
tap quan phap déu phai dua vao
nhirng nguyén tac co ban cta phap
luat va khong duogc trai vai phap
luat. Ngoai ra, khi ap dung tap
quan can xem xét tap quan do co
tién bo hay khong, ¢ phu hop véi
hoan canh xa hgi hay khong, tranh

4h|g{"1 Birc Thinh, Chu Thai Son, Nguyen Hiru Thau, Luat tuc E d&, Nxb Van hda dan toc.
SChinh phu Viét Nam, Churong trinh phét trién Lién hiép qudc, 2013, tr.66.

viéc ap dung nhirng tap quan lac
hau dé roi gay ra nhirng hau qua
khon luvong, anh huong dén cong
dong dan cu cling nhu toan xa hoi.
Nhirng tap quan lac hau, trai vai
cdc nguyén tac co ban cua phap
luat, dao dirc xa hoi, xam pham
dén quyén va lgi ich hgp phép cua
nguoi khac thi khong duge thira
nhan dp dung, tham chi la bi nha
nudc cam ap dung.

Thong qua Diéu 5 BLDS 2015
cho phép viéc ap dung tap quan
dé giai quyét cdc vu viéc van tuan
theo mgt nquyén tac truyén thdng
thudc tham quyén cua Toa an. Viéc
ap dung tap quan dé giai quyét vy
viéc dugc xem nhu mot giai phap
nham giai quyét kip thoi nhirng van
dé dang xay ra, dong thai la co sd
dé co quan lap phap co cén ctr sura
doi, bo sung hoan thién phap luat
cho phu hgp voi nhitng quan hé xa
hoi dang ton tai trén thuc té. Hay
noi cach khac, do phap luat con co
nhirng thiéu sot chua diéu chinh
hét dugc cac quan hé xa hoi thudc
nhiéu linh vuc, hodc do céc nha lap
phap chua du lieu hét duoc céac
guan hé dan su sé phat sinh, cho
nén viéc ap dung tap quan dé giai
quyét vu viéc |a viéc that sy can
thiét, khong chi trong BLDS ma
trong cac luat khac. Mot vi du dién
hinh trong cdc moi quan hé hon
nhan gia dinh, quy dinh tai Diéu 7.
Ap dung tap quan vé hon nhan va
gia dinh (Luat HN&GD 2014)

1. Trong truong hop phap luat
khéng quy dinh va cdc bén khdng
c6 thoa thudn thi tap quan tét dep
thé hién ban sac cua moi dan toc,
khong trai véi nguyén tac quy dinh
tai Diéu 2 va khong vi pham diéu
cdm cua Luat nay duoc dp dung.

2. Chinh phu quy dinh chi tiét
khoan 1 Diéu nay.

Ngoai ra, viéc ap dung tap quan
phap cling mang lai rat nhiéu
nhirng lgi ich khac nhu: (i) Viéc ap
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dung tap quan phap nhu moét trong nhirng tiéu chuan
dap ng vé quyén con ngudi. (ii) Thong qua viéc cong
nhan tap qua phap, van hoa ciing nhu tap quan cua
cac dan toc thiéu so dugc ton trong va bao ton vi tap
quan phap thuong dé cap dén quyén cua nhom dan
toc va cac quyén vé van hoa ban dia. (i) Muc dich
cua dp dung tap quan phap trudc hét |a vi quyén lgi
cua cong dong, dap (rng nhu cau doi hoi cua thuc tién
doi vai dat nudce co nhiéu sac dan. (iv) De ap dung,
linh hoat, tao su chu dong cua cdc chu thé tham gia
phap luat. (v) Cu thé, khong triru tuong.

Co thé thay rang véc cong nhan tap quan phap va
ap dung noé nhu mot nguon luat la mot diéu vo cling
can thiét va dem lai rat nhiéu gia tri quan trong, tuy
nhién tdp quan phép van phai chiu su giéi han ¢ mot
pham vi nhat dinh. Bai tap quan phap xuat than tir
nhirng tap quan dugc phap luat thira nhan, ma moi
dan toc anh em trén dat nudc ching ta lai co nhirng
tap quan khac nhau, do dé, khong thé nhat nhat ap
dung mot loai tap quén phap cho tat ca cac dan toc.
Vi du nhu cing mot van dé la bao vé dong vat thi doi
v6i nguoi Edé quy dinh: “Néu Iam voi dau & chén thi
anh ta (ngudi vi pham) phai chdm séc voi, bang bo
cho voi, khan Ién bai khdn cam mau cho voi, dat cho
voi cdc thir thude dé lanh seo vét thuong, néu mau van
chay, vét thuong khéng khé, ngudi ta khéng con déng
banh trén lung voi dugc nira, néu voi khéng an co (voi
chét) thi anh ta phai dén lai gia tri hodc thay thé mét
con voi khéc to bang” (Diéu 222 - Luat tuc Edé). Trong
khi dé nguai M'néng lai quy dinh: “Bo rirng, trau rirng
than nudi Té giac, voi ring than chan ... Ban trau bo,
voi, té giac phai lam du le cting Trau cau, x6i nép, banh
Ciing khéng du bi than trirng phat"® . Bén canh do, tap
quan phap ciing con nhiéu han ché, chura mang tinh
pho bién trén moi linh viuc ma dugc ap dung chu yéu
trong mot vai linh vuc nhu diéu chinh quan hé déan su,
hon nhan gia dinh hay thuong mai, do dé, pham vi ap
dung cua tap quan phap phan nao bi han ché.

5. Tong két

Moi loai quy pham xa hai déu cd vi tri, vai tro dac
thu trong viéc diéu chinh céc quan hé xa hoi. Song,
bao gio ching cling nam trong mgt thé ché thong
nhat, bo sung cho nhau. Phap luat chi cé hiéu luc
thue su trong viéc diéu chinh cac quan hé xa hoi khi
duoc nguoi dan tiép nhan va thi hanh mot cach tu
nguyén, mat trong nhirng diéu kién tién quyét dé thuc
hién diéu do la can co su ho trg, bd sung cua tap quan
phap, day |la phuong tién diéu chinh cdc quan hé xa
hgi, gan bo voi nhirng diéu kién cu thé cua tirng dia
phuong, ciia moi cong dong nho, nén né dé hap long

nguoi va thuong duge tuan thu mot céach tu gidc.

Nhu vay, chinh nho sur xuat hién va cong nhan tap
quan phap ma nhiéu tinh hudng trong giao dich dan
su dugc giai quyét, mot phan nao do khoa lap vao 16
hong cua phap luat Viét Nam. Day vira |a nguon bo
sung, vira |a moi truong dua phap luat vao cudc song,
dong thai la chat liéu quy dé hoan thién mot nén phap
luat tién tién, hién dai, dam da ban sac dan toc. Bén
canh do van gilr dugc nhirng phong tuc tap quan t6t,
ton trong luat Ié cua cac dan toc anh em, vira cung co
tinh doan keét, vira giai quyét vu viéc hgp tinh hop ly.
Va suy cho clng, phap luat khong thé tach rai cudc
song hién thuc va khong lam phirc tap hoa hién thuec,
cho nén viéc két hop nhirng tinh hoa cua tap quén va
phap luatla mot diéu vo cling quan trong.

Tai lieu tham khao:

1. PGS.TS Phung Trung Tap, Nguai bao vé quyén
lgi, Phong tuc, tap quan va ap dung tap quan trong
cong tac xét xu an dan su.

2. ThS. Binh Thi Tam, Thong tin phap luat Dan su,
Tap quan va nguyén tac ap dung tap quan theo bo
Luat Dan su 2015, Tap chi Kinh té doi ngoai so 86.

3. TS. Ngb6 Huy Cuong, Thong tin phap luat Da s,
Cu thé héa quan diém vé tap quan phap theo nghi
quyét s6 48 - NQ/TW cua b Chinh Tri, Tap chi Nghién
ctru lap phap dién tur.

ﬁPGS.Ngﬁ Biic Thinh, Luat tuc M'néng, Nxb Chinh tri Quéc gia, Ha Noi, 1998
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Nhén xét cua sinh vién:

Khi xay dung phap luat, cac nha lam luat khong thé
du liéu hét cac kha nang va tinh hudng c6 thé xay ra
trén thuc t€ ma phap luat can diéu chinh. Do vay, tap
quén, thong qua lua chon, da tré thanh mot nguén
luat quan trong trén thé gidi va o Viét Nam. Mac du
pham vi viét rong va dé cap dén nhiéu van dé lién
quan dén tap quan phap, bai viét khong cé qua nhiéu
diém mai so vdi cac nghién ctru trurde, dac biét trong
boi canh nhiéu bd luat, luat dugc stra ddi, bo sung dé
cap dén tap quan phdp. Tuy nhién, vdi viéc dé cap
dén cac luat tuc clia ngudi Edé va M'Nong, ngudi doc
duoc tiép can ro rang hon vé chu dé viét va la nguoén
tu liéu dang tham khao cho céc nghién ctru lién quan.

Nhan xét cua giang viéen:

1. Vé hinh thirc:

- Ngon ngi: St dung ngon ngir hoc thuat trong
sang, minh thi va co strc thuyét phuc.

- Bd cuc cac muc: hop ly. Tuy vay, nén chang thay
doi tiéu dé cac muc ngan gon, xuc tich va khai quat
hon. Vi du:

2. Su can thiét thira nhan tap quan phap o Viét Nam

3. Tap quan tro thanh tap quan phap

4. Nén viét co dong va dua vao muc so 3 thanh
muc 3.4

5. Két luan

- Nguon trich dan: Trich dan nguon chua day du.
Thém vao do, bé sung va trich dan nguon theo ding
quy dinh. Vi du:

Nguon s0 4: Ngo Dirc Thinh, Chu Thai Son, Nguyén
Hiru Thau (N&m bao nhiéu?), Luat tuc E dé, Nxb Van
hoa dan toc, Ha Noi, Trang bao nhieu?.

2. Vé néi dung: Bai viét dam bao chat luong cua
mot bai nghién ctru khoa hoc va du diéu kién dé dang
trén chuyén san
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Kinh da trong

CYBER-BULLYING - U AN NAP CUA KE GIET NGUDI
KIEN NSH] BAN HANH LUAT
BAO VE NGUDI DUNG MANG XA HOI TAI VIET NAM

Nguyén Lé Bao Chau
Sinh vién K16502, Pai hoc Kinh té - Luat, PHQG, Tp.HCM.

Bai viét dé cap dén mét trong nhitng van nan dang lo ngai hién nay: cyberbullying (bat nat qua mang) dang
ngay cang tro nén phé bién va phic tap. Nhiing I6 héng trong phap luat Viét Nam déi vai bat nat qua mang khién
nhiing vu viéc xay ra ngay mét nhiéu ma khéng cd bién phap ngan chan va xu ly kip thoi. Viéc hoc hoi cac nudc vé
van dé nay ciing nhu viéc kién nghi ban hanh Luat Bao vé nguoi diing mang xa hoi tai Viét Nam dugce phén tich cu

thé trong bai viét.

Tir khoa: Bat nat qua mang, Cyber-bullying, Ludt Bao vé nguoi dung mang xa hoi

1. Mot so khai niém

Bullying (tiéng Viét Ia bat nat) thuong dugc miéu
ta nhu mot hanh vi gay han, cé chu dich hoac céach
cu XU cua mot nhom nguoi hodc mot cad nhan mot
cach lién tuc qua mot khoang thai gian dai doi vai nan
nhan, ngudi ma khong dé bao vé ban than (Whitney &
Smith, 1993; Olweus, 1999)'. Bat nat la mot dang cla
su ngugc dai dua trén sy mat can bang tam ly; né co
thé duoc dinh nghia bang mot sy mat can bang tam
ly mot cach cd hé thong (Smith & Sharp, 1994; Rigby
2002)>.

Qua viéc str dung nhirng dinh nghfa trén vé bat nat,
ching ta co thé dinh nghia cum tir Cyber-bullying (bat
nat qua mang), Ia mot hanh vi mang tinh thu dich cua
mot ca nhan hay mgt nhém ngudi, str dung thong tin
va su két ndi thong tin nhur la thu dién tir, dién thoai di
dong hay tin nhan van ban, trang web cd nhan véi du
dinh lam hai danh du ai dé mot cach co y, lap dilap lai
hanh vi mang tinh thu dich?.

Tro bat nat bay gio khong chi don thuan la bat nat

vat ly (physical bullying), bat nat truc tuyén (cyber-bul-
lying) tré nén nguy hiém hon bao git hét va tham chi
co thé 13y di tinh mang con nguai. Chinh vi khong thé
chiu ndi ap luc tir “cu dan mang”, nhirng céi chét tre
da va dang xay ra, ngay chinh noi ban dang song.

2. Nhirng con sd biét noi

Lee Rainie, giam doc cia mang nghién ciru vé mang
xa hoi (internet) va cong nghé (technology) cta Trung
tam Nghién ctru Pew* vé bat nat truc tuyén vao ngay
10 thang 10 nam 2017vdi 4248 nguai My dugc khao
sat trong Nghién ctru® . Theo do, 41% nguoi dan My
da va dang la nan nhan cuta bat nat tryc tuyén va 66%
da tirng chirng kién cac vu viéc bat nat. Theo théng
ké thi mot trong nam ngudi My tirng bi tan cong boi
nhiéu dang bat nat truc tuyén, nhu de doa tan cong,
theo doi, quay roi tinh duc. S con lai lién quan dén bi
tréu choc bang tén goi hay quay rdi cé chu dich. Bat
nat trén mang xa hoi dac biét pho bién & gidi tre. 67%
ban tre trong dg tudi tir 18 - 29 la nan nhan. 33% nan

'peter Smith, Jess Mahdavi, Manuel Carvalho and Neil Tippett, AN INVESTIGATION INTO CYBERBULLYING, ITS FORMS, AWARENESS AND IMPACT,
AND THE RELATIONSHIP BETWEEN AGE AND GENDER IN CYBERBULLYING, A Report to the Anti-Bullying Alliance, Unit for School and Family Studies,
Goldsmiths College, University of London, July 2006 (Peter Smith, Jess Mahdavi, Manuel Carvalho Neil Tippet, Mot cudc diéu tra vé bat nat qua mang,
nhirng hinh thirc cua ng, s nhan thire, tdc déng va mai quan hé gilra d6 tudi va gidi tinh trong bat nat qua mang, mdt béo céo cla td chirc chéng nan
bat nat, bai hoc cho nha trréing va gia dinh, Dai hoc Goldsmiths, Dai hoc London, thang 7 ndm 2006)

Tldd

3Bill Belsey, nha gido duc ngudi Canada

“Pew Research Center, d urgc chinh thire thanh [ap vao nam 2004, 1a mot td chire phi chinh phi chuyén cung cap théng tin cho cong ching vé nhirng van
dé, thai do va xu hudng cé anh hurrong Ian dén thé gidi. Trung tam tién hanh céc cudc tham dé cong ching, nghién ctru nhan khau hoc, phan tich van dé
va cac nghién ctru khoa hoc xa hoi dura vao nhiéu nguén dir liéu khac nhau, xem tai http://www.pewresearch.org/about/, tham khao ngay 28/11/2017.

5ht!tp:;l’;" www.pewinternet.org/2017/10/10/online-harassment-cybersecurity-health-summit-2017/, tham khao ngay 28/11/2017.
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nhan trén 30 tudi bi quay rdi online.

To chirc chong nan bat nat Ditch the Label® da thuc
hién mot cudc khao sat vai hon 10000 ban tre tai Anh
trong do tudi tir 12-20 tudi’. Két qua khao sat duoc
cong bo vao thang 7 nam 2017 cho thay, 42% nquoi
cho biét da bi bat nat qua Instagram, 37% bi bat nat
trén Facebook va 31% bi bat nat trén Snapchat.

Tai Viét Nam, mot khao sat vé bat nat qua mang
da dugc tién hanh véi quy mo 1609 hoc sinh trung
hoc pho thong thudc 6 truong tai Ha Noi, Thira Thién
- Hué va Can Tho®. Nghién ctru diéu tra cat ngang, st
dung c6 cap nhat, diéu chinh thang do ctia Putchin va
Hinduja vé bat nat qua mang; c6 lap xa hoi (social iso-
lation), thoi gian choi game online. S@ liéu thu dugc
thong qua bd cau hoi tu dién khuyét danh. Két qua
cho thay, ty Ié hoc sinh bi bat nat qua mang trong 30
ngay trudc thai diém nghién ctru la 13,5%, trong do: (i)
Hoc sinh nam c6 xu hudng bj bat nat qua mang nhiéu
hon hoc sinh ni, (ii) Hoc sinh & thanh phd trai nghiém
bi bat nat qua mang nhiéu hon hoc sinh nong thon,
(i) Hoc sinh dugc ban bé yéu mén hon ¢é xu hudng it
bi bat nat hon hoc sinh it dugc yéu mén, (iv) Hoc sinh
danh nhiéu thoi gian choi game online ciing bi bat nat
nhiéu hon céc hoc sinh khac.

3. Kién nghi ban hanh Luat bao vé nguoi ding mang
xa hoi

Khoan 1 Diéu 20 Hién phap nudc Cong hoa Xa hoi
Chu nghfa Viét Nam nam 2013 (Hién phap 2013) quy
dinh: “Moi nguai cé quyén bat kha xam pham vé than
thé, duogc phap luat bao ho vé sirc khoe, danh du va
nhan pham; khong bi tra tan, bao luc, truy birc, nhuc
hinh hay bat ky hinh thirc déi xtir nao khac xam pham
than thé, strc khoe, xtic pham danh du, nhan pham.”
Khoan 1 Diéu 21 Hién phdp 2013 ciing ghi ro: “Moi
nguoi co quyén bat kha xam pham vé doi sdng riéng
tu, bi mat ca nhan va bi mét gia dinh; c6 quyén bao vé
danh du, uy tin cua minh; théng tin vé doi séng riéng
tu, bi mat ca nhan, bi mat gia dinh duoc phép luat bao
dam an toan." Theo do, Hién phap 2013 xac dinh ro
nhirng van deé lién quan dén doi tu can dugc bao vé,
bao gom: doi song riéng tu, bi mat ca nhan, bi méat gia
dinh, danh du, uy tin cta con nguai. C thé thay rang,
phap luat nudc ta da co su quan tdm va bao vé danh
du ca nhan cua moi nquai.

Thé nhung, hién nay, ¢ Viét Nam, quyén dugc bao
vé danh du, nhdn pham cua ca nhan dang bi xam

pham boi mét trai cua viéc sur dung mang xa hoi, boc
16 qua nhirng vu viéc gay su chu y cao trong du luan.
V6i dan so tre va su biing nd nhanh chdng cta cac
trang mang xa hoi, dac biét la Facebook, viéc bat nat
qua mang ciing dang la van nan dang bao dong hién
nay. Nhirng vu viéc nhu cau chuyén vé co ban Ngoc
Anh - hay con dugc cong dong mang biét dén vdi
nickname “hot girl Tham Tay", hay c6 ban v danh ¢
Hai Phong bi gan ghép cho cai danh “hot girl big C”
la nhitng vi du dién hinh cta bao luc qua mang. Gan
day nhat la viéc PGS.TS Bui Hién vdi cong trinh cai
tién chir Quoc ngir hay nhirng bai hat cta Chi Pu ciing
thudng xuyén bi dem ra lam tro cudi, mua vui tham
chi |a dé biu, mia mai, miét thi rong rai trén cong dong
mang va khap cac mat bao.

Tuy vay, nhitng quy dinh, bién phap va ché tai danh
cho viéc bat nat qua mang duong nhu chua ro rang.
Diéu do6 cang cho thay su quan trong cua viéc ban
hanh vé Luat bao vé nguoi ding mang xa hai, dac biét
doi vdi hoc sinh, sinh vién - nhitng doi tuong chua
dugc virng vang vé mat tam ly, chua du ki nang doi
phd vai kho khan xay ra véi ban than ciing nhu chua
y thirc dugc vé anh hudng cta nhirng 10i ndi, hanh
vi cla minh co thé gdy ton thuong cho ngudi khac.
Nhitng budc di clia cac nudce trong cong cudc chong
bat nat ao ciing la cau chuyén dang dé ta hoc hoi.
Trong phan nay, tac gia phan tich va néu y kién dé xuat
mot so ndi dung nén dugc dua vao Luat bao vé nguoi
ding mang xa hoi nhu sau:

3.1. Nhitng hanh vi duoc xem la bat nat qua mang

Hién nay, khai niém bat nat, quay rdi, cu thé hon la
quay rdi, bat nat qua mang ) chua dugc dinh nghia
maot cach ro rang trong luat phap Viét Nam. No chi
m6i duge dé cap mot cach chung chung, mo ho va
rai rac trong cac luat, bo luat cua Viét Nam. Trong
BO luat Lao dong 2012, quay rdi tinh duc (bao gom
ca bang hanh vi va ngén ngit) dugc dé cap dén nhu
mot hanh vi bi nghiém cam (khoan 2, Diéu 8) va la
can ctr dé nguoi lao dong don phuong cham dut hop
dong lao dong (diém c, khoan 1, Diéu 37). Trong b
quy tac (rng xur vé quay rdi tinh duc tai noi lam viéc ¢
Viét Nam do Bo Lao dong - Thuong binh - Xa hoi, Tong
Lién doan Lao dong Viet Nam va Phong Thuong mai
- Cong nghiép Viét Nam cong bo vao ngay 25/5/2015
da néu ra khai niém vé quay roi tinh duc. DU y tudng va
cdu chir giai thich cia b quy tac kha chat ché, tiém

®Ditch the Label, diroc thanh lap vao ndm 2005, 12 mdt trong nhirng quy tir thién vé su binh dang va chdng bat nat I6n nhat thé gidi. Nhirng cong viéc gid
tri ciia ho trai dai khap céc nude Anh, My va Mexico, thic ddy su binh dang va gidp nhirng ngudi trong d6 tudi tir 12-25 tudi vurot qua sur bat nat, xem:

https://www.ditchthelabel.org/about/, tham khao ngay 28/11/2017.

"The Annual Bullying Survey 2017, https://www.ditchthelabel.org/wp-content/uploads/2017/07/The-Annual-Bullying-Survey-2017-1.pdf, tr B va tr 26,

tham khao ngay 30/11/2017.

Ehﬁp:fﬁapchinghiencuuyhnc.vnfindex.phpa’]rhnnline!articlEfviewFiiefﬁGEMﬁ-E, tham khao ngay 30/11/2017.
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can vdi phap luat cua nhiéu qudc gia tién tién trén thé
gidi, nhung d6 chi dugc xem |a mot dang tai lieu tham
khao danh cho nguoi lao dong va nguai st dung lao
dong chir khdng mang gia tri phap ly.

Theo Nghidinh 167/2013/ND-CP quy dinh xtr phat
vi pham hanh chinh trong linh vuc an ninh, trat tu,
an toan xa hoi (Nghi dinh 167/2013/ND-CP), bat nat,
quay réi duoc dé cap nhu hanh vi khiéu khich, tréu
gheo, xtic pham danh du, nhan phdm cua ngudi khac®.
Dai vai Bo luat Hinh sur 2015, bat nat, quay réi lai dugc
noi dén nhu téi lam nhuc ngudi khdc, toi vu khéng. Co
thé thay rang, cdc nha lam luat ¢ Viét Nam da co su
quan tam nhat dinh doi véi hanh vi quay rai, tuy vay,
hanh vi quay roi bao gom nhiéu mirc do ma lai chua
dugc dinh nghia mot céch rd rang, thong nhat trong
nhirng van ban mang gia tri phap ly. Diéu nay khién
nguoi dan, hay chinh nhitng nguGi hanh nghé luat khé
khan trong viéc xac dinh hanh vi do co dugc xem la
quay rdi hay khong.

D0oi v6i cdc nude phuong Tay, hanh vi bat nat, quay
réi dugce dinh nghia kha day da trong cac van ban
phap luat. Dao luat Jessica Logan' cua bang Ohio,
Hoa Ky da dua ra khai niém vé “Hanh vi dién t0" tai
diéu 1 va diéu 2, chuong | nhu sau:

“(1) "Hanh vi dién tu" Ia hanh vi lién quan dén viéc
st dung dién thoai di dong, mdy tinh, mdy nhan tin,
thiét bi lién lac cd nhan hodc thiét bi truyén thong dién
tur khéc.

(2) "Quay roéi, ham doa" c6 nghia la mét trong nhirng
diéu sau day:

(a) Bat cu hanh dong co6 y bang van ban, bang loi
noi, dién tur hodc thé chat nao ma mot hoc sinh da biéu
hién doi vai mét hoc sinh khac nhiéu Ian va hanh vi do:

(i) Gay ton hai vé tinh than hodc thé chat cho hoc
sinh kia;

(ii) C6 du nghiém trong, dai dang, hodc cho thay
rang no tao ra mét méi truong gido duc ham doa, de
doa, hoac lam dung cho hoc sinh kia.

Dé xac dinh mét hanh vi dugc xem la quay rdi, nha
lam luat xem xét viéc hanh vi do dugc thuc hien nhu
thé nao va anh huong cta hanh vi dé dai véi nan nhan.
Nhu vay, dao luat da dua ra khai niém kha day du,
chinh xac vé toi quay roi, cu thé |a tgi quay roi doi voi
hoc sinh va nhitng hanh vi dugc xem la quay rdi, ham
doa, bat nat.

Bat nat, quay roi, nhu tac gia da dé cap ¢ muc 1

* Piem a, Khoan 1, Diéu 5, Nghi dinh 167/2013/NBD-CP

cua bai viét nay, khong chi don thuan |a hanh vi khiéu
khich, tréu gheo, xtic pham danh du, nhan pham nguoi
khac, né bao gom nhiéu dang hanh vi khac nhau vdi
nhiéu mic do khac nhau. Nha lam luat Viét Nam cén
néu ra mot cach ro rang, bao quat nhat doi vai hanh
vi bat nat, quay roi, cu thé hon la hanh vi bat nat qua
mang va xem xét khi nao (vé tinh chat hanh vi, mic
do anh huong) thi truy ctru trach nhiém dan su, hanh
chinh hodc nang hon la hinh su.

3.2. Quy dinh vé xir ly hanh vi bat nat qua mang

3.2.1. Doi vdi ke thuc hién hanh vi quay roi, bat nat
qua mang

Vé xtr ly vi pham hanh chinh: Theo Nghi dinh
167/2013/ND-CP, néu nguai quay roi thuc hién nhirng
hanh vi c6 cu chi, I&i néi thé bao, khiéu khich, tréu
gheo, xtic pham danh du, nhan pham cua nguoi khac
thi bi phat canh cao hoac phat tién tir 100.000 dong
dén 300.000 dong.

Vé xtr Iy hinh su: Néu hanh vi quay rdi gay x(ic pham
nghiém trong dén nhan pham, danh du nquai khac thi
c6 thé bi xtr ly hinh si theo Diéu 155 B¢ luat Hinh sy
2015 vé Toi lam nhuc ngudi khdc. Doi véi Toi vu khong
dugce quy dinh tai Diéu 156 ciing trong tu nhu vay.
bac biét, hinh phat cta 2 t0i trén sé tang lén (doi voi
toi lam nhuc ngudi khac la phat tu tir 03 thang dén 2
nam va dai vdi toi vu khong la 01 ndm dén 03 nam)
néu ké pham t0i st dung mang mdy tinh hodc mang
vién théng, phuong tién dién tu dé pham téi hodc gay
réi loan tam than va hanh vi cua nan nhan tr 11% dén
45%". Tuy nhién, hanh vi quay roi sé khong du yéu to
dé cau thanh t6i Iam nhuc ngudi khdc néu khong co
hau qua can chirng minh do la nan nhan cam thay vo
ciing nhuc nhé, é ché. § day, luat chua chi ré duoc
thé nao la xic pham nghiém trong dén danh du, nhan
pham nguoi khac.

Coé thé thay rang, quan niém truyén thong cua
chiing ta vé to0i danh “xtic pham danh du” va “vu
khong” véi nhirng hinh thire xtr phat hanh chinh hay
nang hon khung hinh phat vai nam tu duge hinh thanh
giira mot nguoi vai mot nguoi, nd trong tu quan niém
truyén thong vé bat nat trén thé gigi va khién nhirng vu
bat nat qua mang trg nén kho giai quyét hon bao gio
hét. Su cong huong cia dam dong khién nhirng t0i
danh “lam nhuc ngudi khac” hay “vu khéng” da vugt
ra khoi pham vi cua nd, nhirng vu bat nat giira mot
nhém, tham chi la ca mot cong dong doi véi mot hodc

9Sau khi Jessica Logan, mat nif sinh 18 tudi trudng trung hoc Sycamore tur tir vi bi ban trai tung anh khoa than |1én mang, thang 2/2012 thong doc bang
Ohio da ky thong qua du thao 116 (House Bill 116), con goi 12 dao luat Jessica Logan thanh luat. Luat mao rong pham vi 4p dung cua anti-bullying law
(lut chong bat nat) trong viéc chong bat nat, uy hiép qua mang (cyberbullying), http://archives.legislature.state.oh.us/bills.cfm?1D=129_HB_116, tham

khao ngay 1/12/2017.
""Diém e, diém g, khoan 2, Diéu 155 va Diéu 156, Bo luat Hinh sur 2015.
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mot so nguoi da khién nan nhan roi vao tan cling cua
su tuyét vong va su thiéu an toan, ngay ca khi ¢ nha,
ho van nhan dugc nhirng |oi |é lang ma, tréu gheo, xtc
pham. Ngay ca khi chét di, nhirng 10i si va van chua
cham dut. Nhiéu lic, mic phat nhu trén la khong du
dé ran de hay lam hanh vi bat nat qua mang dirng lai,
nhirng bai viet mot khi da dang lén mang sé lan toa
cuc nhanh va khong thé kiém soat bai chu nhan cua
no. Trong khi do, trach nhiém hinh su lai chi duoc dat
ra khi da co nhitng ton thuong nghiém trong doi voi
nan nhan vé tinh than, thé chat,... thi ltic do da qua
muon. Cho du thi pham c¢é duge xtr ly hanh chinh hay
hinh su thi nhirng ton thuong do hanh vi bat nat gay
ra van con ton tai trong nan nhan, tham chi ton thuong
do van con tang lén gap nhiéu lan néu hanh vi do van
con tiép dien.

Nhu vay, ching ta can nhirng bién phép thiét thuc
hon dé kip thai ngan chan hanh vi bat nat qua mang
néu né dugc xem xét la c6 nguy co xam pham dén
tinh than va thé chat cua ngudi khéc, ké ca khi hau
qua chua thuc su xay ra trén thuc té.

Dao luat vé truyén thong ki thuat s gay hai (The
Harmful Digital Communications)'2 do Quoc hoi New
Zealand ban hanh vao ngay 02/7/2017 quy dinh ngan
cam viéc cac nhan, to chirc co hanh vi xic pham, boi
nho danh du, nhan pham ngudi khac. Theo do, luat
phap nghiém cam viéc gui tin nhan cho nguoi khac
mang ndi dung phan biét ching toc, ky thi gidi tinh,
chi trich ton gido, tinh trang khuyét tat va quay roi tinh
duc. Hanh vi bat nat trén mang dugc xac dinh la gay
hai néu nhu nhirng tin nhan nay gay ra su cing thang
tinh than nghiém trong cho nhirng nguai nhan ching.
Theo do, mot nguoi pham t0i lién quan dén bat nat
trén mang c6 thé doi mat vai hinh phat 2 ndm tu giam.
Thém vao do, luat cling quy dinh mot tgi riéng vé hanh
vi kich dong/xui giuc tu tr. Nguoi vi pham sé bi tu téi
3 nam néu ho bi phat hién cé hanh vi khuyén khich
chuyén nay. Nhu vay, cac nha lam luat ¢ New Zealand
dua ra nhirng hanh vi dugc xem la bat nat qua mang
va nghiém cam nhirng hanh vi d6 ngay tir dau; khi nao
c6 xac dinh hanh vi dé gay hai nén nan nhan va xa hoi
thi truy ctru trach nhiém hinh sur. Luat con quy dinh vé
tdi danh kich dong/xui giuc tu i, diéu nay mang tinh
tich curc trong viéc xtr Iy hanh vi bat nat qua mang khi
xem xét dén viéc nan nhan co nguy co tu sat néu hanh
vi do dien ra chir khong doi dén khi nan nhan tu sat
mai giai quyét.

Theo quan diém cua tac gia vé nhitng van dé da
dé cap o trén, Luat Bao vé nqudi ding mang xa hoi

trude hét can co quy dinh vé viéc nghiém cam nhirng
hanh vi mang tinh bat nat, quay réi qua mang nhu:
xtic pham, boi nho danh du, nhan pham nguai khéc,
nhitng tin nhan, status mang tinh miét thi, chui bai
ngudi khac,.. cho thay day la nhitng hanh dong bi
phap luat cam, khong dugc vi pham. Néu truong hop
vi pham xay ra, hanh vi sé bi xtr ly hanh chinh va xtr ly
hinh su thich dang.

3.2.2. Doi véi nan nhan - nguai bi bat nat qua mang
xa hoi

Hién nay, trong phap luat Viét Nam, viéc xur Iy hanh
vi bat nat qua mang thuong hudng dén su ran de,
trirng phat thu pham ma khong hudng tai bién phap
bao vé cho nan nhan (ngi dung da dé cap o phan ). Ké
ca khi tht pham c6 bi x(r ly hanh chinh hay hinh sur thi
v0i sur lan toa cua mang xa hoi, viéc bat nat van co thé
con tiép dien, nhirng 16i nai, hinh anh nham xdc pham
nan nhan van ton tai trén mang xa hdi va lan truyén tir
nguoi nay dén nguoi khac khong co dau hiéu két thic.
Hau qua la nan nhan van phai chiu su ton thuong ng-
hiém trong dén tinh than va thé chat.

Doi vai luat phdp cua cac nudce khac lai co nhirng
quy dinh khac. Chinh phi New Zealand ciing sé lap
mot co quan truyén thong ky thuat s6 mdi dé tiép
nhan khiéu nai tir nguoi dung mang, nhirng diéu ma
ca Twitter va Facebook dén nay chua thuc hién hiéu
qua. Hai mang xa hoi ciing co thé ki thoa thuan vai
cO quan nay va cam két x6a nhirng tin nhan vi pham
trong vong 48 gio sau khi phat hién ching. Viéc nay
gitp chung ta ngan chan nhirng ndi dung mang tinh
tht dich, xic pham trudgc khi nd kip lan truyén ra
ngoai, tir do nguoi bi bat nat qua mang sé dugc bao
vé kip thai khoi su miét thi, xtic pham tir cong dong.

Luat an toan mang (Cyber-Safety Act)™ do chinh
quyén bang Nova Scotia, Canada dua ra vao ngay
25/4/2013 nham ngan chan va giai quyét bat nat qua
mang, cho phép nan nhan xin lénh toa, budc ngudi
nao do phai ngung hanh dong bat nat qua mang.
Tham phéan co thé ra |énh cho nguoi dé ngung ding
mot hinh thic truyén thong xa hoi hay mot phuong
tién truyén thong dién tir khdc. Trong cac truong hop
nghiém trong, tham phan c6 thé ra Iénh tich thu may
tinh hay dién thoai di dong cla nguai ay. Néu vi pham
lénh cla toa, co thé bi phat tién tgi 5 ngan dola, phat
tu t6i 6 thang, hodc ca hai. Nan nhan co thé kién ke
bat nat qua mang. Néu ngusi nay dudi 19 tudi, cha me
nguoi ay phai chiu trach nhiém (Phan I: Lénh Bao Vé
(Part | Protection Orders)).

Zhitp:/fwww.legislation.govt.nz/act/public/2015/0063/latest/whole.html , tham khao ngay 31/10/2017.
http://nslegislature.ca/leqgc/bills/61st_5th/1st_read/b061.htm , tham khao ngay 31/10/2017.
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Luat cling quy dinh vé viéc thanh lap mot don vi
diéu tra mang gém gidm ddc va cac nhan vién diéu
tra, dé tré em, phu huynh, gido vién va cong dong co
noi t0 cdo hanh vi bat nat qua mang xa hoi. Don vi sé
diéu tra va yéu cau toa an ra lénh bao vé nan nhan.
NEu xét thay can diéu tra hinh su, don vi sé chuyén vy
viéc cho canh sat. Viéc hinh thanh mot don vi dac biét
nhu thé xay ra lan dau tién ¢ Canada (Cyberbullying
prevention order, part V Safer communities and neigh-
bourhoods Act). Viéc thanh lap don vi diéu tra mang
sé gilp xtr ly va g& bo nhirng thong tin anh hudang xau
dén nguoi khac mot cach kip thoi va nhanh chong ma
khong phai mat thai gian thu ly cua toa an hay thoi
gian diéu tra cua canh sat.

Nhu vay, vdi nhirng bién phap trén, nan nhan sé cé
thé bao vé ban than t6t hon khoi nguy co bi bat nat
tiép dién, nhirng hanh vi bat nat qua mang sé dugc
ngan chan va giai quyét kip thai, tranh gay hau qua
nghiém trong han doi v6i nan nhan. Tac gia cho rang,
Luat Bao vé ngudi diung mang xa hdi nén cé quy dinh
vé viéc g bo nhirng thong tin mang tinh xdic pham,
miét thi, quay roi nguai khac, dé lam dugc diéu nay
ching ta can phoi hop lam viéc véi cac trang mang
xa hoi, nhirng noi cé lugng ngudi truy cap va lugng
turong tac cao, dé xay ra su bat nat. Cac trang mang
xa hoi co thé cam két g& bo nhirng thong tin duogc
xdc dinh c6 kha nang gay ton hai dén ngudi khac sau
khoang thoi gian ngan nhat co thé. Nan nhan ciing c6
quyén kién ra toa an bugc ngudi nao dé ngung hanh
dong bat nat qua mang doi vai nan nhan, néu hanh vi
do van tiép tuc thi ke bat nat phai chiu su trirng phat
thich dang. Luat cling nén quy dinh thanh lap mot don
vi diéu tra mang dé ngadn chan xt ly kip thoi nhirng
thong tin xtic pham nan nhan. Don vi sé diéu tra va
yéu cdu toa an bao vé cho nan nhan, néu xét thay can
diéu tra hinh su thi don vi sé chuyén h6 so cho canh
sat dé viéc diéu tra hiéu qua hon.

3.2.3. Doi vai doi twrong cua nhitng vu bat nat qua
mang la hoc sinh, sinh vién

Hién nay, bat nat qua mang dién ra cuc ky pho
bién va phirc tap dac biét ¢ thanh phan hoc sinh, sinh
vién. Nhirng cudc khao sat, nghién ctru vé bat nat qua
mang déu huéng téi doi tuong la gidi tré nam trong
do tudi tir khoang 12 - 29 tudi. Theo két qua khao sat
vé bat nat truc tuyén cta Trung tdm nghién ctru Pew
, 67% ban tre trong do tudi tir 18 - 29 Ia nan nhan.

“Tidd, xem footnote 5.

Nhirng vu bat nat qua mang gay xon xao trong du luan
hién nay trén thé gigi cling nhu tai Viét Nam chu yéu
dién ra gidi tré vi thanh nién la chu yéu. Dién hinh la
vy viéc nir sinh N.T.A.T (15 tudi) da ty tu sau khi bi
ban trai tung clip “tinh cam” |én mang ¢ ap Da Bac, xa
Xuan Dong, huyén Cam M, tinh Dong Nai. Trudc khi
hanh dong tiéu cuc, T. da phai chiu rat nhiéu 16i xia
X0i, ap luc tir cong dong mang. T. da viét |én trang cé
nhan nhirng 101 van xin moi nguoi dirng ban tan, binh
pham veé su viéc.

Qua do, ching ta c6 thé thay chinh vi con nho tudi
nén cac ban cd cai toi rat I6n, lubn mudn thé hién,
chirng to ban than bat ctr noi dau, hoan canh nao, diéu
do de dan dén nhirng quyét dinh boc déng, thiéu suy
nghi. C6 thé ban dau céc ban chi ddng noi dung béu
xau ban khac |én mang chi dé “cho vui”, nhung dudi
su lan toa khing khiép ctia mang xa hoi, su viéc lai
di xa va kho luong hon bao gio hét. Vi cac em dang o
dd tudi vi thanh nién nén kho dé truy ctru trach nhiém
hinh su, ngay ca Luat Tré em 2016 hay Luat Gido duc
2005 ciing khong dé cap ro vé bat nat qua mang doi
voi hoc sinh, sinh vién. Do dé, viec quy dinh nhirng
treong hop xtr ly vé hanh vi bat nat qua mang riéng
doi vai hoc sinh, sinh vién |a rat can thiét.

Tai bang New Jersey, Hoa Ky, sau vu Tyler Clementi
hoi thang 9/2010'%, vao ngay 5/01/2011 New Jersey
da thong qua dao ludt chong bat nat (The “Anti-Bul-
lying Bill of Rights Act”). Dao luat bao gom ca “cy-
ber-bullying” va yéu cau moi truong hoc phai dua ra
quy dinh chdng bat nat trén website cla truong dong
thai thong bao né hang ndm dén cha me hodc nguoi
giam ho cua hoc sinh hoc tai trrong do. Dao luat da
rang budc trach nhiém cua nha truong, gido vién,
nhan vién nha truong, cha me, ngudi gidm ho cua hoc
sinh phai cé trach nhiém trong cong cudc chong bat
nat hoc duong; ho déu la nhirng ngudi co quan hé
gan gdi va la doi tugng tuong tac nhiéu nhat vai hoc
sinh - nhirng ban trong do tudi de bi bat nat qua mang
nhat. Bang viéc quy dinh nhu trén, cdc em hoc sinh sé
dugc bao vé kip thoi va hiéu qua ciing nhu tranh dugc
nhirng su cd dang tiéc xay ra sau nay.

Hay tai Luat An toan mang (Cyber-Safety Act) cua
bang Nova Scotia, Canada'’ bugc cha me cta dia
tre c6 hanh vi bat nat qua mang cd trach nhiém vai
hanh dong cua con minh. Ho ciing bi xem la ke bat
nat qua mang néu biét hanh dong cua con minh, biét
tac dong xau cua hanh dong bat nat qua mang doi vai

"“Tyler Clementi, mot sinh vién nam thir nhat cua dai hoc Rutgers (bang New Jersey) da bi mot ngudi ban chung phong bi méat ghi hinh canh anh dang
thdn mat vdi mot chang trai khdc va tung lén mang. Chang trai 18 tudi sau dé da nhay xudng song Hudson tu van. Trong vu nay, phién toa xir ngudi ban
cing phong ciing dugc gidi truyén thong My dat tén |3 "New Jersey chdng lai Dharun Ravi® (tén cua ke da quay Ién). Nhung sau dé, Dharun Ravi ciing
chi bi xir 3 ndm ti giam vi tdi ldn nhat |a "xam pham quyén bi mat doi tu”, xem tai https://armatus2. praesidiuminc.com/tools/tylerclementi.pdf, tham

khao ngay 01/12/2017.

"shttp://www.njleg.state.nj.us/2010/Bills/AL10/122_.PDF itham khao ngay 01/12/2017.
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nan nhan (gay so¢ hai, nhuc nh3, lo lang, lam ton hai
strc khoe, long tu trong hay danh du,..) ma khong co
bién phap ngan chan'®. Luat cling dé ra viéc cai cach
Luat gido duc dé thém vao mot sd ndi dung. Hé thong
trurong hoc phai thuc hién viéc ¢d vii, khuyén khich
thong tin dién tur an toan nhu mot nhiém vu bat budc.
Nha trurong cé quyén phan trng hanh vi bat nat qua
mang xay ra bén ngoai khuon vién trutng, hay sau
gio hoc. Hiéu truong co thé budc hoc sinh thuc hién
hanh vi bat nat qua mang nghi hoc dén 5 ngay™. Nhu
vay, Nova Scotia da huéng dén sy bat bugc tham gia
cua nha truong va cha me hoc sinh - nhirng nguai gan
gdii, lién quan tryuc tiép dén cudc song cla hoc sinh,
sinh vién va cling la nhirng nguoi cé kha nédng gitp
dd hoc sinh, sinh viéen mot cach nhanh chéng va hiéu
gua nhat, ngan nglra nhirng su co, hau qua dang tiéc
xay ra.

Theo quan diém cua tac gia, vi tinh chat dac biét vé
tam ly cua Itra tudi hoc sinh, sinh vién, Luat An toan
mang nén co nhitng quy dinh riéng dai véi cdc ban
thudc Ira tudi nay. Luat An toan mang nén bat bugc
sy tham gia cla nha truong, thay co va cha me hoc
sinh trong cong cudc phong chdong bat nat qua mang
dién ra trong gigi hoc sinh, sinh vién. Boi chinh nha
truong, thay co, cha me va chinh nhirng em hoc sinh,
sinh vién la nhirng nguoi gan gii nhat, la nguoi dang
|é phai nam ro doi séng vat chat va tinh than ciing
nhu nguai sé thau hiéu, la noi dé ching dua vao lic
gap kho khan va co vii ching di lén trong cudc song.
Theo do, moi truong phai cé quy dinh chong bat nat
trén website cta truong va thong bao dén cha me hoc
sinh hodc ngudi giam hd cta hoc sinh dd, dong thoi
thue hién viéc co vii thong tin an toan mang dén toan
thé hoc sinh, sinh vién.

3.2.4. Cong dong mang - nguyén nhan gian tiép hay
truc tiép dan dén su ton thuong vé mat tinh than,thé
chat doi véi nan nhan?

Doi khi thu pham cua nhirng tro bat nat ao khong
chi la mot ca nhan ma la ca cong dong. Moi nqudi, ké
ca trée em, déu c6 khuynh huéng trg nén ac y hon va
lan truyén tin dén nhanh hon khi nghi rang ho chi déng
gop mot phan rat nho trong s6 rat nhiéu nguoi bat nat
nan nhan va sé khong phai chiu trach nhiém phap ly
néu co quan chirc ndng vao cudc. Ban co dang bat nat
qua mang? Doi khi nhirng ke bat nat nguoi khac co
thé rat hién lanh va vo hai ngoai dai thuc. Tuy nhién,

"Tldd 13.

khi tham gia vao mang xa hoi, chiu anh hueng bai tam
i dam dong, tu trong “thay troi hanh dao” nén nhiéu
ban khong nghi rang chi vi mot nut like, mot nit chia
se, nhirng cau binh luan soi xét, birc xtc cuia minh co
thé xam pham dén doi song ca nhan, su riéng tu tham
chi ca cam xuc cua ho. Lic do, tha pham chinh thuc
hién hanh vi bat nat khong chi don thuan |a nguyén
nhan khién nan nhan ton thuong nghiém trong, tham
chi tu sat, ma chinh nhirng nut like, share vo cam,
nhirng dong binh luan dc y mdi la nguyén do chinh.

Tuy vay, viéc thuc hién ché tai xtr phat vdi ca mot
cong dong mang la khong thé, chua ké dén viéc co
truy tim ra dugc tat ca nhirng ké da gép phan bat nat
hay khong, viéc xtr phat mgt cong dong doi khi |én t6i
ca hang ngan nquoi sé gdy ra nhiéu y kién trai chiéu
trong du luan. Doi voi cd nhan, nhom nguoi chinh
gay ra su viéc, ching ta cd thé dung phap tri* néu ca
nhan, nhom ngudi dé cé hanh vi xam pham dén quyén
va lgi ich cta ngudi khac hodc gay anh hudng tiéu cuc
dén xa hoi. Nhung doi véi mot cong dong , viéc ap
dung phap tri sé gay ra su kho khan va sy phan doi tir
cong ching, tac gia thiét nghi nhan tri*', gido duc so
dong trong trudng hgp nay mdi la hop ly.

Chinh quyén Nova Scotia, Canada ciing trién khai
hai du an: Speak Up, mot ké hoach hanh dong nham
nhan dién hanh vi bat nat va bat nat qua mang, dé la
mot y tudang toan dién bao gom moi khia canh tir quan
diém xa hoi hoc; va RAISP (Restorative Approaches
In Schools Program, “Cac phuong phap tiép can viéc
phuc hoi trong truong hoc”) dé hudng t6i nhirng chu
dé bat nat ¢ truong hoc va khuyén khich sy nuoi
dudng cac moi quan hé trong hé théng truong hoc,
bao gdm ca hoc sinh, sinh vién, gido vién va cha me
hoc sinh*. Nhirng du an nay hién dang dugc thuc
hién mot cach hiéu qua va dang co nhiéu tac dong
tich cuc dén cong dong, dac biét |a gidi tre, moi nguoi
gi0 day day thirc duge hanh vi cu xir qua mang xa hoi
cua minh va diing cam to cao khi phat hién co6 hanh vi
bat nat xay ra.

Do chiu anh hudng cia tam ly dam dong clng su
y thirc chua dugc cao tir cong dong mang, nhirng vu
viéc bat nat thuong bi day di qua xa trudce khi cong
dong mang kip nhan ra sai lam cua ho, nan nhan da bi
nhirng ton thuong khong thé nao han gan. Vi vay, viéc
nang cao y thirc cho hoc sinh, sinh vién thong qua
nhirng dur dn nham nang cao nhan thirc vé bat nat qua
mang trd nén can thiét hon bao gio hét. Nhirng du an

1822. (3), 22. (4), Part Il Liability for cyberbullying, the Cyber-Safety Act, Tldd 13.

"*Part IV Education Act, The Cyber-Safety Act, Tidd 13.

% http://dulieu.tailieuhoctap.vn/books/khoa-hoc-xa-hoi-nhan-van/quan-ly-nha-nuoc/file_goc_778072.pdf, tham khao ngay 05/12/2017.
Thttp://philosophy.vass.gov.vn/nghien-cuu-theo-chuyen-de/Triet-hoc-Viet-Nam/Tu-tuong-ve-dao-tri-nuoc-o-cac-nha-nho-Viet-Nam-370.html tham khao

ngay 05/12/2017.

? http://www.justice.gc.ca/eng/rp-pr/other-autre/cndii-cdncii/p2.html , tham khao ngay 31/10/2017.
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co thé do nha truong, chinh quyén dia phuong hodc
cac 10 chirc xa hoi trién khai thuc hién dén gidi tre,
tuyén truyén vé ki nang xu ly khi bi bat nat qua mang
va nang cao y thirc cho mai nit like, share hay binh
luan trén mang xa hoi.

4. Ket luan

Tom lai, viec ban hanh Luat Bao vé nguoi ding
mang xa hoi la |é tat yéu theo nhu cau tir thuc tién
trong cudc song hién nay, dac biét la khi cudc cach
mang cong nghiép 4.0 dang dién ra manh mé va anh
hudang khong nho dén su phat trién cua phuong tién
truyén thong ky thuat so6. Tuy vay, ching ta can cé su
xem xét va hoc hoi cac nudc dé ap dung o Viét Nam
mot cach hgp ly, tranh nhirng sai lam khong dang co.

Nhan xét cua sinh vién:

Vé hinh thirc trinh bay: Bai viét kha dai, tuy nhién
van phong va céch viét kha ro rang va dé hiéu. Tuy
nhién, tac gia cling nén cha y lua chon, st dung mot
s0 thuat ngir pht hop hon va tranh I1ap di lap lai nhitng
tir tiéng Anh, tiéng Viét da duoc tac gia phan tich o
phan dau.

Vé noi dung: Téac gia bai viét da cung cap cho nguoi
doc mdt cai nhin tdng quan céc quy dinh vé “bat nat
qua mang” tir phap luat Viét Nam dén phap luat nudc
ngoai kha chi tiét. Cac dan ching phép luat nudc
ngoai kha da dang, tac gia kha tich cuc suu tam céac
nguon tai liéu khac nhau dé phan tich cac khia canh
khac nhau cua “bat nat qua mang”.

Tuy nhién, khi xét tong thé, cac mach y cua tac gia
chua lién két dugc vai nhau va chua dugce sap xép,
phan tich mot cdch hgp ly. Cu thé, & muc 3, kién nghi
ban hanh Luat bao vé nguoi dung mang xa hoi, trinh
tur mach y cta tac gia nhu sau:

3.1. Nhirng hanh vi duoc xem la bat nat qua mang

3.2. Quy dinh vé xur ly hanh vi bat nat qua mang

3.2.1. Dai vai ke thue hién hanh vi quay rdi, bat nat
qua mang

3.2.2. bai vai nan nhan - nguai bi bat nat qua mang
xa hoi

3.2.3. Dai vai doi tuong cua nhirng vu bat nat qua
mang |a hoc sinh, sinh vién

3.2.4. Cong dong mang - nguyén nhan gian tiép hay
tryc tiép dan dén sy tén thuong vé mét tinh than, hay
thé chat d6i v6i nan nhan?

Thir nhat, tac gia da phan tich cac noi dung néu
trén va co rut ra két luan rang néi dung nay phai dugc
dua vao Luat bao vé ngudi ding mang xa hoi. Tuy
nhién, doi vai cac phan phan tich phap luat Viét Nam,
tac gia da cho thay rang quy dinh phap luat c6 dé cap
dén “bat nat qua mang” nhung chua cho thay dugc
bat cap va kho khan khi ap dung cac quy dinh nay.

26 | Practice Makes Perfect

Nhu vdy, quy dinh nay khong ro rang, thong nhat ¢
nhirng diém nao, tai sao tdc gia khong kién nghi sira
doi cac diéu khoan da dugc quy dinh ma kién nghi dé
xuat han mot luat mgi?

Thr hai, phan 3.2 cta tac gia tap trung chu yéu
phan tich cac quy dinh cua nudc ngoai va hudng giai
quyét tinh trang “bat nat qua mang”. Phan nay ng-
hiéng vé 16i viét van chuong hon la phéan tich céc quy
dinh phap luat va dé xuat cac noi dung cho Luéat bao
vé nguoi dung mang xa hoi. Néu ¢ phan nay, tac gia
viét theo hudng so sanh cdc quy dinh cia phép luat
nurde ngoai va phap luat Viét Nam, cho thay dugc vu
diém, khuyét diém hay thiét sét trong quy dinh dong
thai néu dugc quan diém cua tac gia, bai viét sé chat
ché va hgp ly hon.

Thir ba, vé nguon trich dan, bai viét cé dan nguon
trich dan, tuy nhién céch thirc footnote chua chuan va
chua day du. Cé mot sé ndi dung dua ra nhung con
thiéu nguon.

Bai viét hién tai chi dirng o mtrc tai liéu tham khao,
chua c6 cdc nhan dinh hay dé xuat phi hgp. Noi dung
cua 3 phan trong bai viét chua that su lién két vai
nhau va giai quyét tron ven cac van dé ma tac gia
de ra. Do do, néu mudn di dén két luan la “ban hanh
Luat bao vé nguai dung mang xa hoi” cé can thiét hay
khong, sé tot hon khi tac gia danh gia va phan tich
toan dién, cu thé hon cac quy dinh phap luat Viét Nam
va thuc tién ap dung céc quy dinh.

Nhan xét cua giang viéen:

Tac gia da chon mot dé tai kha thd vi, con mai me
va c0 tinh cap bdch tai Viét Nam hién nay. Bai viét thé
hién ro tac gia da co su tim toi, nghién clru van dé
mot cdch nghiém tic, can than va kha sau sac. Bén
canh do, bai viét cling dam bao dugc tinh khoa hoc
trong két cau va van phong ciing nhu ¢é nguén tai liéu
kha phong phu véi nhiéu so liéu ro rang, thuyét phuc.
Mot uu diém dang chd y cua bai viét |a tac gia co su
nghién ctru kha ky va da dang cac quy dinh phap luat
nuéc ngoai, trén co so do, coé su phén tich, so sanh
vGi quy dinh phap luat Viet Nam hién hanh. Tuy nhién,
mat sd phan tich, danh gid cua tac gia vé cac quy dinh
cua phap uat Viét Nam chua dugc chinh xac, day du
va logic, tir do dan dén mot vai kién nghi con chua
mang tinh thuyét phuc.

Goi y: tac gia co thé tiép can van dé ¢ hudng lam
rd hon su khac biét @ mot s6 khia canh nhu chu thé,
hanh vi, hdu qua gilra bat nat trong méi truong thuc
té voi moi truong mang; qua do, lam bat lén nhirng bat
cdp trong quy dinh cta phap luat hién tai von chu yéu
chi phli hgp dé diéu chinh cdc hanh vi quay rai, lam
nhuc ngudi khédc trong méi truong thuc té.
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Nhan vat & Su kien

~ MONTESQUIEU h
“BAN VE TINH THAN PHAP LUAT"
HOI CHUONG KHAI TRI"

Nguyén Dang Minh Chau & Tran Thi Thu Trang
Sinh vién K17502, Pai hoc Kinh té - Luat, DHQG Tp.HCM.

Trudc béi canh nhiéu nhuong cua xa hoi Phap thé ky XVIII, tu tuong khai sang sém dugc hinh thanh tir
nhiing thé ky trudc, ltc bay gio da bat dau lan réng trong Iong nhan dan Phap. Ciing tir d6 da dan xuéat hién nhiing
nha tu tuong xa héi, chinh tri 10i lac nhu Leibnitz, Rousseau, Wolff,... voi nhiing tac pham dé doi. Trong dé néi bat
vé phuong dién phap luét, chinh tri cd thé ké dén la "Ban vé tinh than phap luat’, duoc viét boi Charles de Secondat
Montesquieu.

Charles de Secondat Montesquieu

Montesquieu, nguoi Phap, sinh ndam 1689
va mat nam 1755. Trudc khi mat, ong da dé lai
nhirng tdc pham lén c6 anh huong sau sac tai
ché do chuyén ché, doc tai trong xa hgi Phap va
chau Au thé ky XVIIL.

Xuat than tir gia dinh dong doi quy tdc, ngay tir
nho Montesquieu da thé hién tai nang cua minh.
Long ham tim t0i, hoc hoi; nhiét tinh nghién ctru
cac van de trén khap céac linh vuc, mang dam
tinh duy ly va thé tuc cua 6ng trong thoi ky nay
da phan nao du bdo hoi chuong khai tri. Tiéng
chudng sé vang lén dé thirc tinh thoi ky den toi
cua xa hoi duong thoi. Khi truong thanh, ong noi
|én trong viéc phan tich céac van dé vé phép luat,
chinh tri. Bén canh do, Montesquieu con dugc
biét dén la mdt nha nghién ctru khoa hoc tu nhién
va binh luan xa hai lic bay gio.

Thoi ky Khai sang?

Phong trao Khai Sang dién ra & giai doan thé
ky XVIII & chau Au. Day | thai ky cé nhiéu chuyén
bién quan trong vé chinh tri, xa hoi, dac biét la
su xuat hién cua thé ché dan chu tu do, c6 thé
nodi rang, nén tang cua phap quyén ngay nay dugc
hinh thanh tir thai ky Khai sang . Va nhirng ngu i
da mang lai diéu nay chinh la nhirng nha tu tudng
cung thai, ho tin rang ho c6 thé mang lai tia sang
mdi cho xa hoi den t6i duong thoi. Trong do, noi
bat la nha luat hoc Montesquieu vdi tdc pham

'(Y day “hoi chudng duoc hiéu déng vai tro ra hiéu lénh, tiéng chudng vang lén phé tan man dém, danh thirc moi ngudi thire day; “khai tri” 1a mé mang
tri 6c dé tiép nhan céi mdi. “Hoi chudng khai tri” 1a sur canh tinh ngudi dan Phap trudce xa hoi doc tai, hwdng ho dén dnh sang cia déan cha.

Minh Anh, Gigi thieu sach: Thai dai Khai Sang thu nho cho ban doc Viét, tap chi Luat Khoa, 2016, http://www.luatkhoa.org/2016/06/5323/, [ngay
truy cép 19-10-2017]
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“Ban vé tinh than phap luat”.

Tac pham “Ban vé tinh than phap luat”

Tap sach lon “Tinh than phép luat” dugc nghién
ctru, soan thao bai Montesquieu o |au dai Brede - noi
ong sinh ra va Ion |én, trong nhirng nam tir 1741 dén
1749. Khoang thai gian nay, Montesquieu da lam viéc
cang thang dé hoan thanh tac pham dan dén su suy
yéu vé mat strc khoe.

“Ban veé tinh than phap luat” thé hién thai do cam
ghét, phan ng ctia Montesquieu doi véi ché do chuyén
ché va chu truong thay thé bang mot hinh thirc tién
bo hon®. Trong tac pham, ong da nhan manh rang:
ong vua chuyén ché la “mgt con ngudima ca nam giac
quan ludn luon noi rang ong ta |a tat ca, va moi nguoi
khong la gi céi gi hét (...) Néu ong giao viéc cho nhiéu
nguoi thi ngudi nao ciing tim cach chay chot dé dugc
lam tén day t¢ hang nhat cua ong ta (..)" “.

Ciing chinh trong nha nudc doc tai dé, nha nuéc
ma vua nam quyén tuyét doi, dan chdng dan thich
nghi v@i viéc bi tudc doat tat ca quyén lgi cia minh.
Do do, dé gidi han pham vi quyén lyc, Montesquieu da
sang lap ra ly thuyét phan quyén: |ap phdp, hanh phap
va tu phap. Thuyét nay van dugc dp dung dén ngay
nay trong nha nudc phap quyén. Va ciing theo ong,
Montesquieu coi phap luat la phuong tién hiru hiéu
trong viéc duy tri trat tu xa hgi va ché udc quyén luc
nha nudc. Tuy nhién, nén dan chua phap tri ay chi mang
y nghia tich cuc va phat huy tac dung cta né phai dua
trén nguyén tac dao dirc va long khoan dung, cla tinh
than trach nhiém va su hy sinh quyén lgi riéng tu cho
muc dich chung®.

Méc du dé tai ma tac gia luva chon nghién ciru mang
tinh bao la va triru tuwgng, nhung bang no luc séng
tao, linh dong nhirng ky xao hanh van, Montesquieu
da tao ra mot tac pham nghién ctru khoa hoc ngan
gon, khong qua trlru tugng va kho hiéu. Tuy la mot
luat gia chuyén nghiép, Montesquieu da khong dé cap
dén nhirng van dé phap ly theo thudc tinh cta phuong
phap co truyén. Dong thoi la mot triét gia, ong da lua
chon phuong phéap thuc nghiéms®, phan tich ban chat,
cai hon, cai tinh than cua phap luat. Chinh nho nghé
thuat d6 ma tac pham nhanh chong di vao long quan
chung, héa thanh dong luc dau tranh xéa bo hinh thirc
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Tap "Tinh than phap luat"

nha nudce cii dé huéng dén mot hinh thirc nha nudc
mdi tién bo hon.

D&t tac pham “Ban vé tinh than phap luat” trong
thoi dai Khai Sang, chiing ta khong khé dé phat hién
va cong nhan nhirng diém mai me. Khong sa vao cai
nhin chi quan, duy Iy cuc doan cta nhitng nha luat
hoc trude va cung thoi, Montesquieu da phan tich
phap luat trong cai nhin khach quan, bao quat. Mon-
tesquieu da chi ra su khéc biét Ién gitra céc chinh thé
(dan chu, quan cha va chuyén ché) va cac nguyén tac
cau thanh mai chinh thé (dao duc, danh du, sg hai),
tinh twrong doi cua luat phap trong mdi trong quan vai
lich str va cdc yéu t6 bén ngoai. Chu trrong phan doi
nhirng su lam dung cua thoi dai bay gio vé chinh tri,
xa hoi, con nquoi, dng doi hoi sy thay doi hop Iy bang
mot ly tuwong tu do, dan chu vira phai’.

Tuy da hon 250 nam ké tur khi tac pham “Ban vé
tinh than phap luat” cua Montesquieu ra doi nhung
tu tuong tinh hoa cua ong van luon la chia khoa dé
ma toang canh ctra cua ché do doc tai, dan dat nhiéu

*Nguyén Thi Thu Hurong, Vién Triét hoc - Vién Han Lam KHXH Viét Nam, S.Montesquieu - nha Triét hoc khai sang véi tu trang dé cao "Tinh than phap

luat”,
phap-luat-684.html, [ngay truy cap 19-10-2017].

hitp://philosophy.vass.gov.vn/nghien-cuu-theo-chuyen-de/Phuong-Tay/S-Montesquieu-nha-triet-hoc-Khai-sang-voi-tu-tuong-de-cao-tinh-than-

‘Montesquieu, Ban vé tinh than phap luat, Nxb Ly luén chinh tri, Had Ngi, 2006, tr. 54.
*NCS. Phan Thi Hién, Chuan bi bao vé - T tirang chinh tri Montesquieu trong tac pham Tinh than phap luat va y nghia cua né doi vai viéc xay durng nha
nudc phap quyén Xa hdi chi nghia Viét Nam, Dai hoc Quoc gia Thanh phd hd Chi Minh, 2015, hitp://www.vnuhcm.edu.vn/?Articleld=c0f371c9-bb55-

45ea-ae70-5bfd479d0c15, [ngay truy cap 20-10-2017).

¢p-T, Luat nhan quyén, TU' DO VA CNTD (3): QUYEN LUC PHAI BUGC PHAN CHIA, http://www.nhanguyen.vn/modules.php?name=News&op=detail-

snews&mid=259&mcid=5, [ngay truy cép, 03-12-2017].

’D-T, Luat nhan quyén, TU' DO VA CNTD (3): QUYEN LUC PHAI DUOC PHAN CHIA, http://www.nhanquyen.vn/modules.php?name=News&op=detail-

snews&mid=259&mcid=5, [ngay truy cap, 03-12-2017].
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quoc gia, nhiéu dan toc dén vai khat vong tu do, dan
chd va dugc hudng nhirng quyén lgi xtirng déng.

Loi binh cua Désiré Nisard (1806 - 1888):

Sau khi nghién ctru tap sach “Ban vé tinh than phap
luat” ciia Montesquieu, Désire Nisard, mot nha bao
dong thoi la nha phé binh van hoc noi tiéng thaoi bay
gio da danh gia rang day la tac pham mang y nghia
soi sang, dan duong cho viéc stra doi luat phap nha
nudc duong dai dén hinh thanh mot cha thé thong
nhat, tién bo.

“Chac chan rang Montesquieu khéng phai mot
chién binh thé ky XVIIl di danh vao ché dé hién hanh.
Tu tuong cua 6ng thién vé gilr gin su 6n dinh cua ché
do hon la dap tan trat tv da duoc thiét lap. Nhung,
dirng giira nhirng ngudi hudng dan quéc dan, cé nhirng
ke dua qudc dan di lac hudng thi phai cé nhirng ngudi
soi sang. Montesquieu chinh la ngudi soi sang. Chua
c6 ai vurot Ién hon 6ng. Soi Sang: dé la diéu 6ng mong
mudn. “Tinh than phap luat” Ia ngon duéc trong khoa
hoc xa h6i, mot Ian né duac thap lén thi sé khong bao
gio tat. Trong tac phdm nay, co nhing diéu lam cho
chinh thé cai tri tét dep hon Ién, khéng cé diéu gi la mo
tuong hao huyén.”

(Trich "Lich str van hoc Phap" - tap 4)

Charles de Secondat Montesquieu, tac gia cua tac
pham “Ban vé tinh than phap luat”, van luon duoc biét
dén nhu ngudi da rung lén hoi chuong khai tri trudc
xd hai doc tai lic bay gio. Tuy tac pham dugc hinh
thanh dua trén nhitng van dé chinh tri nhay cam, song
Montesquieu da khéo léo truyén tai vao tirng con chir,
nhirng cum tir chinh tri nhirng 161 giang giai ngan gon,
dé hiéu nhat. Cong trinh nghién ctru d6 s¢ dy dau phai
chi la tdc pham cua mot nha luat hoc tai ba, 10i lac ma
do con la tac pham cta tam huyét yéu nghé, mong
muon doi mdi luat phap-chinh tri thoi dai. Nhirng diéu
do that su da va van luon khién bao thé hé nquoi doc
phai cam phuc truée mot tu duy lén.

®Ché do o day 1a ché dd quan chu.
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- Legalese Corner -

ANTITRUST AMNESTY,GAME THEORY, AND

CARTEL STABILITY
(AN XA TRONG CHONG B{C QUYEN, LY THUYET TRO CHOI VA THiH ON BpEt

CUA THOA THUSN HAN CHE CANH TRANH)

1. Introduction

Since the reformed Corporate Leniency Policy
was announced in 1993, its amnesty program
has been the "most effective generator of cartel
cases and is believed to be the most successful
program in U.S. history”. However, the mechanism
by which the amnesty program works is far more
complicated. This Article, by using a series of
prisoner’s dilemma models, argues to make us
understand that mechanism-mainly focusing on
creating distrust among cartel co-conspirators.
Based on that discussion, it suggests changes that
would increase the program's effectiveness even
further.

2. The Prisoner’s dilemma model

A prisoner's dilemma exists when two parties
pursue their own individual interests and act in a
rationally selfish manner, which results in both
parties ending up in a worse position than if they
had cooperated and pursued the group's interests
instead of their own.

In the classic prisoner’s dilemma, two suspects
have committed both a major crime and a minor
crime. The police have sufficient evidence to
convict both of them for the minor crime, but
not enough to sustain convictions for the major
crime. The police are interrogating the suspects
about their role in the major crime. Neither of the
prisoners has confessed, but the confession of
either would be enough to convict the other of the
major crime. The police want to convict at least
one—and hopefully both—of the prisoners for the
major crime, so they offer each the same deal: “If
you confess and provide evidence against your
partner, then you'll get no jail time forher the minor
or major crime and he'll get a three-year sentence.
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1. Gigi thieu

Tir khi Chinh sach Khoan hong cho doanh nghiép
(stra doi) dugc cong bo vao nam 1993, chuong trinh
khoan hong ctia n6 da va dang la cong cu hiéu qua nhat
trong viéc phat hién céc vu viéc han ché canh tranh va
duoc xem la chuong trinh thanh cong nhat trong lich
st nude Mi. Tuy nhién, co ché hoat dong cta chuong
trinh khoan hong nay rat phirc tap. Do vay, dua trén viéc
st dung mot loat cdc mo hinh tinh thé ludng nan cua
nguoi tu, bai viét nay phan tich nham gilp ching ta
hiéu vé co ché ay-cha yéu tap trung vao viéc tao ra su
nghi ngo gira cac thanh vién trong thoa thuan han ché
canh tranh. Dya vao do, bai viét dé suat nhirng thay doi
dé co thé gitp tang tinh hiéu qua cho chuong trinh trén.

2. Mo hinh thé lurong nan cua nguoi tu (Song de tu
nhan)

Tinh thé nay ton tai khi hai bén cling theo dudi nhirng
lgi ich ca nhan va hanh xtr theo mét céch toan tinh ich
ki, diéu nay dan dén hé qua xau hon cho doi bén so
v@i viéc néu ho cling hgp tac va cung theo dudi lgi ich
chung.

Trong mo hinh song dé tu nhan co dién, hai doi
tugng tinh nghi da pham phai ca t6i I6n lan toi nho.
Canh séat diéu tra c6 du bang chirng vé toi nho nhung
van chua du dé tiép tuc két nhirng doi tugng nay vao toi
lon. Ho tra hoi vé hanh vi ctia nhitng d6i tugng tinh nghi
lien quan dén tgi I6n. Khong mot tu nhan nao tu tha,
tuy vay, chi can 16i khai cia mot trong hai ciing du dé
két ho vao t0i I6n. Canh sat diéu tra luon mudn két toi
dugc it nhat la mot, hon hét la ca hai ti nhan. Bai vay,
ho dua ra diéu kién nhu nhau cho moi ti nhan: “Néu
anh chiu tu tha va cung cdp bang chirng chong lai doi
phuong, anh sé khong phai chiu bat ctr hinh phat ti nao
vi t9i nho hay tdi I6n con nguoi kia sé phai nhan hinh
phat tu 3 nam. Nguoc lai néu ngudi kia tu thi con anh
thi khong, anh phai chiu hinh phat ti 3 ndm trong khi
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However, if he confesses and you don't, you'll get the
three-year sentence and he'll walk. But, if both of you
confess, we won't need your testimony and both of
you will get a two-year sentence. Finally, if neither of
you confesses, then you'll each get one year in prison
on the minor crime. Your partner is being offered the
same deal.” This shows that each prisoner pursuing
his own short-term self-interest should confess.
Therefore, confession becomes each prisoner's
dominant strategy.

2.1. Its relevance to the prosecution of price-fixing

The prisoner’s dilemma is especially true in cases
of criminal price-fixing conspiracies, which are
difficult to prove in the absence of testimony from
a cartel participant. However, antitrust prosecutors
lack something that the prosecutors in the theoretical
model possess: leverage of a minor crime. The
absence of a provable minor crime would eliminate
the prisoner’s dilemma.

In the context of price-fixing conspiracies, the
absence of a provable minor crime means that firms
may reasonably calculate that it is more profitable
to continue the cartel than to expose it. If a firm's
partner has not confessed, then that firm should
not confess either. Mutual non-confession means
that both firms can continue to fix prices and earn
substantial profits. Although confession may secure
amnesty for a firm, the confession will destroy the
cartel and expose the confessor to numerous lawsuits
and other costs. So long as one’s partner does not
confess, a price-fixer generally can feel confident
that it is not going to be convicted and will not serve
prison time. It is preferable to not serve prison time
while earning cartel profits (that is, to not confess)
than to avoid prison while incurring private liability
(that is, to confess). Under these circumstances,
each firm is best off mimicking its partner’s response
to the government’s offer. This is a coordination
game, including two potential equilibria: mutual
non-confession and mutual confession. This means
that neither player has a dominant strategy. Thus, by
definition, confession is not a dominant strategy.

2.2. Prosecutors’ Efforts to motivate confessions

There are at least three ways that prisoners can
solve their dilemma: contract, force, and trust. In
the absence of enforceable contracts and credible
threats of violence, trust is the best solution to the
prisoner’s dilemma for firms. This means that antitrust
prosecutors seeking to motivate confessions have
two related goals. First, they should try to create a
prisoner’s dilemma in which confession appears to be

anh ta dugc tu do. Nhung, néu ca hai cling tu th thi
ching toi khong can phai thu thap thém bang chirng
nira, ca hai sé cung bij phat tll 2 ndm. Cudi cling, trong
truong hop khong ai tu thi, ca hai sé cliing phai ngoi
tu 1 ndm. D6i phuong cia anh ciing sé dugc dua ra
mot diéu kién tuong tu vay”. Tir day co thé thay, ngui
tl mudn dat dugc lgi ich tdi vu nén ty tha. Lic nay, tu
thu duge xem la chién lugce ap dao.

2.1. Moi lién hé giira thé luéng nan ctua ngudi ti va
viéc truy té hanh vi an dinh gia

Mo hinh song dé tu nhan nay dac biét ding vai
nhirng @m muu an dinh gia, hanh vi ma kho co thé
vach tran vi thiéu bang ching tir cac thanh vién trong
thoa thuan. Tuy nhién, nhirng cong t6 vién chdng doc
quyén thiéu mat magt diéu gi d6 ma trong mo hinh co
dién, cac cong to vién khac co: don bay cia mot toi
nho. Viéc khong co6 bang chirng vé toi nho co thé sé
lam mat di thé ludng nan.

Trong boi canh cua am muu kiém soat gia ca, viéc
thiéu di bang ching vé toi nho khién cho cédc doanh
nghiép c6 thé tinh toan hgp li rang viéc tiép tuc thoa
thuan sé co lgi hon |a phoi bay né ra. Néu mot thanh
vién trong thoa thuan van chua tu tha thi thanh vién
khac ciing khong nen tu tha. Viéec khong cung tu tha
co nghia rang cac doanh nghiép co thé tiép tuc an
dinh gia va thu duogc lgi nhudn bén virng. Méc du
tu thu sé dugc huong su khoan hong cua phap luat
nhung nod ciing sé pha vo thoa thuan han ché canh
tranh va khién thanh vién tu tha dinh vao nhirng vu
kién cling nhu phai chi tra hang loat chi phi phat sinh
khdc. Vay nén chi can doi phuong khong tu tha thi ho
sé cam thay an tam khong bi budc tgi va chiu hinh
phat tl. Khong chiu hinh phat ti nhung van thu dugc
lgi nhudn tir thoa thuan (tire khong tu tha) van hon
|a tranh dugc né nhung lai phai chiu trach nhiém cé
nhan véi nhirng thanh vién khac trong thoa thuan (tic
tu thd). Trong nhitng trurdng hgp nhu thé, moi doanh
nghiép tot nhat la lam theo phan Ung cua doi phuong
ddi vdi dé nghi cta chinh phu. Bay dugc goi la tro choi
phoi hop, bao gom hai thé can bang: khong clng tu
thd va cling nhau ty tha. Diéu nay c6 nghia rang khong
ai ¢ chién lugc ap dao. Do do, tu tha lic nay khong
phai la chién lrgce dp dao.

2.2. No luc thic day tu thi cua cdc cong to vién

Co it nhat 3 cach dé tu nhan co thé giai quyét thé
ludng nan cua ho: hop dong, su de doa bat budc va
sur tin tuong lan nhau. Trong trugng hop khong c6 hgp
dong va ciing khong co su de doa chac chan nao thi
su tin tuong |a giai phap hiru hiéu nhat cho thé luong
nan cua cdc doanh nghiép. Nhu vay thi cong to vién
chong doc quyén, nguoi dang cd gang thic day su
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the dominant strategy. Second, they should insure
that the cartel members are unable to generate
sufficient mutual trust to solve that prisoner’s
dilemma. In the event that a true prisoner’s dilemma
cannot be created, prosecutors should attempt to
destabilize the cartel by making confession seem
like the best available strategy even if it is not
dominant. These tasks can be accomplished by
offering incentives to price-fixers who confess and
by creating distrust among cartel partners.

3. Creating cartel instability through antitrust
leniency guidelines

In 1993, the Antitrust Division announced its
revised Corporate Leniency with three major
revisions: (1) amnesty is automatic if there is no
pre-existing investigation; (2) amnesty may still
be available even if cooperation begins after the
investigation is underway; and (3) all officers,
directors, and employees who cooperate are
protected from criminal prosecution. The new
policy has a net effect of increasing the certainty
of amnesty for some would-be confessors and
this has led to an overall increase in amnesty
applications.

3.1. Using Distrust to Create a Prisoner’s
Dilemma

Distrust serves two critical purposes. First
it prevents firms from solving the coordination
problem that they now face. Second it may move the
players closer to an environment where confession
seems to be the utility-maximizing option.

Although traditional prisoner's dilemma is a
static game, suspects do not make decisions in
defined iterations in the real world. Therefore, the
way to try to approximate a prisoner’s dilemma is
to introduce a temporal element into the game,
which does not give the suspects enough time to
wait and see what their counterparts do before they
decide to confess or not. For example, the Antitrust
Division gives descending discounts to subsequent
confessors so that confession becomes the best
strategy. This causes the insoluble coordination
problem.

In reality, all cartels start out with all participants
not confessing, a stable equilibrium. Each
player believes that the probability of its partner
confessing is zero, then neither player is better off
confessing. As the perceived probability of one's
partner confessing increases and the cost of being
the sucker increases, it becomes more likely that
one’s best move is to confess quickly. If antitrust
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tu thi sé c6 2 muc tiéu. Dau tién, ho sé phai co tao ra
thé ludng nan dé sao cho lic nay viéc tu thi trg thanh
chién luvge ap dao. Thir hai, ho phai dam bao rang céc
thanh vién trong thoa thuan khong thé tao duoc du su
tin trong lan nhau dé giai quyét thé ludng nan. Trong
truong hgp khong thé tao ra dugc thé ludng nan, cac
cong to vién phai no luc pha vo thoa thuan bang cach
|am sao cho tu thi 12 chién luge tdi wu nhat san co mic
cho day khong phai la chién luge dp dao. Nhitng nhiém
vu nay chi cé thé hoan thanh khi tao ra dugc su ngo
vuc gilra cac thanh vién trong thoa thuan dé khuyén
khich ho tu thu.

3. Tao ra su bat on dinh trong thoa thuan han che
canh tranh thong qua cac hudng dan canh tranh vé
chinh sach khoan héng

Nam 1993, Vu Chong doc quyén ban hanh Chinh
sach Khoan hong cho doanh nghiép (stra doi) voi ba
thay doi: (1) khoan hong dugc tr dong dp dung néu
chua tirng c6 cudc diéu tra nao trude day; (2) khoan
hong van c6 hiéu luc ngay ca khi cudc diéu tra da dugc
tién hanh; (3) moi nhan vién, giam doc va nguai lao
dong noi chung khi hgp tac diéu tra déu dugc bao vé
khai truy ctru trach nhiém hinh sy. Chinh sach méi nay
thuc su co hiéu qua trong viéc gia tang tinh chac chan
cua viéc huong khoan hong doi vai cac doanh nghiép
va két qua |a lam tang tong thé so lugng don xin huong
su an xa.

3.1.Sur dung su nghi ngo dé tao nén tinh thé ludng
nan cua nquoi ti

Viéc str dung su nghi ngo nham hai muc dich quan
trong. Dau tién la nd ngan chan cac doanh nghiép giai
quyét bai toan hai hgp ma ho dang gap phai. Thi hai la
no thic day cac doanh nghiép tién gan hon dén tinh thé
ma tu thi dugce xem la lua chon t6i vu nhat.

Tuy thé ludng nan co dién la tinh thé ¢ trang thai tinh
khi chi tap trung vao hanh vi cua doanh nghiép bi tinh
nghi, nhung trong thuc tién cac doi tugng tinh nghi co
su xem xét hanh vi cta minh trong madi tureng quan voi
hanh vi cta dai tha. Vi vay, cdch thirc dé dat dén thé
ludng nan la bé sung thém yéu t6 thoi gian vao tinh
thé nay, dé cac nghi pham khong cé du thoi gian ma
cht doi dong thai tir nhirng thanh vién khac trong thoa
thuan trudc khi ra quyét dinh co tu tha hay khong. Vi
du nhu Vu Chdng ddc quyén giam nhe hinh phat cho
cac doi tugng tly theo thir ty ma ho tu thi dé tu thad
trg thanh chién lrge t6i vu nhat. Diéu nay khién cho
viéc hop tac tro thanh bai toan nan giai doi vai cac doi
tugng tham gia.

Thuc té, moi thoa thuan han ché canh tranh déu bat
dau trong trang thai on dinh khi khong thanh vién nao
c6 y dinh tu thd. Moi thanh vién déu tin tudng rang xac
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authorities can generate enough distrust, they
can simultaneously approximate a prisoner’s
dilemma and prevent its solution to make price-
fixers perceive confession to be in their best
Interest.

3.2. Creating Distrust

Through high sanctions and the Antitrust
Division's amnesty program, there are two
effective elements to create distrust: (1) the
incentives to confess and (2) the cost of betrayal.

(1) The Incentive to Defect

People in a prisoner’s dilemma are less likely
to trust each other when benefits of defecting
(confessing) are relatively high. When one has
been offered the same deal, one’s partner should
trust him less. Once he knows that she trust him
less, that should make him trust her even less.
There is a vicious cycle of distrust until someone
confesses. Therefore, the goal is to convince a
suspect that it is in his best interest to confess
by convincing him that it is in his partner’s best
interest to confess. Beginning with the 1993
changes in the amnesty program, the incentive
which the government has given firms is that the
first firm confessing receives the most important
prize of all: eliminate criminal fines and reduce
private liability from treble damages to single
damages.

(2) The Cost of Betrayal

In the context of a prisoner’s dilemma, the cost
of betrayal is the cost associated with the worst
outcome-cooperating when other players defect.
Increasing this cost makes people more wary
and less trusting. If it becomes sufficiently high,
it becomes rational to distrust the other players
and forego cooperation even though cooperation
would yield higher gains than confessing.
One way of ensuring confession, which is not
technically a dominant strategy, is to make the
cost of guessing wrong as to the other cartel
member's behaviour unacceptably high. The
higher the criminal fines and other penalties, the
less likely firms will be trust their partners. Then a
rational firm will confess first simply to avoid the
high cost of confessing second or last.

In general, the two efforts- rewarding the first
confessor while harshly punishing all other- work
in tandem, as increasing the spread between
the benefits associated with confessing and the
losses associated with being the sucker makes it
harder for players to create and maintain mutual
trust.

suat tu tha cta nhirng ngudi khac la bang khong. Tuy
nhién, néu ho nhan thay xac suat nay tang va cai gia phai
tra cho viéc kha khao tin vao thoa thuén ciing tang, ho sé
nhanh chdng ty thi. Néu cac co quan chong doc quyén
co thé tao ra du su nghi ngo, ho co thé dong thoi tao
dugc thé ludng nan cia ngudi tu va ngdn chén cac giai
phdp cho tinh thé nay dé khién cac doi twgng nhan ra tu
thu chinh la lra chon tot nhat.

3.2. Tao su nghi ngo

Dua vao céc ché tai manh va chuong trinh khoan héng
cua Vu Chang doc quyén, cé hai nhan to hiéu qua gop
phan tao nén sy nghi ngo: (1) khuyén khich tu tha va (2)
chi phi phan badi.

(1) Khuyen khich tu thi

Cac doi tuong trong song dé tu nhéan it tin tuong lan
nhau khi lgi ich tir viéc tu tha 1a tuvong doi cao. Khi moi
doi tugng dirng trude 16i dé nghi vé loi ich nhu nhau, ho
sé tin tuong nhau it hon. Mot khi ho biét minh duoc tin
tuang it hon, ho sé cang tin tudng nhau it hon nira. Vong
luan quan cta su nghi ngo lan nhau tiép dien dén khi co
ai do tu tha. Do dé muc tiéu la khién cho nghi pham tin
tuong rang tu thu |a tét nhat doi vai ho, duoc thuc hién
bang cach thuyét phuc ho tin rang tu tha ciing la lya chon
tot nhat doi vai thanh vién khac. Bat dau vdi nhirng thay
dai trong chuong trinh an xa nam 1993, khuyén khich ma
chinh quyén danh cho cac doanh nghiép la doi tugng tu
thu dau tien nhan dugc phan thuong gia tri nhat: mién
trir trach nhiém hinh su va giam trach nhiém béi thuong
tlr gap ba lan thiét hai xuéng bang ding thiét hai thuc té.

(2) Chi phi phan boi

Trong boi canh cua song dé tu nhan, chi phi phan boi
la cdi gia lién quan dén két qua hgp tac t6i té nhat khi
nhirng thanh vién khac tu tha. Viéc tang chi phi nay kh-
ién cac doi trgng than trong hon va it tin tuéng l1an nhau
hon. Khi chi phi dé du Ién, tat yéu cdc thanh vién trong
thoa thuan sé khong con tin tuong nhau nira va pha va
thoa thuan méac cho lgi ich tir thoa thuan co thé cao hon
nhiéu so vai viéc tu thi. Mot cach dé dam bao viéc tu thi
cua cac nghi pham, du khong that su Ia mgt chién lugc
ap dao, la lam cho viéc suy dodn sai dong thai cua cac
thanh vién khac tro thanh céi gia qua dat. Tién phat cang
cao, cac ché tai cang manh, long tin gitra ca thanh vién
sé cang sut giam. Tir d6, mot doi twgng khon ngoan don
gian sé tu thu dau tién dé tranh phai ganh chiu chi phi
cao cho viéc tu thi o céc thir tu tiép theo.

Noi chung, hai hanh dong: thuong cho doi tugng tu
tha dau tién trong khi phat ndng céac doi tuong con lai
luon di doi vai nhau, bai vi su chénh léch gitra loi ich cua
viéc tu tha va hau qua cua viéc im lang cang tang thi
cang gay kho cho cac thanh vién trong viéc xay dung va
gilr virng long tin |an nhau.
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4. Maximizing distrust

The amnesty program has done an effective
job of creating distrust and toppling dozens of
cartels. Unfortunately, in many cartels it may
still be difficult to create distrust among firms.
Here are some possible ways for revising the
amnesty program in order to destabilize these
cartels.

4.1. AmnestyEligibility for Cartel Ringleaders

Under the Corporate Leniency Policy, a
firm is ineligible for amnesty if it is either the
ringleader or instigator of the cartel. However,
the ringleader of the cartel should be eligible
for leniency, because if she is not then others
can trust her not to reveal the price-fixing to
the government. In other words, her ineligibility
makes her more trustworthy.

Although a price-fixing conspiracy is so
injurious to consumers and to efficiency that the
government may not want a firm that engages
in such bad conduct to be eligible for leniency,
this justification for the no- ringleaders rule
focuses more on short-term spite than long-
term deterrence. It is important to take a
long-term view, and prosecutors do so in
other contexts, for example, in order to bring
down organized crime, murderers are given
leniency in exchange for their cooperation
with authorities. The proper way to signal
antitrust law's particular displeasure with
cartel instigators and ringleaders is to assign
higher penalties to them, as the Sentencing
Guidelines currently do. This also gives the
ringleader a greater incentive to defect first
because it has more to lose if someone else
confesses first. Knowing that the ringleader
has a relatively greater incentive to confess
makes the ringleader less trustworthy. This
could deter cartel formation. For those cartels
that are created, making ringleaders eligible
for amnesty increases the probability that non-
ringleaders will confess and that cartels will be
brought down, with their ringleaders receiving
significant punishment.

Moreover, antitrust agencies want to reduce
creation of cartels. One argument is that
removing instigators from amnesty eligibility
will make people less likely to instigate
cartels. This approach, though, is flawed both
empirically and theoretically. Even before a
formalized amnesty program, firms instigated
cartels. The lack of any opportunity to sell out
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4. Toi da hoa su nghi ngo

Chinh sach khoan hong da mang lai hiéu qua trong viéc
tao ra su nghi ngo va lam lung lay nhiéu thoa thuan han
ché canh tranh. Dang tiéc la trong nhiéu thoa thuan, van
rat kho dé tao ra dugc su nghi ngo gilra cac doanh nghiép.
Dudi day la mot vai phuong dn kha thi cho viéc stra dai lai
chinh sach khoan hong dé pha vo nhirng thoa thuan nay.

4.1. Quyén huong khoan hong cho thanh vién cam dau
thoa thuan han ché canh tranh

Theo chinh sach khoan hong cho doanh nghiép, mot
doanh nghiép khong thudc doi tuong dugc hueng chinh
sach nay néu thanh vién d¢ gitr vai tro chu muu hay cam
dau trong thoa thuan han ché canh tranh. Tuy vay, thanh
vien cam ddau thoa thuan nén duoc hudng khoan hong
boi viéc thanh vién cam dau khong dugc huang quyén
nay dong nghia vai viéc nhirng thanh vién khac c6 thé tin
tuang rang thanh vién do sé khong tiét 10 thoa thuan cho
chinh phu biét. N6i cach khac, viéc khong cé quyén hudng
khoan hong khién cho thanh vién cdm dau tro nén dang
tin cay hon.

Mdc di mot am muu an dinh gia gdy rat nhiéu thiét
hai cho nguai tiéu diing va ca hiéu qua kinh té nén chinh
quyén co |& khong mudn mot doanh nghiép co hanh vi xau
nhu vay dugc huang khoan hong, nhung i I cho nguyén
tac nay tap trung nhiéu vao xu li ngan han hon la ngan
chan lau dai. Quan trong la co tdam nhin xa va cac cong
t0 vién da lam nhu vay trong nhirng trudng hop khac, vi
du, dé triét pha toi pham cé o6 chirc, ke giét nguai dugc
huong khoan hong dé doi lay su hop tac véi nha cam
quyén. Cach hop Ii dé thé hién sy nghiém khac cua luat
chong doc quyén véi nhirng chu muu va thanh vién cam
dau chinh la tdng mirc hinh phat cho ho, theo cach ma bo
hudng dan hinh phat hién thoi ap dung. Diéu nay ciing tao
cho thanh vién cdm dau dong luc I6n hon dé tu thi dau
tién bai né ho sé ton that nhiéu hon néu thanh vién khac
tien phong tu thi. Biét rang mot khi thanh vién cam dau
co dong luc tu thid tuweng doi Ion hon thi cling sé khién ho
it dugce tin cay hon. Diéu nay cd thé can trg sy hinh thanh
thoa thuan. V@i nhirng thoa thuan dugc tao ra, viéc cho
phép nhirng thanh vién cam dau dugc huong khoan hong
sé lam tang kha nang tu tha cua cac thanh vién khong
gilr vai tro cam dau va do do thoa thuan sé bi pha vo,
kém theo do |a viéc ganh chiu hinh phat nghiém khac cua
thanh vién cam dau.

Hon nira, co quan diéu tra chdng doc quyén mudn giam
su hinh thanh céac thoa thuan han ché canh tranh. Mot
tranh cai dugc dua ra la viéc loai bo nhirng thanh vién chu
muu khai quyén dugc hudng khoan hong sé khién ho it co
y dinh khai xudng thoa thuan. Du vay, cach ti€p can nay
con han ché ca vé mat thuc nghiém lan li thuyét. Tham
chi trude khi chinh sach khoan héng dugc hinh thanh thi
cac doanh nghiép da khaoi xudng thoa thuan réi. Viéc thiéu
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one’s cartel partners in exchange for amnesty
did not deter firms from instigating price-fixing
conspiracies. And ringleaders are clearly willing
to make themselves vulnerable. A cartel joiner
may be risk averse but nevertheless willing to
participate because it knows the ringleader
cannot afford to expose the cartel. Once one
appreciates the role of trust and distrust in
forming stable cartels, it becomes clear that
if ringleaders are ineligible for amnesty, this
makes them more credible cartel partners.

Precluding leniency for cartel ringleaders
can foster trust among cartel members, while
making all firms eligible for amnesty means
that no firm can be trusted. Therefore, in order
to maximize distrust, all firms within a cartel
should be eligible for the rewards bestowed
upon the first confessor.

4.2. Amnesty Regardless of Government
Investigations

In order to qualify for amnesty, one of the
two following conditions must be satisfied:
either the Division has not received information
about the illegal activity being reported from
any other source or when investigation has
already started, then the Division, at the time
the corporation comes in, does not yet have
evidence against the company that is likely to
be a sustainable conviction. However, these
provisions limiting amnesty may undermine the
destabilizing effects of the amnesty program.

The first firm should deserve full amnesty
regardless of the state of any existing
government investigation into a suspected
cartel since a firm can never know the state of
the government’s own investigation and thus
cannot be certain that it will receive amnesty
even if it confesses first under the current rule.
Therefore, the only way to afford firms the
necessary certainty is to announce that the first
confessor gets amnesty so long as it confesses
before an indictment or before the government
otherwise publicly announces its investigation.
Then, it creates a prisoner's dilemma putting
high pressure on every firm of the cartel to race
against each other and against the prosecutors
to confess first. As aresult, the first confession
becomes the leverage that cartel participants
provide prosecutors to convict the others more
easily because once a player knows that its
partner has confessed, then the only way to
avoid the worst outcome is to confess as well.

co hoi dé phan boi thanh vién khac trong thoa thuan dé
doi lay su khoan hong khong can tré ho khai xudng am
muu an dinh gid. Va nhirng thanh vién cam dau rd rang san
sang tu bién minh tr¢ nén yéu thé. Thanh vién trong thoa
thuén c6 thé s rdi ro tuy vay van san sang tham gia boi
ho biét khong co kha ndng thanh vién cam dau dé 10 thoa
thuan. Khi mot thanh vién danh gia cao vai tro cua long tin
va su nghi ngo trong viéc hinh thanh nhirng thoa thuén én
dinh, thi rd rang néu nhirng thanh vién cam dau khong dugc
huong khoan héng, ho sé ngay cang trg thanh nhirng doi
tac dang tin cay.

Viéc loai bo khoan hong cho nhirng ké cam d&u cua thoa
thuan han ché canh tranh co6 thé lam gia tang niém tin gitra
cac thanh vién, trong khi do, viéc dé cho tat ca cac do-
anh nghiép cé quyén duge hudng khoan héong sé khién cho
khong mot doanh nghiép nao c6 thé tin cay dugc. Do do, dé
toi da hoa su nghi ngo, moi doanh nghiép trong thoa thuén
nén dugc trao thuong khi la nguoi tu tha dau tien.

4.2. Khoan hong bat chap cdc cudc diéu tra cua chinh
phu

Pé nhan su khoan héng, mot trong hai diéu kién sau
day budc phai dugc thoa man: hodc la Vu chua hé biét vé
nhirng hanh vi bat hgp phéap dugc bdo cdo tir bat ki nguon
nao khac; hodc la khi cuoc diéu tra mai bat dau, vao thai
diém doanh nghiép di khai bao, Vu van chua co6 bang ching
xdc dang chong lai doanh nghiép. Tuy nhién, nhitng quy
dinh han ché sur khoan hong nay sé lam giam hiéu qua pha
vG thoa thuan han ché canh tranh cta chinh sach khoan
hong.

Doanh nghiép dau tién xirng dang nhan duogc su khoan
hong ddy du bat chap cudc diéu tra nao cua chinh phu dang
dién ra. Bai mot doanh nghiép khong thé biét duoc tinh
hinh diéu tra cta chinh phu, nén ho khong thé chac chan
rang minh sé dugc hudng khoan hong, tham chi ngay ca
khi tu thi dau tién nhu theo nguyén tac hién hanh. Vi vay,
cach duy nhat dé dem lai cho doanh nghiép su chac chan
chinh Ia tuyén bd doi turong tu tha dau tién sé nhan dugc
khoan hong, mién la tu tha trudce khi co su cdo budc hoac
trude khi cudc diéu tra cua chinh phu dugc tién hanh. Khi
do, no sé tao ra dugc thé ludng nan, tinh thé ma co thé tao
ra ap luc I6n 1én moi doanh nghiép trong thoa thuan, khién
ho tranh dua vdi nhau, chay dua véi cac cong t6 vién dé
gianh quyén tu thi dau tién. Két qua la |oi tu thi dau tién
trg thanh don bay ma cac thanh vién trong thoa thuan cung
cap cho cong t0 vién dé budc toi nhirng thanh vién khac
mot cach dé dang hon, bai khi mot thanh vién biét dugc doi
tac clia minh da ty thu thi cach duy nhat dé tranh nhan hau
qua nghiém trong chinh la ciing di tu tha. Diéu nay gan nhu
dam bao cho su cham dat hoan toan thoa thuan han ché
canh tranh, kéo theo sy gia tang ty thd sau nay lan khoan
tien phat dang ke.

Khong co gi dang ngac nhién khi c6 cac y kién trai chiéu
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This virtually assures the end of the cartel and
increases the likelihood of subsequent confessions
and significant fines.

There are, not surprisingly, sound arguments for
restricting amnesty when a confession occurs during
the course of an ongoing government investigation.
Someone could argue that the government should
not confer leniency when it does not need the first
confession in order to secure convictions. However,
the government must give credit for even an
unneeded confession in order to make confession
the dominant strategy. In other words, a price which
must be paid for creating a prisoner’s dilemma is to
make deals with suspects who would be convicted
even without the deal. In the context of the DOJ's
amnesty program, this means giving leniency to
the first confessor even if the government is well
into its investigation into possible price-fixing.
Others argue that if the government-investigation
provisions were eliminated, this would increase
the number of firms that qualify for amnesty. One
effect of this would be to decrease the expected ex
ante punishment for any particular cartel member.
Nonetheless, any decrease in expected punishment
could be outweighed by the increased probability
of detection caused by increasing the incentives to
confess. Furthermore, any reduction in the expected
cost of cartel participation can be compensated for
by increasing the penalties, which Congress just
did. This, coupled with the increased likelihood that
a cartel will be exposed and its members punished,
could make cartelization less attractive overall. In
addition, though the current provision may increase
the incentive to confess in the early months of
a price-fixing scheme when is unlikely that the
government will have initiated any investigation,
the incentive to confess decreases in the long-run
because with each passing month it becomes more
likely that the government has started an inquiry.
More importantly, for long-lived cartels, which are
the most stable and most troublesome, the current
government-investigation  provisions  probably
provide a marginal disincentive to confess.

4.3. The “Prompt Action” Requirement

Another restriction in the amnesty program is
that the corporation must take prompt and effective
action to end its part in the illegal activity upon its
discovery of the illegal activity being reported. This
rule undermines the amnesty program because it
introduces uncertainty magnified by the fact that
the policy does not define what actions a firm must
take, let alone what constitutes “discovery” or how
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vé viec han ché su khoan hong khi tu thi dién ra trong
suot qua trinh diéu tra cia chinh phu. Mot sé nguai
co thé dua ra lap luan rang chinh phu khong nén ban
khoan hong trong truong hop khong can dén loi tu th
dau tién dé bao dam cho viéc két tgi. Tuy nhién, chinh
phu budc phai chi tién cho/ tham chi la cho mat 1oi tur
thi khong can thiét dé khién cho tu tha tro thanh chién
lrge ap dao. Nai cach khac, dé tao ra dugc thé ludng
nan thi cdi gid phai tra chinh |a so tién ding cho viéc
ra diéu kién véi nhitng déi tugng tinh nghi, ma trong sé
do co thé gom nhirng doi trong sé bi budc tgi tham chi
khong can phai ra diéu kién véi chiing. Trong bi canh
chinh sach khoan héng cua Bo Tu phap Hoa Ky, diéu
nay dugc hiéu la ban khoan hong cho doi tugng tu thi
dau tién, cho du |a chinh phu da c6 thé diéu tra hanh
vi an dinh gid nay roi. S6 khac cho rang néu nhirng quy
dinh vé diéu kién diéu tra cta chinh pht duoc loai bo,
s0 lrgng cac doanh nghiép du diéu kién huong khoan
hong sé tang. Mot hé qua cla diéu nay chinh la sé lam
giam murc hinh phat du kién ép dung cho tirng thanh
vién trong thoa thuén. DU sao thi bat ki su giam di nao
vé hinh phat nay ciing khong gia tri bang viéc gia tang
kha nang phat hién thoa thuan do dong luc tu tha téng
lén mang lai. Hon nira, bat ki thiét hai nao vé lgi ich
mong dgi co dugc tir viec tham gia vao thoa thuan
cling co thé dugc boi thuong thong qua viéc gia tang
hinh phat theo cach ma Qudc hoi da ap dung. Diéu
nay, cling voi su gia tang kha nang vé viéc thoa thuan
han ché canh tranh sé bi phoi bay va cac thanh vién
bi xtr phat, co thé khién cho viéc hinh thanh céac thoa
thuan nay tra nén it thu hit hon. Ngoai ra, méc du quy
dinh hién tai c6 thé lam gia tang dong luc tu thu trong
nhirng thédng dau tién cta am muu an dinh gia, khi ma
chura ¢ su chac chan rang chinh phu sé tién hanh bat
ki cuoc diéu tra nao, nhung rot cudc thi dong luc tu thi
ciing sé giam dan di bai cir maoi thang troi qua thi cang
co kha nang rang chinh pht da bat dau cudc diéu tra
roi. Quan trong hon, déi vai nhirng thoa thuan han ché
canh tranh da ton tai dai lau, nhiing thoa thuan ma da
on dinh nhat lan phirc tap nhat, thi nhirng quy dinh vé
diéu tra hién hanh cua chinh phu cé |é sé tao ra tro ngai
nho nho cho viéc tu tha.

4.3. Yéu cau “Hanh déng kip thoi”

Mot han ché khac trong chinh sach khoan héng chinh
la doanh nghiép phai hanh dong mot cach kip thoi va
hiéu qua dé cham durt vai tro ctia minh trong hanh vi bat
hgp phap ngay lic nhan thirc hanh vi vi pham phap luat
cua minh . Nguyén tac nay lam giam hiéu qua cua chinh
sach khoan hong boi nd tao ra su khong chac chan,
dugc cu thé qua thyc té la chinh sach khong quy dinh
ro rang mot doanh nghiép phai thuc hién nhirng hanh
dong nao, hudng ho chila dé cap dén nhu thé nao dugc
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“prompt” the action must be. Furthermore, this
rule may negate the destabilizing effects of the
amnesty program by making some or all firms
ineligible for full amnesty. If every firm knows
that its co-conspirators are tainted—that its
relevant decisionmakers were aware of the
cartel and have not reported it promptly—then
this stabilizes the cartel. It is assumed that
there is certainty about when the cartel has
begun and about what constitutes “prompt
action,” then there is a stronger incentive to
confess right before the “prompt action” date
is about to pass. But this effect is short-lived.
Once the prompt action period has lapsed, there
is significantly less incentive to confess first
for the remaining life of the cartel.The solution
to this problem is relatively simple: A firm
should be able to have a change of heart and
sell out its cartel partners at any time. Getting
the first confession is critical to prosecuting
cartel activity, and certainty of amnesty is often
necessary to get that first confession.

4.4. No Unearned Leniency

While the first three proposals encouraged
an expansion of the amnesty program to make
more firms eligible for amnesty, this in no way
suggests a coddling of price-fixers. The history
of antitrust prosecutions is a tale of unearned
leniency. It is exceedingly rare for convicted
price-fixers to be sentenced to the maximum
punishment. Defendants generally receive
reductions in the range of 50% to 90% off of
the U.S. Sentencing Guidelines maximum fines
(and prison sentences). Knowing that distrust is
maximized when the cost of betrayal is high. In
other words, the higher the cost of betrayal is,
the more the distrust is maximized . In short, to
maximize distrust, the government should make
all firms eligible for amnesty and all individuals
potentially liable for the maximum penalty.

5. Conclusion

The gqovernment’s current approach to
leniency is an excellent start. But it can
nevertheless be improved. Antitrust authorities
may be able to destabilize more cartels if they
explicitly focus on ways to create distrust
among cartel members.

Extracted from Leslie, Christopher R.
“Antitrust Amnesty, Game Theory, and Cartel
Stability.” Journal of Corporation Law 31 (2006):
453-488.

xem la “nhan thic” hanh vi vi pham phap luat hay hanh
dong phai “kip thoi” ¢ mirc nao. Hon thé nira, nguyén tac
nay c6 thé |am mat di hiéu qua pha v& thoa thudn cua chinh
sach khoan hong khi chi cho mét vai hodc tat ca cac doanh
nghiép khong dugc quyén huong khoan hong day du. Néu
doanh nghiép biét cac doi tac cia minh dang khong co di
diéu kién dé duoc huong su khoan héng— nhirng nguoi ma
co quyét dinh lién quan dén thoa thuan han ché do sé chua
di trinh bao ngay — thi thoa thuan van dugc 6n dinh. Gia
str da co quy dinh chan chan veé viéc lic nao thi dugc coila
thoa thuén vi pham han ché canh tranh va “hanh dong kip
thoi” 1a nhu thé nao, khi do sé tao ra duge dong luc manh
mé hon dé tu tha trude han chot vé viéc dua ra “hanh dong
kip thoi”. Nhung hiéu qua nay chi ton tai trong thai gian
ngan. Mot khi thoi han hanh dong kip thoi két thic, thi sé
co it di dong luc dé tu tha dau tién hon, dé duy tri su ton
tai cua thoa thuan. Giai phap cho van dé nay kha don gian:
Mot doanh nghiép nén co thai do thanh khan va to cdo céc
doi tac khac trong thoa thuan vao bat ctr thoi diém nao.
Viéc co6 duoc loi tu tha dau tién la rat quan trong trong
viéc truy t6 hanh vi thoa thuan han ché canh tranh, va dé
co dugc loi tr thi dau tién nay thi tinh chac chan cla su
khoan hong la diéu can thiét.

4.4. Khong co su khoan héng cho khong

Trong khi ba dé suat dau tién khuyén khich viéc mé rgng
chuong trinh khoan hong dé nhiéu doanh nghiép hon du
diéu kién dugc huong su khoan hong, thi khong co bat cir
noi dung nao dé cap dén viéc doi xu vai cac doi tugng
an dinh gia. Cac vu truy t6 chong doc quyén trong lich sur
chinh la cau chuyén vé su khoan hong ma khong can danh
doi gi. Rat hiém khi cac doi tuong an dinh gia da bi két
toi phai nhan murc phat toi da. Cac bi cdo thong thuong
chi nhan hinh phat trong khoang tir 50% dén 90% mtrc tién
phat tdi da (va hinh phat tu) theo bd Nguyén tac xu phat
Hoa Ki. Biét rang su nghi ngo sé dugc tai da hoa khi chi
phi phan boi I6n. Hay ndi cach khac, chi phi phan bgi cang
|6n, su nghi ngo cang dugc toi da. Tom lai, dé t6i da hoa
su nghi ng@, chinh phi nén dé moi doanh nghiép déu co
quyén dugc hudng su khoan héng va moi cd nhan déu cé
kha nang phai chiu mtrc hinh phat toi da.

5. Két luan

Cach tiép can hién tai vé su khoan hong cua chinh phu
la mot budc khai dau tuyét voi. Tuy nhién né van co thé
dugc cai thién. Co quan chong doc quyén cod thé pha vo
thém nhiéu thoa thudn han ché canh tranh néu ho tap trung
vao cac bién phap tao su nghi ngo gilra cdc thanh vién
trong thoa thuan.

Trich tir Leslie, Christopher R. “An xa trong chéng déc
quyén, Ly thuyét tro choi va Tinh én dinh cua thoa thuan
han ché canh tranh.” Tap chi Luat Doanh nghiép soé 31
(2006): trang 453-488.
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Word game

Read the definitions below and guess which words they explain.

1 Incentive
2

3

9
10

11 o
Point connection game

Create a coordinate point (X;Y) to every word above with X presenting word’s cardinal number while Y

: Sth that encourages you to do sth.

: An act committed or omitted, in violation of a public law, either forbidding or
commanding it.

: The general principles by which a government is guided in its management of
public affairs, or the legislature in its measures.

: The belief that sb/sth is good, sincere, honest, etc. and will not try to harm or
deceive you.

: A legal officer who represents the state of federal government in criminal
justice.

: The act of a prisoner, when arraigned for a crime or misdemeanor, in
acknowledging and avowing that he is guilty of the offense charged.

: To sentence a person convicted of an offense to pay a penalty in money.

: A formal agreement between among competing firms selling homogenous
products in regards to any sort of anti competitive behavior such as price-fixing
or bid rigging.

. Not charging such a firm criminally for the activity being reported.

. A situation which makes problems, often one in which you have to make a very
difficult choice between things of equal importance.

: The act of betraying sb/sth or the fact of being betrayed.

presenting its length. Then point all of them on the map below.

‘A

11 = & = & = 2 & =3 & ®= =
10 " ® ® = ® ® ® s ® = ®
¢ B = &« = = » @ w = =
8 «+ = = = ® =3 ® ® ® ®» ®
7 . . o« . .
6 . s = . .
5 * ®= ® s % ® ® ® ® ® ®
4 s & & = 8 ® = ® . .
3 . . .
2 s+ ® 8 ® ® ® ® ® ® ® ®
1 « ® = & ® ® ® ® ® = @
=
0 1 2 3 4 5 6 7 8 9 10 11 X

E.g: With the word “incentive” we have (1;9).
Finally, create connection lines between points in each group below:

Group 1: Point 1, 2, 4
Group 2: Point 3, 5, 7

Group 3: Point 6, 8, 9, 10, 11
Guess what you can see on the map.
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Trai - Nghiém -

TRAI NGHIEM THU VI CUNG NHOM SINH VIEN TOP 16
“THE 2017 ASIAN WTO COMPETITION”

Lé Thi Phuong Thao

Sinh vién K17503, Dai hoc Kinh té-Luat, DHQG TPHCM

"Hay chuan bi nhiing thir can thiét dé don nhan nhiing co héi va nhing trai nghiém mdi. Hanh trang dé moi
chuyén bay tro nén gan hon néu chung ta biét cach dau tu vao ban than ngay tir bay gio” - Do la I6i chia se thu vj
dén tir cdc anh chi dai dién cho UEL tham gia "The 2017 Asian WTO Moot Court Competition” tai Han Quéc- Anh
Tran Khanh Toan, anh Duong Anh Long, chi Vi Thi Ngoc Huyén, chi Nguyén Hoang Ngoc Nga."

Chao cac anh/chi, anh/chi cé thé chia se vai chiing em
Iy do anh/chi dén vai cudc thi “The 2017Asia WTO Moot
Court 2017" khong a?

Anh xin tu gidgi thiéu anh tén la Tran Khanh Toan,
K14502C. Deén vai budi ndi chuyén ngay hom nay, anh
that su rat vinh du va mong mudn chia se that nhiéu kinh
nghiém cho cac em. Chinh vi vay anh sé tra |6i cau hoi
dau tién nay. That ra anh dén vai cugc thi vai rat nhiéu li
do nhung co |é la khi doc dugc email cta thday Dao Gia
Phic-giang vién khoa luat kinh té noi vé cudc thi, dugc
biét vong chung két sé dugc qua Han Quoc thi né nhu
dong luc thic day anh. Lic doé anh da nghi day chinh la
mot co hdi, mot trai nghiém that su tha vi vé mot dat
nudc minh chua tirng dat chan tdi. Bén canh do thi anh
cling sé co co hdi dé hoc hoi kinh nghiém dén tir cac ban
thudc cac truong dai hoc trén thé gidi. Tat nhién la qua

cudc thi, anh ciing cung co thém cho minh nhiéu
kién thirc vé tieng anh phap Ii ciing nhu kha nang
giao tiép quoc té.

Vai cong viéc ban ron hang ngay cua minh nhu
vay thi anh/chi quan ly thoi gian nhu thé nao cho
phi hop vdi chuyén xuat ngoai do a?

Dua trén quan diém ca nhan, anh Toan chia se:
Anh thuong chia cong viéc ro rang theo ngay. Véi
anh, khi lam viéc gi do, ching ta can su tap trung
nhat vao no va khi do chiing ta sé hoan thién cong
viéc mot cach tot nhat. Trong mot ngay cac ban cé
thé lam dugc rat nhiéu viéc nhung quan trong chiing
ta phai biét phan chia cong viéc cu thé, ro rang va co
sur uu tién trong cong viéc. Thong thuong, cé nhiéu
ban vi |lam nhiéu viéc trong mot ngay nén mach suy
nghi bi gian doan. Moi khi bat dau vao mot cong
viéc mdi, ban sé mat mot khoang thoi gian dé lam
quen v@i cong viéc do. Khi thich tng réi thi cong
viéc sé trg nén sudn sé hon, tuy nhién viéc lam nhu
vay khién cho viéc minh dinh lam bi ngat quang va
chting ta khong thé tap trung hoan toan dugc. Nhu
vay, tlly vao cach sap xép thoi gian ma moi nguoi
nen tu tim cho minh mot cach lam viéc hgp li.

Thém vao dod, anh Long ciing chia sé: Anh thi sé
co gang khong dé thoi gian chét. Song song vai cac
gio lén cong ty lam viéc, anh luon danh thoi gian
dé lam “cdc viéc khac nhu doc sach chuyén nganh,
sach tham khao hay tap chi khoa hoc phap Ii.

Cudi cung, chi Nga bo sung thém: Chi luon soan
ra cho minh nhirng deadline ro rang, vu tién toi da
viéc quan trong, cap thiét hon dé giai quyét. Co thé
noi, tinh than la yéu t6 quan trong nhat quyét dinh
dén chat lugng cong viéc nén khi tam trang that su
thoai madi thi chi sé bat tay vao lam, khi mét moi ma
c6 gang thi hiéu qua cong viéc sé khong cao.
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Anh/chi da gap phai nhiimg khé
khan ra sao khi tham gia cudc thi
va dong luc nao dé anh/chi di tiép
a?

L&i chia se tha vi dau tién dén
tr anh Toan: Khi nhan dugc thu
cua ban td chic rang anh chi da
lot vao vong trong thi thoi gian
dém nguoc danh cho anh chi dé
bay sang Han Qudc chi con 20
ngay. Néu nhu theo thu tuc binh
thuong thi anh chi sé khong du
thoi gian lam visa. Vi vay, nhom
anh phai nho lanh st quan lam
thi tuc dac biét ngay t6i trudc
ngay bay. Anh chi da rat lo lang
vi tat ca moi nguoi da co gang dé
vao dugc vong chung két ma nhd
khong dugc di Han Qudc chi vi
thiéu gidy to cho viéc xuat ngoai
thi that dang tiéc.

Chi V@i Thi Ngoc Huyén chia
se thém: Trong qud trinh lam
viéc nhom thi tat nhién la anh chi
cling co nhiéu xung dot vai nhau.
Nhung diéu quan trong la minh
phai c6 nhitng tranh cdi, mau
thuan thi maéi lam sang to van dé
va thong qua do cac thanh vién
trong nhom sé hiéu ré vé nhau
hon. That may man vi chi va dong
doi cua minh co tinh than hop tac
rat 1a cao. Moi thir déu dua trén
tinh than xay dung, khong phan
nan, khong kéu ca. Két qua la ca
nhom da hoan thanh bai thi va guri
dén ban to chirc ding thai han.

NGi vé van dé lam viéc nhom,
chi Nga ciing xin chia sé thém:
Khi lam viéc nhom, cach lam viéc
cua moi nguoi co thé khong phu
hop vdi cac thanh vien khac. Vi
vay, rat co kha nang bat dong
trong quan diém chung cua ca
doi. Nhung ching ta can phai lam
viéc dua trén muc tiéu cudi clng
cta nhom. Vi vay khi tranh luan,
chiing ta phai dua trén tinh than
dong gép quan diém cho nhau va
nhirng quan diém do phai co co so
phap li 6 rang dé tang tinh thuyét
phuc cho dong doi cua minh.
Quan trong hon hét, ching ta phai
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tranh tinh trang lam viéc dua trén
cam tinh cd nhan, giai quyét van
dé dua trén cam xdc riéng. Néu
dén cudi cung moi ngudi khong
thé thong nhat vdi nhau, cach tot
nhat la theo s dong, hodc can
mot ngudi quyét dodn dé dua su
thong nhat cudi cung. Thém vao
nita, cdc em ciing c6 thé hoiy kién
cua thay co co6 van dé dugc su tu
van chuan xdc nhat co thé. Diéu
cudi cung, khi tat ca moi nguoi
da thong nhat thi hay cling nhau
chiu trach nhiém vé quyét dinh ma
minh da chon.

Vay lam sao cac anh/chi co thé
thanh Iap nén nhom co ciing quyét
tam dé tham gia cudc thi Ion ma
lai o xir nguai nhu vay a?

Anh Toan: May man cho nhom
anh la ca 4 thanh vién déu hoc
cung l6p cho nén da hiéu thé
manh ciing nhu cach lam viéc cua
nhau nén khi lam viéc moi thir trg
nén dé dang hon. Khi lam viéc vai
nhirng ban mdi, ching ta nén luon
hoa dong, tranh tinh trang chi choi
vGi cac ban quen nhau tur trudc
ma lam lo v&i cac ban mdi, nhu
thé ngudi khac sé khong thay bi
cO lap va rut ré néu lén quan diém.
Khi lam viéc nhom, doi khi ching
ta phai bo nhitng lgi ich cua ca
nhan dé mang lai lgi ich cho tap
thé. Anh nghi khi lam viéc vai
nhirng ngudi ban méi sé mang lai
cho cac em nhirng trai nghiém th
vi. Hoc hoi thém dugc phong céach
|am viéc mdi so vai viéc qua quen
véi nhirng ban cd.

Chi Huyén: Trong qua trinh
|lam viéc nhom, anh chi cling chia
tirng nhiém vu cho nhau dé phan
thi cua nhom tot va dac sac hon.
Diéu quan trong la, khi trinh bay
rieng phan cua minh, ca nhan do
phai trinh bay trong khung qio
phi hgp. Néu mot ngudi néi “lo"
thai gian thi sé gay khoé khan cho
ngudi sau va anh hudng tdi toan
thoi gian cua ca doi thi.

Anh/chi cé thé chia se cho
chiing em vé cac ky nang can thiét
trong qua trinh chuan bi cho cudc
thi khong a?

Anh Long chia se: Dé tham gia
vao mat cudc thi IGn nhu vay, anh
nght diéu quan trong nhat |3 céc
em phai trang bi cho minh mot s6
kién thirc tiéng anh nhat dinh tir
nam nhat va nam hai. Thuc chat,
trong tiéng anh, van dé khong chi
nam ¢ tir vung ma con la nhirng ki
nang quan sat, lang nghe ddi ban
dang no6i gi va phan bién lai. Tl
nhirng kién thirc co s6 ma cac em
tich lily dugc, co gang mai giiia
va luyén tap, chac chan kha nang
phan xa cua cac em sé tang lén
rat nhiéu.

Bén canh do, anh chi nghi cac
em ciing nén thudng xuyén doc
cac van ban tiéng anh phap i
lien quan dén van dé thi dé minh
khong bi bat ngo trong qua trinh
thi.

Chi Huyén chia sé thém: Theo
chi thay thi tiéng anh phap Ii nhu
la mot ngdn ngr “quy tdc”. Bén
canh tiéng anh giao tiép thong
thuong thi né con lién quan kha
nhiéu dén thuat nglr Latinh. Dé
hoc dugc tiéng anh phap li, céc
em nén tham khao nguon tai
lieu dang tin cdy trén mang hodc
nhirng khéa hoc tiéng anh phap li
uy tin. Ngoai ra cac em ciling nén
xem cac van ban luat nudc ngoai,
doc va tap viét theo 16i hanh vén
d6. Mot cach hiéu qua dé nang
cao trinh do nghién ctru va ki
nang viét cua minh, do la cac em
hay tham gia viét bai cho chuyén
san “Sinh vién & Phap luat” cua
CLB Nghién ctru va tu van phap
luat (LRAC). Trong qua trinh viét
nhu vay, cac em sé dugc thay co,
ban bé gép y va chinh stra nhirng
cho minh con thiéu sét.

Y kién cua chi Nga ciing khong
kém phan bo ich: Chi mudn gidi
thiéu dén cac em cudn “Law 101".
Cudn sach kha hay, trong doé dé
cap dén nhiéu van dé va co ca
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song ngir nén cac em co thé hoc dugc nhiéu tir vung.
Ngudi ta thuong noi “mua dam tham lau” nén cu
kién tri hoc thi chang may chdc kha nédng tiéng anh
cua cac em sé dugc cai thién ro rét. Bén canh do chi
ciing thay website “Luat Viét Nam" kha ba ich. Cac
em ciing cd thé tim céc bai nghién ctru cta cac luat
su’ ndi tiéng trén thé gidi, chi nghi no sé gilp cac em
c0 goc nhin da chiéu hon vé mot van dé phap i

Anh/chi cd thé goi y thém cho chiing em mét sé tai
liéu va sach vo chuyén nganh ma chiing em nén doc
ngay tir bay gio duoc khong a?

Chi Huyén: Cac em c6 thé tham khao cudn sach
“Cambridge” cua co Thuy-Giang vién truong dai hoc
Kinh té-Luat (Sach c6 ban ¢ thu quan UEL). Bén canh
do, néu cac em muon tim hiéu thém nhiéu nguon tai
liéu hay vé cdc linh vuc phap i, hay manh dan tim tgi
céc ban trong cau lac bd “Nghién ciru va tu van phap
luat” (LRAC) - Ho rat dang tin cay va san sang gilp
d@ khi cac em can.

Anh Long: Anh nghi cudn sach “Black Law Dictio-
nary” la cuon sach rat hay ma cac em nén doc. Trong
do, no sé chi cho cac em hoan canh ding tir vung
sao cho phi hgp. Néu la sinh vién chuyén nganh luat
thi khong thé khong biét cudn sach nay.

Anh Toan: Cac em dirng ngan ngai ma hay tham
khao cac khoa hoc trén mang. Trudce khi bat dau, cac
em co thé tim hiéu tiéu sir cua ngudi giang vién, quan
diem cua ho nhu thé nao. Ho sé la nguoi ma 16i, chi
cho cac em dudng di.

Dau an nao vé cac doi thi ciing nhu 1a noi té chirc
cudc thi ma anh/chi nhd nhat a?

Chi Huyén: Trong chuyén di Han Qudc vira roi, that
su chi da co rat nhiéu ki niem. Dau tién, chi cé nhiéu
an tuong tot vé dat nude va con ngudi Han Qudc. Sau
do phai noi dén qua trinh chuan bi cho ki thi, trong khi
thi va sau khi thi. Dé noi vé ki niém dang nhé nhat thi
chi sé ké vé niem dong luc khi ma chi tro vé Viét Nam.
Khi tham gia cudc thi, dugc tiép xtc vdi cac ban trong
doi thi cta cac nudc khac, chi bi “choang ngop” vé kha
nang cua cac ban. Vé phong thai dén sy chuan bi cho
cudc thi qudc té. Tir kién thirc hay ki nang phan bién
ngoai ngir cua cac ban rat tot. Di dé thay la minh dang
¢ dau va minh can lam gi dé hoan thién ban than minh.
Vi du nhu khi hoc tiéng anh, khi ma cam thay minh
lurdri, chi nhé vé budi thi hom do, nhé vé cac ban doé sur
dung ngoai ngr nhu ngon nglr me deé cua minh, tir d6
ma chi c6 dong luc hon. Ngoai ra chi cling cé nhiéu ki
niém tha vi khac.

Mét Ian nira, xin gui lo7 cam on tran thanh téi nhimg
chia se tir cac anh chi. Chic anh chi luén thanh céng
trong cudc song.
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Goc két noi

NO LUC SE THANH CONG

Nguyén Thi Thanh Loan (K15502C),
Nguyén Thé Kha (K16502) & Lé Ngoc Hau (K17502)
Sinh vién Dai hoc Kinh té - Luat, DHQG Tp. HCM.

Bai phong van ThS.Bui Nguyen Tra My - Giang vién Khoa Luat Kinh Té (Dai hoc Kinh Té - Luat)- Bé mén Bao
hiém hang hai quéc té. Cé tirng cé khoang thdi gian tu nghiép thac si chuyén nganh Luat Quéc Té tai Phap.

Khi that bai, khi chua dat dugc mot muc tiéu nao do trong cudce s6ng, chiing ta dé do 16i cho sé phan.
Ta quan niém "Muu su tai nhan, thanh su tai thién." nhung lai quén rang cting co cau: "Nhan dinh thang
thién, dirc nang thang so"™- khi ban chua c6 gang hét minh, chua né luc hét suc thi dimg bao gio trach tai
sao minh that bai. Do la bai hoc ma toi rut ra duoc khi co cudc tro chuyén voi cé Bui Nguyén Tra My - mot
giang vién cua khoa Luat Kinh té, Dai hoc Kinh té - Luat. Cac ban héy cung t6i tim hiéu nhiing chia se chan
tinh va hu ich cua co trong bai phong van dudi day.

Chao co,

Co duyén nao da dua co dén voi nganh luat? Phai
chang nganh luit la dam mé cua c6 ngay tir liic nho?

Ngay tir khi con ngéi trén ghé nha téi truong, co
da rat thich tham gia vao céc hoat dong gan lién vdi
nganh luat nhu: thuyét trinh, tranh bién, bao vé quan
diém cd nhan... That su, vao khoang thoi gian ay co
ciing khong dinh huéng minh sé theo nganh luat.
Nhung sau nay, ban bé c6 thuong hay bao: " May hgp
lam ludt su lam day." Co cling chi cudi cudi cho qua
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Kinh nghiém lam viéc & giang day:
- 2012: Lam viéc Van phong luat
Leadco, Ha NOi

- 2013: Lam viéc ¢ Van phong luéat
HS Law, Ha Noi

- 2014: Lam viéc ¢ Van phong luat
SELARL CAUJUFI, Paris, Phap.

- 2015: Giang vién khoa Luat Kinh
té, Dai hoc Kinh té - Luat, DHQG Tp.
HCM.

va lic do trong tam tri co mdi nhen nhom len nhirng
y dinh ban dau vé nganh luat. Nam I6p 12, néu nhu
cac ban khac coé nhiéu lua chon thi co chi dirng gitra
quyét dinh chon kinh t& hay chon luat. Diéu nay co &
do c6 hoc chuyén Phdp ngay tir nho va ciing khong
c6 hirng thi nhiéu véi nhirng nganh hoc khac. Ban
dau, co du tinh ndp ho so vao Hoc vién Ngoai giao
nhung nhan thdy ban than minh khong phl hop voi
moi truong noi day nén co quyét dinh chon nganh luat
cua Dai hoc Qudc gia. D6 c6 |é la co duyén da dua co
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dén vdi nganh luat.

Em biét co timg di du hoc o
Phdp. Lam cach nao ma co thuc
hién duoc du dinh dé cua minh?

Cam on cau hoi cua em. That ra,
du hoc Phap la véc mo ngay tir nho
cua co. Do laly do ma cé hoc song
nglr Viét - Phap ngay tlr bac tiéu
hoc. Budc vao moi truong dai hoc,
udc mo nay khéng ngirng 16n trong
tim, nd ludn thoi thic c6 moi ngay.
Nhung co khong hé mong mudn
phai xin tién b6 me, ma muon tu
gianh 1ay hoc bong cho minh. Dé
lam duogc diéu do, co phai chuan
bi cho minh nhitng hanh trang day
du nhat, can thiét nhat. Bao gém
viéec co gang hét suc trong hoc
tap, trang bi cho ban than nhiing
ki nang mém hiru ich nhu: k§ nang
giao tiép, kj nang lam viéc nhom,
ki ndng quan ly thai gian, kj nang
lam viéc véi may tinh,... Song song
vdi do la viéc khong ngirng trau doi
ngoai ngir. Vi em biét day hoc luat
bang tiéng Viét da kho, hudng chi
phai hoc bang tiéng Phédp. Dong
thoi, tham gia that nhiéu nhing
hoat dong tinh nguyén, cac phong
trao do doan khoa té chirc, céc
cong tac xa hoi... Bai vi, du hoc
Phép khong dua ra mgt yéu cau cu
thé nao nén co chi biét no luc phan
dau hét minh dé gianh lay co hoi
cho ban than.

Sau khi co da co mét khoang
thoi gian hoc tap o Phap va tro vé
Viét Nam thi c6 thay cach hoc cua
sinh viéen Phap va cach hoc cua
sinh vién Viét Nam co gi khac biét?

Sinh vién Phap va sinh vién Viet
Nam khac biét chu yéu ¢ viéc: Ho
chu dong trong moi thir con ta thi
van thu dong trong nhiéu viéc. Sinh
vién Phap chu dong trong viéc ng-
hien ctu, tr sang tao cho minh
nhirng phuong phap hoc thich hop,
tich cuc tham gia cac hoat dong xa
hoi, ho rat tu tin cling nhu dam thé
hién ban than minh. Con sinh vién

Viét Nam lai thiéu nhirng kyj nang
mém, ngai giao tiép truéc dam
dong, khong tham gia nhiéu cac
cong tac xa hoi.

Tuy nhién, ngay nay co thay nha
trrong da tao nhiéu diéu kién thuan
lgi dé sinh vién phat trién nang luc
ca nhan ciing nhu rén luyén sy tu
tin va tinh chu trong ké ca trong
hoc tap va ngoai cudc song. Bén
canh do, cac ban sinh vién cling tu
nhan thirc duge nhuge diém cua
ban than dé ngay cang hoan thién.
Céac ban tu tim cho minh nhirng
phuong phdp hoc hiéu qua, tich
cuc hon trong cdc phong trao, rén
luyén su tu tin va nhirng ky nang
can thiét. Nho vay ma hiéu qua hoc
tap cua sinh vién Viét Nam ciing co
nhirng budc tién ro rét trong nhirng
nam trg lai day. Nhirng tién by ay
di nho nhung ciing rat dang ngoi
ca va tran trong.

Khi con la sinh vién du hoc o
Phap, co co tham gia cau lac bo
nao cua ho vé luat khong? Co thay
cach hoat dong cua ho thé nao?
Xin c6 hay cho vai y kién ban than
vé cac cau lac bé cua trudng minh.

That ra, bén Phap khong co
nhiéu cau lac b thién vé hoc thuat
nhu trvong minh. Cac cau lac bo
cua ho chu yéu thién vé sg thich
ca nhan nhu: cau lac bo doc sach,
boi 10i, cau lac bo am nhac... Co
thay LRAC va cdc cau lac bo khac
cua UEL rat hiru ich, thiét thuc vi
da cung co dugc cho sinh vién luat
nhirng ky nang quan trong can co
nhu: ki nang nghién citu, tu van, ki
nang thuyét trinh, hing bién, phan
bién, ky ndng doc tai liéu,..Day la
nhitng kj nang khong thé thiéu cua
mot luat su, mot co van phap luat,
hay mot kiém sat vién, mgt tham
phan,...

LRAC c06 nhirng vu diém rat
déng phat huy, cau lac bo khong
nhirng qidp sinh vién nam ba, nam
tu cung co kién thic va ki nang
cua ban than dé chuan bi tot ng-

hiép, dé di lam ma con gitp nhirng
sinh vién nam nhat, nam hai dinh
hudong duge con duong minh di,
cong viéc minh sé lam ciing nhu
giup cac em trang bi dugc nhirng
ky ndng mém can thiét, tao cho
cac em mot moi truong hoc tap,
nghién ctru va sinh hoat bo ich...
Co thiét nghi, sinh vién nganh luat
nao ciing nén vao it nhat mot cau
lac bd nhu cau lac bd minh chang
han. Vi vao cac cau lac bo cac em
sé co dugc nhitng kién thic, ky
nang, suy nghi va cac moi quan hé
ma nhirng sinh vién binh thuong
khong co duoc.

Hoc luat co thé lam rat nhiéu
nghé nhu: luat su, phap ché doanh
nghiép, co van phap luat,... Vay tai
sao co lai chon nghé nha gido?

Sau khi tu nghiép thac si & Phép
va quay vé Viét Nam, cO quyét
dinh danh ba thang dau dé suy
nghi xem minh phu hop vdi cong
viéc nao. Trong thoi gian do, UEL
c6 dang tin tuyén giang vién, nhan
thay ban than c6 du diéu kién va
mot phan do co ciing cé dam mé
v@i cong viéc nay, nén co da ung
tuyén vao vi tri dé va dugc chon.
Chac do co cé duyén vdi trudng
minh, véi nganh nha giao.

Em thay trong chuong trinh hoc
cua khoa Luat Kinh té cé6 mon bao
hiém hang hai quéc té, mén hoc
nay kha xa la vai chiing em va co
la giang vién duy nhat cua UEL day
mon nay. Nén cé co thé chia se
cho chiing em nhitng kién thirc so
boé nhat vé mén hoc ciing nhu g
dung cua no trong thuc té duoc
khong?

Maon hoc nay khong nhirng mai
¢ truong minh ma ciing rat moi
¢ nhiéu truong khac. Trong mot
budi tu van ¢ Viing Tau, co nhiéu
sinh vién dat cau hoi vé mon hoc
va thuc té né duge tng dung rat
nhiéu trong cong viéc va ho trg
dugc rat nhiéu cho sinh vién. Tuy
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nhién, cac sinh vién UEL chua duge trang bi nhirng
kién thirc vé bao hiém hang hai quoc té. Cho nén thay
truong khoa trudng minh da quyét dinh dua mon hoc
nay vao giang day. Khi nhan viéc, thay dé nghi co dam
nhan, thdy chuyén nganh cua ban than |a Luat Quoc
Té, phl hgp v6i mon hoc nén cé dong y nhan. Con ndi
vé mon hoc, thét ra né chi mai chir khong kho |am, khi
dugc nghién ctru chac han cac em sé biét dugc nhiéu
kién thire hon vé no.

Du dinh sap tai cua cé la gi? Cé co y dinh lam cong
viéc nao khac ngoai cong tac giang day khong a?

Trong thai gian tdi, co sé chi tap trung hét sirc cho
cong tac giang day cua minh. Mgt phan do mdi vé
trrong, mot phan do co khong thich lam nhirng viéc
phu khi cong viéc chinh cia minh chua on dinh. Co
rat tam huyét va dam mé véi cong viéc hién tai, con
nhirng cdng viéc khac trong thoi gian nay sé khdng
nam trong du dinh hién tai cua co.

Cuoi cuing, vai nhirng kinh nghiém trong qua trinh
hoc tap va giang day cua minh, mong c6 co thé chia
se cho sinh vién luat UEL noi riéng va sinh vién luat
noi chung khong a?

Kién thirc trén 16p ma thay co truyén dat cho cac
em chi |a mot giot nuée nho trong dai duong ménh

mong kién thirc. Khong phai thay co khong day hét
dugc cho cac em ma la vi khong du thoi gian, ciing
khong co diéu kién. Thé nén, cdc em hay tu trang bi
cho minh nhirng ki€én thirc cén thiét va phiu hop nhat
co thé. Doc that nhiéu sach co |é sé gilp cac em lam
dugc diéu nay. Néu khong tu tin vao viéc lua chon
sach cua ban than minh cho cdc moén hoc, cac em
nén doc nhirng cudn sach do thay co hoac cac anh
chi khda trén gidi thiéu. Moi ngudi da nghién ciu kY,
thay nd that su hay va thiét thuc mdi gidi thiéu cho
may dira. Ngoai ra, cdc em can chd y nhiéu vao nhirng
ky nang mém. Dac biét la tiéng anh, tin hoc, kj nang
giao tiép, nghién ctru tai liéu, k§ ndang lam viéc nhom...
Co biét kién thirc rat quan trong, nhung k¥ nang ciing
quan trong khong kém. Cho nén, cac em hay dung hoa
gilra kién thirc va ky nang ciing nhu hdy tham gia vao
cdc cong tac xa hoi nhiéu nhat co thé. Hay dé cudc
song sinh vién cta minh that su tuoi dep va cé y ng-
hia. Chuc cac em thanh cong véi nhirng du dinh trong
lai ciia minh nhé!

Chan thanh cam on nhimng chia se day tam huyét
va nhiét tinh cua co. Chac chan nhimng diéu ay sé gitp
ich cho em va cac ban rat nhiéu. Chao cé. Chiic co
mot ngay tot lanh!

Legalese Corner
Key (Pap an)

)\

1 INCENTIVE (1;9) . 1
2 CRIME (2:5) 10
3 POLICY (3:6) 9
4 TRUST (4;5) .
5 PROSECUTOR (5;9) ,
6 CONFESSION (6;10) :
7 FINE (7:4)

8 CARTEL (8:6) ’
9 LENIENCY (9;8) 4
10 DILEMMA (10;7) 3
11 BETRAYAL (11;8) 2

Key word: LAW
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- Co hoi - Tiem nang

CONG TY LUAT SB LAW

Nguoi tong hop: Nguyén Thi Tric My
Sinh vién K16501, Dai hoc Kinh té - Luat, DHQG Tp.HCM.

1. So nét vé cong ty
SB Law la mét trong nhirng cong ty luat uy tin tai Viét

Nam, dugc khach hang trong va ngoai nudc tin nhiém va
danh gia rat cao. Vdi gan 40 luat su va chuyén vién phap
A sty ly tai Ha Noi va Thanh phd Ho6 Chi Minh, SB Law tu hao c6

FACTION ~ i 2 i B i - - "
mot doi ngl luat su gioi, cé trinh do chuyén mon cao, uy
tin va chuyén nghiép.

Trong gan 10 ndm hoat dong (09/01/2008 - 09/01/2018), SB Law dang dan khang dinh minh 12 mét hédng
luat tu van kinh doanh va sg hiru tri tué. Hang luat cé mgt mang luGi doi tac phap ly rong Ion la céc van phong
luat sur va cac cong ty luat ndi tiéng tai 80 qudc gia trén toan thé gidi.

2. Linh vuc hanh nghe

Luat su: tu van luat dau tu trong nudc va qudc té, tu van va ho trg thanh lap lién doanh, cong ty 100%
von dau tu nudc ngoai.

Tu van dau tu: Tu van dau tu thanh |ap doanh nghiép FDI, van phong dai dién, ho tro hoat dong M&A va
nhugng quyén thuong mai, bat dong san, cac vu viéc dan sur, hon nhan gia dinh.

S& hiru tri tué: phu trach vé mang tra ctru va tim kiém thong tin, dang ky xac lap quyén, quan ly va bao
vé quyén.

Giai quyét tranh chap: giai quyét cac tranh chap kinh doanh thuong mai, trang chap dan su thong qua
toa an, trong tai.

3. SB Law _ Cau chuyen thanh cong

Céc luat su cta SB LAW dugc tin tuang dé cung cap dich vu phap ly cho nhiéu té chirc trong va ngoai
nudc nhu IBM, TOTAL, ExonMobil, ESCO, HTC, CSC, LG, DBS Bank, ICBC, Kinh Do, VietxoPetro, Microsoft, FPT,
Family Mart, Viet Media travel,...

3.1. Giai thuong quéc té

Tir ndm 2012 - 2016, vugt qua nhiéu cong ty luat danh tiéng khéc, S&B Law duge vinh du nhan giai thudng
tlr The Legal 500 - |a mét trong nhirng t6 chirc uy tin toan cau cé chirc nang danh gia va xép hang céc cong ty
luat tai cac quoc gia thanh vién. Dac biét, ndm 2017, SBLAW dirng ddau trong top Legal 500 tai Viét Nam vé sg
hitu tri tue.

Trong ndm 2013, bang viéc tu van hiéu qua cho nhiéu doanh nghiép trong va ngoai nudc, dac biét la céc
doanh nghiép mdi tiép can thi truong Viét Nam, luat su Nguyén Thanh Ha va luat s Pham Duy Khuong da
duoc Asialaw Profiles danh gia rat cao va dua vao bang xép hang tin nhiém tai thj truong Viét Nam.

3.2. Giai thuong trong nudc

Thang 11 ndm 2012, S&B Law |a mat trong nam to chirc hanh nghé luat s dugc UBND thanh pho Ha Noi
trao tang bang khen vi da c6 thanh tich tot trong viéc tu van bao vé quyén va lgi ich hgp phap nha nudc, quyén
va lgi ich hop phap cua cong dan.

4. Lien he

Van phong Ha Noi: Dia chi: Tang 18, Center Building, Hapulico Complex, So 85, Vi Trong Phung, Quan
Thanh Xuan, Ha Ngi. S0 dién thoai: 090434066. Email: ha.nguyen@sblaw.vn

Van phong Thanh phé H6 Chi Minh: Dia chi: Tang 8, Toa nha PDD, sé 162, Buong Pasteur, Phudng Bén
Nghé, Quan 1, TPHCM. So dién thoai: 0904340664. Email: info@sblaw.vn

Nguon: Shlaw.vn
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"T6i da va dang trai qua nhifng
ngay thdang chénh vénh, cd gang
tim kiém mot hudng di phu hop cho
nganh hoc ma minh dang theo dudi.
Cé no luc, c6 dam mé nhung liéu
da du dé t6i xay dung mot nén tang
vifng chac, phat huy nang luc cua
minh trong céng viéc?"

Tim doc cudn sach “Hudng
dan khoi nghiép vai nghé Luat su”
cua Luat su Nguyén Hiru Phudc,
ngudi sang lap Cong ty Luat TNHH
PHUOC & PARTNERS, t6i da hoc
dugc nhiéu kién thirc chuyén mon
gia tri, nhirng kinh nghiém quy bau,
cac ki nang bo ich ma tir do giup
toi dinh huéng vé nghé nghiép
trong lai ro rang hon. Va néu ban
c6 mong mudn tro thanh Luat su
va thanh 1ap To chic hanh nghé
luat su (TCHNLS) cho minh, cudn
sach thuc su |a ngudi ban dong
hanh sang gia, la nguon cam hing,
la kénh chia se ki nang, kinh ng-
hiém ciing nhu céc quy trinh tham
khao chat luong trong viéc séng
lap, diéu hanh va phat trién TCHN-
LS cua ban.
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Nguyén Hong Quyén

Sinh vién K17502, Dai hoc Kinh té - Luat, DHQG, Tp.HCM

Noi dung cuén sach dugc dic
két tir hon 20 nam kinh nghiém
hanh nghé ludt sv, hon 10 nam
diéu hanh cac cong ty luat I6n cua
tac gia, do do tinh ap dung thuc
té kha cao. Cac van dé ton tai va
nhirng kho khan trong qua trinh
hanh nghé luat dugc phan anh
mot cach truc quan, co binh luan
va phuong an giai quyét hiéu qua.
Phan chia sé vé chuyén mon trong
dinh hudng hoc tap, tu van nganh
ludt dén viéc thanh |ap TCHN-
LS duoc thiét ké khoa hoc, logic,
de nam bat. Do d6, cudn sach la
nguon tham khao chéat lugng cho
nhirng ai dang loay hoay tim kiém
mdt phuong phap va quy trinh
dang tin cdy trén budc duong khoi
nghiép thanh cong véi nghé luat
sur. La sinh vién luat, chac han ban
sé quan tam dén van dé chon noi
thuc tap va lam viéc sau khi tot
nghiép. Tac gia c6 chia sé cach
thirc viét thu xin thuc tap, nhitng
quy trinh chuan myc trong viéc
tuyén thuc tap sinh, nhan vién va
gidi thiéu cac TCHNLS uy tin trong
nudc va ngoai nudc tai Viet Nam.
Quan trong hon ca, ban la nquai
dam mé khoi nghiép trong linh vuc
tu van phap li, hay tu tin tao cho
minh mot ca hoi.

Cudn sach thuc su phu hop
cho nhirng ai c6 dam mé, cé khat
vong lam luat su, dugc diéu hanh
chinh TCHNLS cta minh, la nguoi
ban ho trg dac luc, cung cap nhirng
quy trinh phl hop va hiéu qua tir
viec chon md hinh hanh nghg,
chon mo hinh phan chia thu nhap

dén cac cong viéc chuan bi trudc
va sau khi thanh 1ap TCHNLS. Moi
giai doan, moi qua trinh dugc tac
gia phan tich cu thé va dua ra giai
phap khac phuc van dé kha thi
nhat. Chi tam sau sac vao linh vuc
chuyén mén nganh luat nhung tac
gia khong quén van dé can bang
gilra cugc song va cong viéc, diéu
rat can thiét va quan trong v6i mot
ngudi luat su. Thanh cong khong
chi dén tlr chuyén mon gioi, tir tw
duy va ki nang thuc hanh nghé ng-
hiép sac bén ma con ¢ 16i song hai
hoa, can bang giira lao dong va giai
tri dé co strc khoe tinh than va thé
chat tot nhat. Hay choi mgt mon
thé thao, theo dudi mot bo mon
nghé thuat vi khong chi duoc thu
gian, rén luyén strc khoe ma chinh
ching con la cau noi trong viéc
tao lap va duy tri cdc mdi quan hé
cong viéc mot cdch hiéu qua ma tu
nhién nhat. Co thé noi, day chinh
la churong tao nén nét dac sac, su
khac biét va thu huat cua cudn sach
doi vai nguoi doc.

Cudn sach mang trong minh
mot gid tri rat rieng, chira dung
tam huyét cla tac gia: mudn chia
se, truyén di kinh nghiém cua minh
tlr nhirng nam thang khaoi nghiép
cho céc ban tré cé nhiét huyét
nhung chua da nhirng ki néng va
chuyén mon quan li can thiét. Hay
cam nhan va lua chon cudn sach
nay nhu mot ngudi dong hanh
cung ban trong chang duong chinh
phuc khat vong khai nghiép thanh
cong vai nghé luat su.
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" Hiéu luat khéng khé

Al CO QUYEN SU DUNG BAT?

Nguyén Thé Kha

Sinh vién K16502C, Dai hoc Kinh té - Luat, DHQG Tp.HCM

Khai quat ban an s6 23/2017/DS-ST ngay 12/06/2017 cua Toa an Nhan dan thi xa
Binh Minh tinh Vinh Long veé tranh chap quyén sir dung dat

Nguyén don: Nguyén Thi T, sinh nam 1920

Dia chi cu trd: S6 68/35, khom 1, phuong V, thi xa M, tinh Vinh Long.
Nguai dai dién hop phap cua nguyén don: Nguyén Thi D, sinh ndm 1959
Dia chi cu trd: S6 70/35, khom 1, phudng V, thi xa M, tinh Vinh Long. (Theo gidy ty quyén dugc chirng thuc

ngay 04/02/2016)
Bi don: D6 Hiru P sinh nam 1963

Dia chi cu trd: Té 36, khom 1, phuong V, thi xa M, tinh Vinh Long.
Doi tugng tranh chap: Quyén str dung dat mot phan thira s6 13 loai dat do thi - dat trong cdy lau nam toa lac

khom 1, phuong V, thi xa M, tinh Vinh Long.
Ngay khoi kién: 26/01/2014

Noi dung:

Tai don khai kién, nguyén don la ba Nguyén Thi T
va nguoi dai dién Nquyén Thi D trinh bay: phan dat
tranh chap nay thugc thira 13 trwéec nam 1975 cua
ong Nguyén Van C (cha chéng nguyén don), chirng
ctr 1a chirng thuc dia bo cua ché do ci, so dia bo ci
1457. Ong Nguyén Van H (anh chéng nguyén don)
va ong Nguyén Van D (em chong nguyén don) thong
nhat cho ba T ké khai dang ki theo chuong trinh dat
1991" vi ba T dugc huong thira ké tir chéng la ong
Nguyén Van G. Ba T ké khai dang ki thira 136, dién
tich 2.567m?2.

Pén Nghi dinh 60/CP, ba T cat dat chia cho con
chau, con lai 512,4m? thudc thira 13. Chuong trinh
dat 1991 ba T lam thu tuc xin cap gidy ching nhan
quyén st dung dat, dugc chap nhan, da nop lé phi
nhung van chua dugc cap gidy.

Sau nam 1975, cha ctua ong Do Hiru P la ong Do
Kim C tr dudi bén |én cat nha o cho nén na. Ba T thay
khong vé sinh nén cho ong C cat tam nha la dé o trén
phan dat trong. Nam 2007, ong P stra nha, bo can nha
|a, duge Nha nude cho cat nha nén gach tau, vach 13,
mai lop tole, ngang 3m, dai 6m, hién van con. Tong

dién tich khoang 20m?, ba T khong tranh chap vi nghi
rang chi cho ¢ nho.

Po dac theo chuong trinh Vlap?, ba T va 6ng P phat
sinh tranh chap, dua ra hoa gidi tai Uy ban nhan dén
thi tran V, sau d6 chuyén lén Uy ban nhan dén thi xa
M giai quyét. Ngay 20/08/2014, Chu tich Uy ban nhén
dan thi xa M ra quyét dinh cong nhan ong P dién tich
108,1m2. Ba T khong dong y, sau do6 khoi kién vu én
hanh chinh, Toa dan nhan dan thi xa M da hdy quyét
dinh cta Uy ban nhan dén thi xa M. Ba T khéi kién yéu
cau 6ng P di doi can nha trén dat va phan dat do dac
thuc té 96,6m2.

Bi don |a ong Do Hiru P trinh bay: phan dat tranh
chap truéc ndm 1975 cua ba Lé Ngoc V va ong L.
Nam 1990 6ng mua nha dat cta ba V va ong L, c6 lam
gidy to nhung da that lac. Tir nam 1990 ong da dong
thué nha dat.Tur khi ong o tir ndm 1990 dén khi stra
chira nha ba T khong tranh chap. Ong khong biét hai
chuong trinh do dac do ban than ban di lam an nén
khong ké khai dang ki. Ba T ke khai dang ki ong khong
biét. Dén khi do dac theo churong trinh Vlap thiba D ra
tranh can khong cho do dac, cho nén ong gui don ra

"Phap lénh sd 54-LCT/HDNNS8 ngay 01/07/1991 cua Hbi dong Nha nurde Quy dinh vé thué nha, dat cua Hoi dong bo trrdng

Vlap la mot du an dugc thure hién bai Chinh phu Viét Nam théng qua Bé Tai nguyén va Moi trrding nham hién dai hoa hé thong quan ly dat dai vai su ho
trg cla mot td chirc phat trién qudc té, do 1a Ngan hang Thé gidgi. Von dau tu cua Dy an mét phén duoc cung cap boi Chinh pha Viét Nam va mot phan
cung cap bai Ngan hang Theé gidi (WB). Dur an dugc thue hién trong 5 nam (2008-2013), tai 9 tinh, thanh phd: Ha Noi, Hung Yén, Thai Binh, Quang Ngai,

Binh Dinh, Khdnh Hoa, Tién Giang, Bén Tre va Vinh Long.
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Uy ban nhéan dan thi tran V dé gii quyét, sau chuyén
lén Uy ban nhén dan thi xa M.

Tai phién toa so tham, Hi dong xét x(r quyét dinh
chap nhan yéu cau cta Nguyén don va bugc ho gia
dinh 6ng D0 Hiru P phai di doi cédn nha, tra lai quyén
st dung dat vai dién tich 96,6m2 thuoc thaa 13, to
ban d6 sd 18, toa lac tai khom 1, phuong V, thi xa M,
tinh Vinh Long.

Tai sao toa an lai co quyét dinh nhu vay?

Vi nguyén don yéu cau bi don di doi can nha trén
dat va phan dat do dac thuc té 96,6 m2 nén toa an
can phai xem xét nguyén don c6 phai la chu thé st
dung dat theo quy dinh cta phap luat Dat dai hay
khong. Theo Diéu 5 Luat Dat dai 2013 (LDD) thi nquoi
su dung dat la nguoi dugc Nha nude giao dat, cho
thué dat, cong nhan quyén sir dung dat, nhan chuyén
quyén str dung dat theo quy dinh cla Luat nay. Do
khong co bat ki can cir nao xac nhan ngudi st dung
dat theo truong hop Nha nuéc giao dat, cho thué dat,
hay nhan chuyén quyén st dung dat theo quy dinh
cua Luat nay, nén xét thay trong truong hop trén thi
nguyén don chi co thé roi vao truong hop ngudi duge
Nha nudc cong nhan quyén str dung dat. Theo Khoan
2 Diéu nay, nqudi st dung dat theo quy dinh |a ho gia
dinh, ca nhan trong nuéc nén ba Tvagiadinhba T
thudc dién dugc liét ké trong Khoan nay.

Dé Nha nude cong nhan quyén sir dung dat cho
ca nhan, ho gia dinh trong nudc thi phai can cir theo
Khoan 9 Diéu 3 LDD nhu sau: “Nha nudc trao quyén
str dung dat cho nguoi dang st dung dat on dinh ma
khong c6 nguén goc duge Nha nude giao dat, cho
thué dat thong qua viéc cap Giay chirng nhan quyén
str dung dat, quyén sg hiru nha ¢ va tai san khdc gan
lién vai dat Ian dau doi vai thira dat xac dinh”. Do do,
dé nguyén don dugc cap gidy chirng nhan quyén sur
dung dat thi nguyén don phai thugc mét trong cac
truong hop dugc quy dinh tai Diéu 99 LDD. Theo diém
a Khoan 1 Diéu 99 LDD thi Nha nuéc cap Giay ching
nhdn quyén sur dung dat, quyén s¢ hiru nha ¢ va tai san
khac gan lién vai dat cho truong hop: Nguoi dang st
dung dat co dua diéu kién cap Gidy chirng nhan quyén
str dung dat, quyén sd hiru nha ¢ va tai san khdc gan
lién véi dat theo quy dinh tai cac Diéu 100, 101 va 102
cua Luat nay. Dya vao truong hgp cua nguyén don
nén chi co thé xét diém a Khoan 1 Diéu 99 LDD.

Vi diém a nay dan chiéu dén mot trong ba truong
hop quy dinh tai Diéu 100, 101, 102 cua Luat nay nén
xét tiép ba Diéu dé. Diéu 102 quy dinh vé Cap Giay
chirng nhan quyén st dung dat, quyén sé hiru nha ¢
va tai san khac gan lién vdi dat cho to chtrc, co sa ton
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gido dang str dung dat. Ba T va gia dinh nhu da xac
dinh ¢ trén thudc dién ho gia dinh, ca nhan trong nudc
do do khong thé ap dung Diéu nay danh cho to chiic,
co so ton gido. Cho nén, chi cé thé ap dung theo Diéu
100 cap Giay chirng nhan quyén str dung dat, quyén
sd hitu nha ¢ va tai san khac gan lién vgi dat cho ho
gia dinh, cd nhan, cong dong dan cu dang st dung
dat co giay to vé quyén sir dung dat hoac Diéu 101
cap Gidy ching nhan quyén sir dung dat, quyén sd
hiru nha & va tai san khac gan lién vdi dat cho ho gia
dinh, ca nhan dang str dung dat ma khong cé giay to
vé quyén str dung dat. Dé xac dinh xem nguyén don
c6 hay khong co gidy to vé quyén st dung dat thi xét
xem cdc giady to, bang chirng ma nguyén don hién co
c6 phii hgp véi céc loai gidy to da dugc quy dinh trong
Diéu 100 hay khong va so sanh vgi Diéu 101 Luat nay.
Xét Diéu 101 LDD trudc thi nguyén don chi co thé
roi vao truong hop duge quy dinh tai Khoan 2 Diéu
nay, khong cé cédn ctr nao cho thay nguyén don c6
thé thuoc Khoan 1 Diéu nay vi Khoan 1 nay yéu céu
nguyén don c6 hd khau thuong tri tai dia phuong va
truc tiép san xuat nong nghiép, lam nghiép, nudi trong
thly san, lam muai tai viing c6 diéu kién kinh té - xa
hoi kho khan, viing cé diéu kién kinh té - xa hoi dac
biét kho khan. Can cur theo Khoan 2 Diéu 101 LDD
thi “Ho gia dinh, ca nhan dang str dung dat khong co
cdc gidy t0 quy dinh tai Diéu 100 cua Luat nay nhung
dat da dugc str dung on dinh tir truée ngay 01 thang
7 nam 2004 va khong vi pham phép luat vé dat dai,
nay dugc Uy ban nhan dan cap xa xdc nhan | dat
khong co tranh chap, phi hgp véi quy hoach str dung
dat, quy hoach chi tiét xay dung do thi, quy hoach
xdy dung diém dan cu nong thon da duge co quan
nha nudc co tham quyén phé duyét doi véi noi da co
quy hoach thi dugc cap Gidy chirng nhan quyén sir
dung dat, quyén sg hiru nha ¢ va tai san khac gan
lien vGi dat”. Do do, dé nguyén don dugc cap Giay
chirng nhan quyén st dung dat thi nguyén don phai
dap tng 07 diéu kién sau: (1) Dang st dung dat on
dinh trudc ngay 01/7/2004, (2) khong cé gidy to quy
dinh tai Diéu 100 LDD, (3) dugc f.ly ban nhéan dan céap
Xa noi c6 dat xac nhan la nguoi da st dung dat on
dinh, (4) khong co tranh chap vé quyén st dung dat,
(5) pht hop véi quy hoach str dung dat, quy hoach chi
tiét xay dung do thi, quy hoach xay dung diém, dan cu
nong thon da dugc co quan nha nudc c6 tham quyén
phé duyét, (6) khong vi pham phap luat vé dat dai va
(7) chua c6 thong béo hodc quyét dinh thu hoi dat.
Nguyén don thoa diéu kién (1), cdn ctr theo Khoan
1 Diéu 21 Nghi dinh s6 43/2014/ND-CP c6 ghi ro sur
dung dat on dinh la viéc st dung dat lién tuc vao mot
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muc dich chinh nhat dinh ké tir thoi diém bat dau su
dung dat vao muc dich dé dén thoi diém cap Giay
chirng nhan quyén str dung dat. Tai diém i Khoan 2
Diéu 21 Nghi dinh s6 43/2014/ND-CP thoi diém bat
dau str dung dat on dinh dugc xac dinh cdn ctr vao
thai gian va noi dung co lién quan dén muc dich st
dung dat ghi trén mot trong cac gidy to sau day: Ban
do, s6 muc ke, tai liéu diéu tra, do dac vé dat dai qua
cac thoi ky. Ma phan dat tranh chap thuoc mat phan
thira 13 truée nam 1975 cua cha chong ba T, chirng
ctr thé hién cua cha chéng ba T la chirng thuc dia bo
cua ché do cil, so dia bo cii 1457. Nhu vay, thoi diém
bat dau str dung dat on dinh cla gia dinh ba T dugc
bat dau tur trude nam 1975. Ngoai ra, theo diéu tra
cua co quan xét xur, ong H (anh chong ba T) bat dau
di dang ki quyén str dung dat theo chi thi 299/TTg
cua Chinh phu ndm 1980. Tir nam 1991 ba T da di ke
khai phan dat cua gia dinh trong dé co phan dat hién
dang tranh chéap vai ong P. Vi qua céc lan dang ki chi
c6 ong H (anh chong ba T) va ba T ké khai dang ki.
Ngay 26/05/1997 ba T ngp |é phi cap gidy chirng nhan
quyén st dung dat, dén ngay 30/08/1997 Hoi dong
xét duyét cap gidy chirng nhan chinh thirc cho ba T va
thoi diém nay tranh chap van chua phét sinh. Do do,
viéc nguyén don xin xdc nhan cta Uy ban nhan dan
cap xa veé viéc ba T la ngudi str dung dat on dinh la co
thé dé dap tng diéu kién (3).

Nguyén don ciing thoa diéu kién (2), vi theo diéu
tra clia tda an, ba T khong cé bat ctr gidy to nao chirng
minh cho viéc minh c6 quyén st dung dat, thay vao do
ba T chi cé su xac nhédn cua cac co quan vé viéc minh
c6 di ké khai dang ki quyén str dung dat. Vi khi ké khai
phan dat ma ba T va ong P dang tranh chap, lic do
ong P |a nguai truc ti€p quan ly, st dung nhung 6ng
P lai khong tranh chap. Thém nira, theo Cong van so:
359/UBND-NC ngay 26/4/2017 clia Uy ban nhan dan
thi xa M (BL 171) thé hién, hién nay cac phan dat tach
ra tir thira 13 cua ba T déu da dugc cap gidy ching
nhan quyén st dung dat, phan con lai cua thira 13
dién tich 512,4m? do dang tranh chap véi ong P nén
chua dugc cap gidy chirng nhan quyén str dung dat.
Nén nguyén don co thé thoa diéu kién (4) - khong co
tranh chap, vi né mang tinh linh hoat, theo thoi gian
thi tranh chap co thé két thic bang mot xac nhan cua
Uy ban nhan déan cap xa.

Nguyén don ciing thoa diéu kién (5), bai trong ban
an co6 néu ro phan dat dang tranh chap gira ba T va
ong P thuoc mot phan thira 13 c6 nguén goc do gia
dinh bén chéng ba T dé lai, ba ké khai dang ki qua
cac lan do dac, cac lan do dac dugc cho la phi hop,
dugc Hoi dong cap quyén sir dung dat xét duyét va

da ngp lé phi dé cap gidy chirng nhan quyén sur dung
dat. Tuong ty, ¢ diéu kién (6) va (7), ba T khong cd vi
pham phap luat vé dat dai cling nhu khong co thong
bdo hodc quyét dinh thu hoi dat bai cac diéu kién nay
khong dugce néi dén trong ban én, do dé khong co céan
ctr dé xac dinh ba T khong thoa man diéu kién (6) va
(7).

Vi nhitng ly Ié trén, quyét dinh cla tda an cong
nhan nguyén don |a cha thé cé quyén sur dung dat la
hoan toan hop ly.

Bai hoc kinh nghiem

Pat dai luon |a van dé vo cung phurc tap. Mot khi
phat sinh tranh chap thi van dé nay ludn ton rat nhiéu
thoi gian, cong strc, tién bac cua cac bén tham gia
tranh chap. Ngoai viéc phai dong an phi, cac bén con
phai chiu thém cac khoan khac nhu tién chi phi khao
sat, do dac, chi phi dinh gid tai san co lién quan,..
Bén canh do, cac bén tranh chap con phai ton thai
gian dé di xac nhan lai cac thong tin, chuan bi céc
loai gidy to dé chirng minh minh |a ngudi cé quyén
doi vai phan dat dang tranh chap. Mot bai hoc can
dugc lru tdm do chinh |a trude khi ra quyét dinh lién
quan nhu chuyén nhugng, nhan chuyén nhugng vé
quyén st dung dat thi can phai suy xét that ki ludng
vé nguon goc, quy hoach clia manh dat do, dé tranh
treong hgp nhan chuyén nhugng phan dat ma nguoi
chuyén nhugng khong phai la chu thé cé quyén sir
dung dat. Ngoai ra can nghién ctru ki cdc quy dinh cua
phap ludt lién quan dén van dé tranh chap quyén sir
dung dat dé tranh kién tung, vi mot khi cac bén quyét
dinh di kién thi tinh lang nghia xém ciing c6 thé bi anh
huong theo chiéu hudng xau.
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Két noi toan cau

CATALONIA DI p0C LAP
"CON KHUNG HOANG CUA TAY BAN NHA
VA CA CHAU AU"

Sinh vién K17502C, Pai hoc Kinh té - Luat, DHQG Tp. HCM

Nhirng ngay qua ca thé gidi déu danh sy quan tam
dac biét dén viéc Catalonia - ving tu tri thinh vugng
bac nhat Tay Ban Nha - tuyén bd doc lap khoi nudc
nay vao ngay 27/10/2017. Chinh quyén Tay Ban Nha
khong cong nhan tuyén bo doc lap cta Catalonia va
cho biét sé t6 chirc bau ctr chinh quyén méi cta khu
virc vao ngay 21/12 tdi.

Truée do, vao ngay 1/10/2017, chinh quyén dia
phuong da tu 16 chirc mot cudc trung cau dan y va
“phét stng” dau tién nay co thé trg thanh “ moi lra”
thoi bung lan song li khai tiém an ¢ nhiéu khu vuc
chau Au hién nay nhu: Scotland va Béc Ailen & Anh;
dao Corse ¢ Phap; xtr Basque (mot khu vuc gilra Tay
Ban Nha va Phap); mién Bac ltalia; x(r Sicule (Ruma-
nia); quan dao Fraoe (Dan mach)... Co6 thé thay, an
sau mot chau Au trong tién trinh nhat thé hoa, hudng
toi nén hoa binh bén virng va thong nhat toan ven la
chi nghia dan toc cuc doan va chu nghia ly khai luon
chuc cho bung phat.

Cha nghia ly khai la mat hanh dong doi doc lap,
mudn tach ra khoi chinh quac dé thanh lap mot quoc
gia riéng ciia mot nhom nguai nao do trong mot qudc
gia chung. Ly khai thuong kem theo cac hanh dong
mang tinh cuc doan nhu ndi chién, danh bom... va
nguy hiém hon la né mang hiéu rng domino. Cu thé
la khong lau sau cudc trung cau dan y vé Brexit vao
thang 6/2016, dén lugt Scotland ciing trung cau dan y
roi Lién hiép Anh. Gig ddy la khu vuc ngui Kurd ¢ Iraq
va khu vuc Catalonia ¢ Tay Ban Nha. Truée dé nira la
trung cau dan y ¢ Quebec (Canada), Nam Sudan va
Australia....

Viéc nghi vién ving lanh tho Catalonia tuyén bo
doc lap bat chap phan dai gay gat tir chinh quyén
trung wong Madrid va cac nudce chau Au duge cho |2
cudc khung hoang chinh tri t6i té nhat clia “xir so bo
tot” trong 40 ndm qua. Diéu nay dugc du béao sé gay
ra nhirng hé luy khon luong doi véi nén dan cha Tay
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Phan Thi Thuy Trang

Ban Nha: de doa su thong nhat, toan ven lanh tho cta
qudc gia nay, gay ra su chia ré, bién dong day phic
tap va tiém an nhiéu nguy co bat on, hon loan kéo dai.

DU nguy co xay ra mgt cudc noi chién thir hai khong
qua lon, song nhiéu kha ndng sé nay sinh xung dot
gitra luc lugng canh sat va nhirng ngudi ung hd doc
lap. Néu ca hai bén khong ai chiu lui buéc, xung dot
c6 thé lam bling nd mot cudc khing hoang hién phap,
gdy anh huong sau sac khong chi t6i Tay Ban Nha
ma con cho ca toan chau Au. Bén canh d¢, trong béi
canh kinh té kho khan va quan hé cua cac nudc trong
EU dang gap nhiéu truc trdc thi van dé “di hay ¢” cua
xUr Catalonia sé ti€p tuc la bai toan kho cho Tay Ban
Nha ndi riéng va cho EU néi chung. Lua chon hgp ly
nhat ¢ thoi diém nay co |é |a thic day mét cudc doi
thoai gitra chinh quyén Madrid va xir Catalonia, dua
trén khuon kho luat phap, dé tim 16i thoét hop Iy nhat
cho cudc khiing hoang.
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Két noi toan cau

BAI HOI BANG LAN THE XX cUA TRUNG Qulc

"HU'GNG DI CHO BIEN PONG"

Vira qua, Trung Qudc d té chirc
Dai hoi Dai biéu Toan quadc lan thir
19 cua Dang Cong san tai Bac Kinh,
mot su kién quan trong doi vdi van
ménh cta Trung Qudc trong vong
5 nam tdi va co thé du doan rang,
cac nghi quyét do Dai hdi thong
qua sé co anh huang vuot ra khoi
bién gidi qudc gia téi khu vuc va
trén pham vi toan cau.

Thong qua bai phat biéu trong
Dai hoi, Chu tich Tap Can Binh kéu
goi nhan dan céac nudc xay dung
thé gidi trong sach va xinh dep, noi
c6 hoa binh lau dai, an ninh toan
cau, su thinh vugng chung. Chu
tich Trung Qudc cho biét: "Trung
Quoc khong bao gio tim kiém ba
quyén hodc tim cach banh truéng".
Theo nhitng tuyén bd cta nha lanh
dao Trung Quoc cé thé nhan thay
rang, Trung Qudc, cho du strc manh
quan su ctia minh c6 tang lén ciing
sé khong chiém dong nhirng hon
dao cua nudc lang giéng va néu co
xudt hién nhirng tinh hudng mau
thuan thi sé giai quyét ching bang

Nguyén Duy Ha

Sinh vién K17502, Dai hoc Kinh té - Luat, PHQG Tp. HCM

nhirng bién phap hoa binh, phuong
tién ngoai giao, trong qua trinh "tu
van binh dang". C6 thé xem dé |3
mot tin hiéu tot cho cac nudc lang
giéng trong quan hé ngoai giao vdi
Trung Quac khi tuyén bo: "Su phat
trien cua Trung Qudc khong gay
ra moi de doa doi véi bat ky nudc
nao'.

Trong khi do, nha lanh dao
Trung Qudc lai nhan manh: "Ding
ai mong dgi Trung Qudc sé chap
nhan bat ky diéu gi lam suy yéu
lgi ich ctia Trung Quéc”. Do la mot
dau hoi lén danh cho céc nudc
dang dé chirng Trung Quoc trén
Bién Dong bai vi Trung Qudc dang
trén da phat trién, thuc hién "giac
mong Trung Hoa" tro thanh siéu
cuong toan cau.

Sau Dai hoi 19, twong lai Trung
Qudc budc vao mot ky nguyén
mdi, cing v&i do tinh hinh tranh
chap trén Bién Dong sé cé nhirng
hudng di mai, anh huong manh
mé dén cac quadc gia co chi quyén
trén Bién Dong. La |4 co dau trong
phong trao Cong san qudc té, hy
vong Trung Qudc sé hanh dong
xirng tam cua mot siéu cudng
quoc té co trach nhiém trudc su
ton vong va phat trien cua nhan
loai.
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QUY CHUAN
BAI VIET CHUYEN SAN

1. Noi dung

- Bai viét phai c6 noi dung phap ly, ndi dung chuyén mon phai chinh
xac, cac kién nghi c6 co so khoa hoc va lap luan virng chac, thé hién
ro quan diém cua ngudi Viét.

- Bai viét nén co tinh mai, phat hién va giai quyét cac van dé ly luan,
thuc tién phap ly cu thé.

- Luu y: Nguon tai liéu phai la sach, béo, tap chi chuyén nganh c6 so so
khoa hoc va dugc viét bai nhirng tac gia uy tin. Khong sir dung nguon
Internet, dac biét la Wikipedia.

2. Hinh thirc

- Bai viét phai co bo cuc ro rang, logic va chat ché.

Khi guri bai viét, gui file word, dat tén file theo bo cuc Tén ngudi viét_
Tén bai. Do dai bai viét toi thiéu 3 trang, toi da 7 trang (khoang 750
dén 1750 tur/bai).

- Trong bai viét, tuwa dé in hoa o trén cung, ¢ dudi |a tén tac gia in ng-
hiéng canh Ié phai.

- C6 cac phan Tom tat, Tir khoa va Noi dung bai viét.

- Font chir Times New Roman, c& chir 13, cach dong don (single);
cach doan 6 pt; kho giay A4, top: 1.5; bottom: 1.5; left: 1.7; right: 1.5
(Pon vi: cm).

- Tuan thu quy cach trinh bay va cach chu thich nguon tai liéu tai:
http://bit.ly/CS_QuyCach

GUri bai vé bat ctr lic nao cho LRAC theo dia chi: Iracuel@gmail.com
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LRAC

LEGAL RESEARCH & ADVISORY CLUB

Cau lac bo Nghién ciru & Tu van Phap luat (LRAC) la cau lac
bo hoc thuat truc thuoc Poan TNCS Ho Chi Minh khoa Luat Kinh té,
truong Dai hoc Kinh té - Luat, Dai hoc Qudc gia Thanh pho Ho Chi
Minh.

Muc tieu:

LRAC no luc xay dung mot moi truong hoat dong véi ba khong
gian nén tang: Nghién ctru - Thuc hanh - Phan bién thong qua cac
hoat dong chu dao phu hop véi ndng luc sinh vién.

Sir ménh:

Tao dong luc thic day sinh vién phat trién cac ki nang can
thiét cho viéec nghién ciru va tu van phap luat thong qua viéc kién tao
mot moi truong thuc hanh hiéu qua va chuyén nghiép, ma o do sinh
vién khong chi la doi tugng thu huong ma con la chu thé duy tri va
phat trien nhirng dong luc manh mé do.

Lién he:
Website: http:/www.Iracuel.org/
Fanpage: http://www.fplracuel.facebook.com/
Email: Iracuel@gmail.com
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