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LO1 NOI PAU

Céu lac bo Nghién ctru va Tu van phap luat (LRAC) luén nd luc khéng
nglrng trong viéc xdy dung moét moi truong hoat déng vai ba khong gian nén
tang: Nghién ctru = Thuc hanh - Phan bién thong qua cac hoat dong chu dao
phu hop vai nang luc cua sinh vién. DE thuc hién nhitng muc tiéu nay, LRAC
da va dang ap u nhirng du an day tham vong danh cho tat ca cdc ban sinh vién
dam mé vai nganh luat - nhitng ban tré lu6n hét minh vi su nghiép hoc tap va
sang tao. La nhirng nguoi cling dang ngoi trén ghé nha truong, ching téi phan
nao hiéu duoc rang: Sinh vién, ddc biét 1a sinh vién luat, muén gi va can gi.
Sinh vién luat phai duoc rén luyén ki nang viét, rong hon la kha ndng nghién
ciru. Vi lé nay, chuyén san Sinh vién & Phap luat da ra doi.

Day la noi sinh vién co co hdi van dung nhifng kién thirc da duoc hoc
va tiép tuc phat trién cac ki nang can thiét thong qua viéc nghién ctru va thuc
hanh viét cdc bai luan, cdc bai nghién ctru khoa hoc ngan vé cac van dé lién
quan dén luat phap dang dién ra ngoai xa hoi. Viéc duoc cdc thay cé nhan xét
vé kha nang viét cua cd nhan o ngoai khudn khd Idp hoc 1a mét co hdi hiém co;
Khong chi vay, nhitng gop y, phan bién bai viét tir cac anh chi khéa trén ciing
tao ra nhirng goc nhin da chiéu va gan gii. LRAC luén muén tao diéu kién cho
sinh vién dugc thu sire vai nghién ciu phap luat thong qua qua trinh nghién
clru - viét - phan bién nham tao tién dé cho viéc thuc hién mét cong trinh ng-
hién ctru khoa hoc hoan chinh veé sau.

Bang nhitng ¢c6 gang, ching t6i lubn mong muén dong gop cong strc
cua minh vao cong cudc tao dong luc thic day sinh vién phat trién cac ki nang
can thiét cho viéc nghién ctru va tu van phap luat. Song, kién thire la vo tan va
hiéu biét cua chung t6i con han ché nén nhirng khiém khuyét ciing nhu thiéu
sGt trong cdc bai viét cua chuyén san la khong thé tranh khoi. Ching téi luén
san long don nhan nhiing y kién phé binh tir cac ban ddc gia dé nhitng s phat
hanh sau duoc tot hon.

Cam on cdc thdy c6 khoa Ludt Kinh té da theo doi va giup ddé ching em
trong qua trinh thuc hién chuyén san, cam on cac anh chi K12, K13 da giup
ching em duyét bai, stra bai va cam on tat ca cdc ban sinh vién dang déi theo
va ung ho chuyén san ciing nhu LRAC.

Cau lac bo Nghién ctru & Tu van Phap luat
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~ITTT
TU DUY LAP PHAP TIEN B0

TRONG CO

LUAT VIET NAM

Vi Thi Ngoc Huyén,

Sinh vién K14502C, DH Kinh té - Luat, DHQG Tp.HCM.

DU nam thang da di qua va phu Ién lich sur nhitng Idp bui day cua thdi gian, nhung cdc bo c6 luat tiéu biéu
cua nudc ta van con luu gilf duoc gia tri duong dai ma cho dén nay, ching ta van dang ké thira va phat trién.

Tir khoa: Co Juat Viét Nam, tu duy Iap phap tién bo, gia tri nhan van sau sac, hé thong phap luat Viét Nam

thoi quén chu.
1. Khdi quat cac bd co luat Viét
Nam tiéu bieu

Phap luat co Viét Nam qua cac
thoi ky déu dugc xay dung dudi
nhiéu hinh thirc da dang, tac dong
t6i hau hét cac quan hé xa hoi va
thuong co hiéu luc thoi gian lau
dai. Céc bg cd luat tuy da trai qua
bé day lich st lau doi nhung van
con luu gilr nhiéu nét tién bo ma
phap luat hién dai co thé hoc hoi
va ké thira.

Hinh thu |a bg luat thanh van
dau tién cua nha nudc quan chu
Viéet Nam do nha Ly ban hanh. Tuy
bo luat nay khong con ban goc'
nhung noi dung cta né van dugc
ghi chép trong st ci. Theo Phan
Huy Chi trong Lich trieu Hién
chuong loai chi, Hinh thu gom ba
quyén. Bo luat nay quy dinh vé to
chtre cua triéu dinh, quan doi va hé
thong quan lai; bién phap trirng tri
nhirng hanh vi gay nguy hiém cho
xa hoi; cdc van dé phat sinh trong
quan hé xa hoi hang ngay... Theo
danh gia cua cédc nha nghién ctru,
bo luat Hinh thu duoc ban hanh dé
khang dinh quyén lgi, dia vi clia nha
nude phong kién, giai cap quy toc

guan liéu, déng thoi ciing la cong
cu on dinh xa hoi, gilr gin ky cuang,
bao vé san xuat nong nghiép...2

B0 co luat tiéu biéu thir hai cua
Viét Nam la bo Qudc triéu hinh luat
duoc ban hanh duéi thoi nha Tran.
Tir nam 1226, sau khi Tran Canh
leén ngoi, nha Tran da dinh cac diéu
luat l1énh va tiép tuc bo sung vao
nam 1230, 1244. bén nam 1341,
vua Tran Du Tong lénh cho Nguyén
Trung Ngan va Truong Han Siéu
soan ra bd Qudc trieu hinh luat
gom mot quyén dé ban hanh.® So
voi nhirng quy dinh c6 tir thai Ly,
bo Quac triéu hinh luat thoi Tran da
co nhirng diéu chinh nhat dinh, dac
biét 1a cac quy dinh vé hinh phat,
cach thirc xtr phat, ché do tuv hiru
dat dai, tai san...

Ké thira va phat trién tu duy lap
phap tr cac doi vua trudc, bo Quac
triéu hinh luat (B luat Hong Dirc)
duge ban hanh ndm 1483 dugi thoi
vua Lé Thanh Tong, trén co so tap
hop cac diéu luat da ban bd trong
cac trieu dai trude, réi san dinh
cho hoan thién. Bo luat nay gom
722 diéu, chia thanh 12 chuong,
6 quyén, danh tirng chuong dé

quy dinh cdc van dé cu thé (nhu
cdch phan loai hién nay) nhu hanh
chinh, hinh su, dan su, hon nhan
gia dinh..* Theo nhiéu nha nghién
ctru, “Quéc triéu hinh luat la thanh
tuu co gia tri dac biét quan trong
trong lich st phép luat Viét Nam"s.
Pugc ban hanh trong giai doan
phat trien manh mé cua ché do
phong kién trung uong tap quyén,
Qudc trieu hinh luat khdng chi la
bo luat chinh thirc cua Viét Nam
dudi thoi Lé So, ma con duoc cac
triéu dai khac sau nay sur dung cho
dén hét thé ky XVIIIe.

Khi Nguyén Anh lén ngdi, lap
ra trieu Nguyén nam 1802, da lap
tlrc sai quan than ban hanh bo
luat mai. Nam 1815, bd Hoang
Viét Luat |é (Bo luat Gia Long) do
Tong tran Bac Thanh lam chu bién
dugc ban bo. Co y kién cho rang
b luat nay phan I6n xay dung trén
co so khao xét bo Dai Thanh Luat
lé (b0 ludt cua nha Man Thanh), va
c6 chinh stra cho phi hgp véi diéu
kién cua Viét Nam bay gio. Theo
ban dich tir ban khac in chir Han,
Hoang Viét Luat |1é gom 398 diéu,
chia thanh 22 quyén. Céc diéu luat

1 Theo céc tu liéu lich sur, dau thé ky XV, khi sang xam chi@m Viét Nam, quan Minh da tich thu nhiéu sach va van ban quy cua Dai Viét dé dua vé chinh
qudc. Trong dd co ban gbc cua cua ca hai bd luat thai Ly va Tran.

2 Lich sur Ché do Phong kién Viét Nam, Tap 1, Nxb Gido duc, 1960, tr. 272, 273.
3 Lich stir Ché dd Phong kién Viét Nam, Tap 1, Nxb Gido duc, 1960, tr. 361.

* Can cir theo ban in chir Han lru trir tai Vién nghién ciru Han Nom Ha Noi (ky hiéu A.341), da duoc Vién St hoc va Nha xuat ban Phap Iy phoi hop

dich ra chir Quéc ngir va an hanh ndm 1991.

5 Cudn Quédc triéu hinh luat, phan Lai néi dau, Nxb Phap ly, Ha Noi, 1991.
® Phan Huy L&, Lich sur ché do phong kién Viét Nam, tap 2, Nxb Gido duc, Ha Ndi, 1962, tr. 159.

Sinh vién & Phap luat (s6 02) | 1

https://tieulun.hopto.org



duogc phan loai va sap xép theo sau linh vuc, tuong
irng vdi nhiém vu cua sau Bg, gom céc ndi dung chinh
nhu: quy dinh vé t6 chirc nha nuée va hé thong quan
lai (lai luat); quy dinh vé t0i danh va hinh phat (hinh
luat); quy dinh vé quan ly dan cu va dat dai (ho luat);
quy dinh vé ngoai giao va nghi lé cung dinh (lé luat);
quy dinh vé t0 chirc quan dgi va quoc phong (binh
luat); quy dinh vé xay dung, bao vé dé diéu, lang tam
(cong luat). Hoang Viét luat Ié dugc st dung trong
sudt thai nha Nguyen, r6i dung tiép ¢ Trung Ky trong
thoi ky thuc dan Phap chiém dong Viét Nam.

2. Doi nét tien bo cua co luat Viet Nam.

Ky thuat Iap phap ngay nay dugc phat trién trén co
so ké thira va bo sung cac kinh nghiém cua thé hé di
trude. Cac nha lam luat cé da sur dung ky thuat lap
phap kha tién bo va hiéu qua, duoc thé hién qua cac
van dé nhu sau:

Thir nhat, cdc nha lam luat da phan chia va sap xép
cac diéu luat thanh mén loai. Qua cdu tric cua B0 luat
Hong Dirc va Bo luat Gia Long, co thé thay ca hai bo
luadt déu co phan dau khai quat cac van dé chung,
nguyén tac chung. Céc chuong/quyén tiép theo dugc
danh dé tap hgp nhirng diéu luat trong cung mat linh
vuc. Ngoai ra, cac diéu luat con lai dugc dua vao
phan tap luat. Cach phan loai nhu vay da phan nao
thé hién tu duy khoa hoc va gidp viéc tra ctru dugc dé
dang, thuan lgi.

Vi du: Trong B¢ luat Hong Dire (BLHD), Chuong Ho,
Hon gom cac diéu luat vé quan ly cu dan va hon nhan
- gia dinh;... 0 Bo luat Gia Long (BLGL), Quyén 1, 2, 3
quy dinh nhirng van dé chung; Quyén 4 va 5 gébm céac
diéu luat vé quan lai va cong chirc;...

Thi hai la cdch t6 chirc va thé hién cdc quy pham
phap luat. Hau hét cac diéu luat cua cac bo co luat
déu cd cau tric nhu mgt quy pham phap luat hoan
chinh, gom ba thanh phan co ban la gia dinh, quy dinh
va ché tai. Vi du: Diéu 89 BLHD quy dinh: “Trudc va
sau ngay Hoang dé |én ngdi mot thang, cam céc nha
o trong kinh thanh ctr hanh viéc tang, ngudi nao pham
thi phat 50 roi, biém mot tu" Tuy nhién, trong mot so
trrong hop, céac diéu luat chi cé hai thanh phdan ma
khong co phan ché tai.

Vé ky thuat thé hién quy pham phép luat, co thé
thdy cac nha lam luat cd da c6 kha nang tién liéu
dugc nhiéu tinh hudng dé dat ra diéu luat diéu chinh.
Vi du: Trong chuong Dién san cta BLHD, khi quy dinh
vé viéc chia tai san sau khi vg hodc chéng chét ma
khong co chic thu, cac nha lam luat da tien lieu dugc
nhiéu tinh hudng cu thé nhu: Vg chong khong co con;
Chong co con voi tat ca cac ba vo/ hodc co con vai

vg trude, nhung khong co con vdi vo sau va nguoc lai;
Vo chong da co con, mot trong hai ngudi chét, sau doé
con ciing chét...

Ngoai ra, khi xay dung va ban hanh phap luat, cac
nude déu phai tham chudc luat |é cia cac qudc gia
khac. Do han ché diéu kién vé thong tin, cac nha nudc
Viét cd thuong va chi c6 thé tham chudc hé théng
phap luat cua nudc lang giéng la Trung Qudc. Cac nha
nghién ctru cho rang: hé thang phap luat ¢ Viét Nam
thoi quan chu da dugc xay dung trén co sd tham khao
phap luat Trung Quodc, nhung co chinh stra va sang
tao dé phu hop vai xa hoi Viét Nam. Trong cong trinh
khao ctru “Luat va xa hgi Viét Nam thé ky XVII - XVIII",
gido su nguoi Han Qudc Insun Yu da sur dung phuong
phap so sanh, ddi chiéu giira cac diéu khoan ctia Bo
luat Hong Dirc vdi cac bo luat cua nha Dudng va nha
Minh (Trung Qudc), sau do dua ra nhan xét nhu sau’:

- Thir nhat, trong so 722 diéu khoan ctia BLHD, co
261 diéu vay mugn hoan toan hodc mot phan tir Luat
nha Duong, 53 diéu tir Luat nha Minh va 1 diéu tir luat
khac. Con lai 407 diéu la co riéng trong BO luat nha
Lé.

Thir hai, ngay ca trong céc diéu luat duoc vay muon
tir luat Trung Quéc, cdc nha lam luat Thoi Lé cing co
nhirng stra doi, bo sung cho phu hop vdi diéu kién cua
Viét Nam.

Trong khi BLHD dugc dénh gia cao boi tinh sang
tao trong viéc tham chudce luat phap nude ngoai, thi
cac nha nghién ctru cho rang BLGL da sao chép Bo
luat Man Thanh (Trung Qudc):

- Luat su Phan Van Truong - trong luédn an tién si
tai Dai hoc Paris vao nhitng nam 20 cua thé ky XX
da phan tich, so sanh “Hoang Viét luat 18" v6i cac bo
ludt Trung Hoa thoi quan cha (déc biét |a bg luat nha
Thanh) va da danh tron hai trang cta phan Mg dau
de nhan xét vé bo “Hoang Viét luat 1&": “Thuc ra bo
luat nay chi la mgt ban sao chép - cd stra doi ty chut
- nguyén van bg luat hinh cda triéu Man Thanh dang
thong tri Trung Hoa hoéi do”;

- Luat su ngudi Phap P.L.F. Philastre trong sach
“Le Code Annamite” nhan dinh: “Bo luat An Nam gom
cac diéu luat, chi giai, cac diéu |1é kem theo diéu luat
chang phai |2 céi gi khac hon b luat Trung Hoa cla
triéu Man Thanh, chi bo di rat it diéu luat va o vai diéu
ludt khdc - ma ciing rat hiém hoi - thi stwra doi ty
chat”...

Tuy nhién, cac dich gia cho rang, tuy cé tham chudc
nhiéu B luat nha Thanh, nhung trong tirng quy dinh
cu thé, cac nha lam luat thoi do ciing da co nhirng
chinh stra, bé sung va thay doi cho phl hop véi diéu
kién Viét Nam®. Diéu nay it nhiéu cho thay no luc cua

7 Insun Yu, Luat va xa hoi Viét Nam theé ky XVII - XVIII, Nxb Khoa hoc X3 hoi, Ha N6i, 1994, tr. 73-81.
® Tham khao diéu 181, 182, 350, 352, 357, 580, 581, 601 (BLHB) va Quyén 6, 11, 12, 21 (BLGL)
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nhirng nha soan luat khi di tham
chudc mot bo luat ciia mot vurong
triéu khac, & mot qudc gia khac,
tao ra mot bo luat hoan chinh ap
dung vao xa hoi Viét Nam.

Cac bo co luat Viet Nam dé lai
cho thé hé duong dai nhimg gia tri
vé tinh nhan van sau sac, thé hién
qua mot so van dé cu thé sau:

Thi nhat, cac bé luat co nhiéu
quy dinh nham han ché va xu phat
nhitng hanh vi tham nhing cua
quan lai va gian tiép bao vé mot
s6 quyén lgi chinh dang cua ngudi
dan. Co t6i khoang 107 diéu cua
BLHD, 79 diéu cua BLGL diéu chinh
cac hanh vi khong dugc phép doi
vGi quan lai dé bao vé ngudi dan.

Vi du:

- Diéu 138 BLHD quy dinh:
“Quan lai nhan hoi 16 tir 01 dén 09
quan tién bi phat biém tudc hoac
bai churc; tir 10 dén 19 quan tién
bi phat d6 (lam kho sai) hodc luu
day; tlr 20 quan tién trg |én bi phat
chém.”

- Diéu 31 BLGL quy dinh: “Quan
lai nhdn hoi 16 phai chiu hinh phat
thap nhat la 70 trugng, cao nhat la
treo co.”

Thir hai, cdc b c6 luat Viét Nam
déu chita dung nhiéu quy dinh
mang tinh nhan van nhu: bao vé
nguoi gia va trée em; gitip dé ngudi
tan tat, nguoi co hoan canh kho
khan; ton trong phong tuc va van
hoa cua cdc toc nguoi thiéu so;
tham chi ca nguoi pham tdi..

Vi du:

- Trong diéu 16 BLHD, nguoi gia
trén 90 tuoi va tré em dudi 7 tudi
dugc tha mien hoan toan, cho du
pham vao t0i ndng, tir 70 tudi tro
lén va 15 tudi tra xudng dugc phép
chuoc toi bang tién.

- Diéu 669 BLHD quy dinh: “..
Néu tu cd bénh ung nhot, khong
cho lanh lai tra khao thi nquai ra
lénh bi xtr biém. Néu tu bénh ay ma
danh roi, trurgng thi phat 30 quan
tien, nhan dé tu chét thi bi biém 2
Wi

Chinh sach dai véi cac toc thiéu
s0 cling la van dé dugc nha nudc
quan tam. Mot phan la dé giam
bot kho khan vé doi song, nhung
mat khac day ciing [a mét trong
nhirng bién phap nam trong chu
truong “nhu vién” - mém mong véi
ving xa ma cac nha nudc quan
chu xua kia hau hét déu ap dung®.
Tuy BLHD khong chira nhiéu diéu
luat lién quan dén cac tdc nguoi
thiéu so (thoi Lé goi la Dan Man
Liéu), nhung cé hai van dé quan
trong da dugc dé cap va quy dinh
|a: cac tdc nguai thiéu sé ¢ quyén
dung luat tuc dé giai quyét nnhirng
xung dot gira ho véi nhau va tat ca
quan lai, khi giai quyét cong viéc ¢
ving co nguai thiéu so sinh song,
can bao va xin phép nguai Quan
giam (chi nguoi dai dién va quan
ly) cta ho. Vi du: Diéu 40 BLHD quy
dinh: “Nhirng nguoi mién thugng
du (mién nai, mién dong bao dan
toc it ngudi cu tra) cung pham tdi
véi nhau thi theo phong tuc xur ay
ma dinh t6i. Nhirng nqudi thugng
du pham t6i véi ngudi trung chau
(mién trung du va mién dong bang)
thi theo luat ma dinh t6i."

BLHD cing co mot so diéu
nham bao vé cac toc thiéu so trudc
su sach nhiéu cua quan lai. Vi du:
Cam quan quan gii ctra ai khi thay
“khach buon ban va dan Man Liéu
qua ctra ai ma doi tién cua ho thi bi
biém hai tu, dén tra lai gap hai so
tién” (diéu 71)

Thir ba, di chiu anh huong tir
Nho gido vdi tu tuong trong nam
khinh nir, nhung nhitng bo luat cé
van co cdc diéu luat bao vé than
phan nguéi phu nir. Vi du: Trong
diéu 308, BLHD cho phép nquai vo
c6 quyén dé trinh va xin dugc bo
chong néu nguoi chéng bo roi vo
trong 5 thang khong di lai. Day la
mot quy dinh gép phan ngan chan
su thiéu trach nhiém cua nqudsi
chong vai vo va tao cho nguoi phu
nir co hoi dé co thé tu giai phong
minh.

® Xem cac diéu 40, 163, 164, 451, 595, 703 BLHD.

Tinh tién bd, nhan van cua BLHD
con dugc thé hién o trong cac ché
dinh vé giao dich dan sy ma ngui
phu n{r tham gia. Theo diéu 374,
375 cua BLHD, khi ly hon hodc khi
chong chét trude, nguoi phu nir
van dugc cong nhan quyén sg hiru
ddi vai tai san riéng (cta hoi mon)
va dugc huang mot phan gia tri tai
san do hai vg chong gay dung...

Luat Hong Dic co nhiéu quy
dinh trach nhiém phap ly doi voi
quan lai véi cac mirc hinh phat rat
nang khi ho pham toi cudng ép,
hiép dam, cudng bic dan ba, con
gai. Dac biét 1a bo luat quy dinh
viéc xur phat nghiém khac nhirng
ke co hanh vi gian dam v&i con gai
dudi 12 tuoi.

Thir tu, cdc bo luat Viét co déu
dé cao va ton trong cdc gia tri dao
dure t6t dep cua con nguoi.

Bo luat Hong Dac va Bo luat
Gia Long déu quy dinh Toi Thap ac
tai Diéu 2. Thap ac bao gom: Muu
phan, Muu dai nghich, Muu ban,
Ac nghich, Bat dao, Dai bat kinh,
Bat hiéu, Bat muc, Bat nghia, Noi
loan. Trong Thap ac co 4 t0i bao
vé vuong quyén (muu phan, muu
dai nghich, muu ban, dai bat kinh),
5 t0i bao vé quan hé hon nhan gia
dinh phong kién (ac nghich, bat
hiéu, bat muc, bat nghia, ndi loan)
va mot toi trirng tri nhirng hanh vi
pham t0i vo cung da man, tan ac
xam hai nghiém trong mot trong
nhirng tiéu chi dao dirc hang dau
cla dao Nho (t0i bat dao). Tat ca
nhirng ai pham t0i thap ac déu phai
chiu hinh phat ndng nhat (xur chét).

Do la doi nét vé su tién bo trong
cac bo co luat cua Viet Nam. Co
thé thay, rat nhiéu diéu luat co thuc
sy mang dam tinh tan ky, tién bo
ma xa hoi hién dai can gin gilr va
ké thira. Ching ta co quyén tu hao,
ton vinh, va phat huy gia tri van hoa
phap Iy cua td tién ta trong thai ky
hien dai./.

Sinh vién & Phap luat (so 02) | 3

https://tieulun.hopto.org



- Kinh da trong _

QUYEN NGAT KET NOI O PHAP -
BAI TOAN TUONG LAI CHO VIET NAM

Trinh Huyén Trang (K15502) & Lé Thi Thuy Tién (K15502C)
Sinh vién DH Kinh té - Luat, DHQG Tp.HCM

Van vat, suy cho cung, déu an chira trong nd hai mat déi Iap, thdng nhat, cung ton tai va tac déng qua lai
lan nhau. Cuéc cach mang khoa hoc ki thuét dién ra, dé la thoi khac danh dau lich st nhan loai sang trang mdi.
Cudc séng vat chat va tinh than cua con nguoi nho do ma phat trién rat nhanh: lao déng chan tay chuyén dan sang
lao déng bang mady mdc, thu tay - phuong tién lién lac tro nén [0i thoi dan thay thé bang nhiing chiéc dién thoal,
mang internet ra doi mang dén su két ndi con ngudi bang trang mang xa héi va email,... Khong ai phu nhén duoc
nhiing diém tich cuc 8y, nhung, song song vdi nd, nhifng diéu tiéu cuc cling ddn dan phat sinh. Dién hinh, viéc kiém
tra va nhan email trong mai trudng céng viéc da lam cho con nqudi xda mo di ranh gidi cdn bang giifa céng viéc va
cudc séng. D6 la ly do, dau tién la o Phap, quyén ngat két ndi ra doi. Doi voi su xuat hién loai quyén mai nay, Viét
Nam ta nén cé nhiing déng thai nghién ctu ban chat va kha nang thuc thi cho nén Iap phap trong tuong lai. Bai
viét nay sé gidi thiéu so luoc vé Quyén ngat két ndi va tap trung phan tich dé lam ro hai van dé ma nhom tac gia
dang quan tam: (i) Nén nhin nhan Quyén ngat két ndi la dan quyén hay nhan quyén; (i) Cé nén thuc thi va ap dung

quyén nay o Viét Nam.

Tir khoa: Quyén ngat két ndi, dan quyén, nhan quyén, Diéu 25, Luat Lao déng Phap

1. Quyén ngat két noi o Phap
Ngay 01/01/2017, luat quy dinh
vé quyén “ngat két noi” ¢ Phap bat
dau co hiéu luc. Luat méi nay yéu
cau doi voi nhirng cong ty c6 50
nhan vién trg |én sé phai dam phan
vGi nhan vién cta minh vé quyén
“ngat két noi”, cu thé la quy dinh
vé nhirng khung gio ma nguoi lao
dong co quyén tir chdi doc va tra
|0i cac email cling nhu cac cudc
goi lién quan dén cong viéc sau gio
lam. Theo do, néu co van dé lién
quan t6i cong viéc xay ra, ngudi
lao dong sé khdng bi phat hay chiu
trach nhiém vi da tur chdi doc tin
nhan, email giao viéc. Va néu hai
bén khong dat dugc thoa thuan,
cong ty van phai dua ra cac diéu
|é ro rang dua trén mong mudn va

quyén lgi cia nhan vién, khi lam
ngoai gig’.

Nguyén nhan cho su ra doi cla
luat nay xuat phat tir viéc nhan
vién van phong Phap thuong xuy-
én phai doi méat vai viéc phai tra
|6i cac email va cudc goi cong
viéc sau gio lam hay vao nhiing
ngay nghi cudi tuan. Hang loat
nghién ctru chi ra rang nguoi lao
dong dang ngay cang gdp nhiéu
van dé vé stc khoe va tam ly do
ho khong cé thoi gian thanh thoi
that su khi tro vé nha tir noi lam
viéc, tham chi c6 nguoi phai nhéap
vién vi lam viéc qua sure?. Sau khi
can nhac ky lugng, Chinh phi Phép
da quyét dinh thong qua diéu luat
m@i vé “quyén ngat két noi” dé gilp
nguoi lao dong c6 mot cudc song

can bang hon, giam tai tinh trang
kiét strc vi cong viéc cho gidi cong
nhan vién Phdp. Quyén ngat két noi
xuat hién tai Diéu 25 thudc chuong
“Su thich &ng cla cdc quyén lam
viéc trong thoi dai ky thuat so”
(The Adaptation of Work Rights
to the Digital Era) trong du thao
ludt Lao dong mdi cua Phap. Cu
thé Diéu 25 ndi nhu sau “Trong su
phét trién cta cong nghé thong tin
va truyén thong, néu nha quan ly
quan ly kém sé dan dén nhirng tac
dong tiéu cuc t6i strc khoe nguoi
lao dong. Trong s6 do phai ké dén
ap lurc cong viéc, su qua tai thong
tin, cong viéc lan 1on véi doi song
rieng tu va ca nhirng rui ro khi sur
dung cac cong nghé k§ thuat sg"™.

' French workers win legal right to avoid checking work email out-of-hours, The Guardian, https://www.theguardian.com/money/2016/dec/31/french-
workers-win-legal-right-to-avoid-checking-work-email-out-of-hours, [truy cap ngay 26/02/2017).

2 Theo t& nhat bao Les Echos, cir 10 lao ddng thi c6 1 ngudi phai nhap vién vi lam viéc qua sirc.

2 Ban goc “The development of information and communication technologies, if badly managed or regulated, can have an impact on the health of
workers, Among them, the burden of work and the informational overburden, the blurring of the borders between private life and professional life, are
risks associated with the usage of digital technology.” Xem tai https:/www.globalcitizen.org/en/content/emails-after-work-illegal-with-new-french-
law/ [Truy cap ngay 26/02/2017]
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2. Quyén ngat ket ndi - dan quyén
hay nhan quyén?

Quyén ngat két ndi la mot dan
quyén..

Dan quyén hay con dugc goi la
quyén cong dan la quyén ma mét
nguoi dugc huong trén co so la
cong dan cua mot quoc gia nhat
dinh. Dan quyén dugc xem la két
gua cua su thoa thuan giira nha
nudc va ca nhan, trong moi quan
hé gilra nha nudc va cong dan
nudc do. Dan quyén xuat phat tir
hién phap hay phap luat cia moi
qudc gia, do dé cong dan mot nude
chi dugc huang céc quyén dan sy
nhat dinh ma phap luat quoc gia
ho cong nhan®.

Phap la nude dau tién trén thé
gigi ban hanh luat quy dinh vé
quyén “ngat két noi". Luat nay dp
dung cho nhirng nguoi lao dong
Phap, lam viéc tai cac cong ty hoat
dong trén 1anh tho Phap. Cac qudc
gia trén thé gidi co xu hudng budc
dau thira nhan quyén nay nhu dan
quyén, thé nhung vé ban chat, né
nén dugce thira nhan nhu mot nhan
quyen.

Thé nhung né da thuc su duoc
xem la mét nhan quyén hay chua?

Vi nhu luat bién ra doi khi con
ngudi co kha nang khai pha nhiéu
hon bién ca cho nén kinh té, luat
hang khong ra dai khi vat thé tau
bay xudt hién trén thé gidi,.. co
quan hé can diéu chinh thi mai co
luat ra doi. So di co cudc tranh cai
quyén ngat két ndi la dan quyén
hay nhan quyén, bai Ié trude do,
chua cé cong nghé nhu hién nay
hodc cudc do bg ki thuat ay chua
choéng ngop doi s6ng moi ngudi
nhu bay gio, nguoi ta de lam tuong
n6 khong phai quyén tu nhién cua
con ngudi va danh doéng no la su
thira nhan cua phap luat, la quyén
duogc ban cho.

Nhan quyén la nhitng quyén
tu nhién va co ban nhat cua con
nguoi. Bat ky ai khi sinh ra déu
dugce huong nhirng quyén nay. Cac
quyén nay khong do ai ban cho va
ciing khong ai cé quyén dugc tude
di, tat ca cac quyén dé déu phai
dugc thira nhan va ton trong tuyét
doi. Nhan quyén mang tinh pho
quat, o dau co con nguoi thi o do
co6 nhan quyén, khong phu thudc
hay bi chi phai bai bat ky diéu kién
nao (dan toc, ton gido, gidi tinh,...).

Diéu 24 trong Tuyén ngon Quoc
té Nhan quyén 1948° néu ro “Moi
ngudi déu cé quyén nghi ngoi va
giai tri, ké ca viéc han ché s gio
lam viéc va ca cac ngay nghi dinh
ky c6 tra lvong”. Theo tdc gia,
Quyén dugc ngat két ndi clia nguoi
lao dong Phap la mot trong nhirng
quyén thudc vé “Quyén nghi ngoi
va giai tri" dugc quy dinh trong
Tuyén ngén Qudc té Nhan quyén
1948. Ngudi lao dong dugc ky két
hop dong dé lam viéc trong mot s6
gio nhat dinh va ho dugec tra luong
dé lam viéc trong s6 gio quy dinh
do. Sau gig lam viéc ho cé quyén
khong can phai giai quyét cac
cong viéc dugc gui dén sau gio
lam viéc. Thé nhung, trén thuc
té, sau git lam cdc nhan vién van
danh nhiéu thoi gian nghi ngoi cua
minh dé tra 1oi cac email va cudc
goi lién quan dén cong viéc tir cac
ong chua va dong nghiép cua ho
sau gi¢ lam. Va di nhién ho khong
dugc tra luong cho viéc lam thém
gi¢ tai nha nay. Diéu nay khién
cudc song cua ngudi lao dong tro
nén cang thang, ap luc va trong ho
giong nhu dugc tu do vé thé chat
nhung lai bi tréi budc tinh than boi
cong viéc. Su phat trién clua céc
thiét bi cong nghé nhu dién thoai,
may tinh khién cho cudc song cla
nguoi lao dong ngay cang gan chat
vGi cong viec. Nguoi lao dong sg

rang néu khong tra loi mail va dién
thoai cong viéc, ho sé bi sép va
dong nghiép danh gia khong tot
vé thai do va nang luc lam viéc
ctia minh, tir d6 c6 nguy co anh
huang xau dén cong viéc tuong lai
cua ho. Do d6, mac du da két thic
cong viéc nhung ban than nguoi
lao dong van ludn trong trang thai
san sang lam viéc khi cé email hay
cudc goi khan cap tir sép. Vai viéc
phai tra loi email va cudc goi sau
gio |am lai khién cho ho tr¢ thanh
no |é cta cong viéc. Va chang khac
nao ho khong chi bi tuée di quyén
nghi ngoi va giai tri ma con bi tudc
di quyén co ban cta con nguoi -
quyén tu do. Boi mot nguai dugc
xem la tu do khi ho khong chi tu do
vé mit thé chat ma con phai dugc
tu do vé mat tinh than.

Quyén dugce ngat két ndi ra doi
nhu mot dé xuat mai dé bo sung
hoan thién hon cho hé thong nhan
quyén va cdc quyén co ban cua
con nguoi. Quyén ngat két noi
gilip ngudi lao dong thoai mai tan
huang gio nghi ngoi cua minh ma
khong phai to ra cing thang mét
moi moi khi nhan duoc email va
cudc goi cong viéc. Ho dugc sdng
mot cudc song chat lugng vai thoi
gian lam viéc va nghi ngoi pht hop,
hiéu qua. Ho dugc séng nhu mot
con ngudi chir khong phai la mot
cO0 may lam viéc.

3. Tranh cai cua quyén dudi goc
do kinh té den giai quyét bai toan:
¢6 nén dugc thue thi va ap dung?

Nhu mot quy luat tat yéu cua tu
nhién, cai mdi xuat hién ludén vap
phai su phan doi cua mot bo phan,
co chdng su hinh thanh cua no
dugc chap nhan bai so dong dong
thuan cao hon. Quyén ngat két ndi
¢ Phap trg thanh dao luat co hiéu
lue ciling da duge 2 thang nhung
su tranh cai cho su ra doi cuano la

‘Da Lam, Phan biét Nhan quyén va Dan quyeén, Tap chi Luat Khoa, dang ngay 8/12/2016, http://luatkhoa.org/2016/12/phan-biet-nhan-quyen-va-dan-

quyen/ [Truy cap ngay 26/02/2017].

*Tuyén ngon Qudc té Nhan quyén 1948 |a tuyén ngon vé cac quyén co ban cua con ngudi durge Dai hoi dong Lién Hiép Quoc thong qua ngay 10/12/1948

ttaij Palais de Chaillos o Paris, Phap.

Sinh vién & Phap luat (so 02) | 5

https://tieulun.hopto.org



diéu khong thé tranh khoi, nhat la duéi goc do kinh té.
Mot s6 nha kinh té, chu doanh nghiép cho rang: viéc
nhan vién cua ho khong nhén va tra 16i email cong
viéc ngoai gio lam c¢o thé lam mat di ndng suat cong
viéc, dong thoi cling lam qua di nhirng khoanh khac
quyét dinh - “co hoi ngan vang” dé canh tranh véi doi
tha trong nganh, cliing phan khic. Bd phan nay cho
hay: trong Itc bat chot doc email, nao ban co thé hoat
dong, bat ra nhitng diéu mdi va séng tao cho ké hoach
dang lam®. Cac nghién ctru khoa hoc da bac bo diéu
do’: khi diéu luat ra doi, noi am anh mang tén: “email”
da khong du bam ho nira, ho cé thai gian nhiéu hon
cho gia dinh, va cac sa thich bén [é, vi thé ma bo nao
cho mot ngay lam viéc méi luén tinh tdo, day nang
lwrgng va hiéu qua lam viéc cua ho cao hon trudc.

Cac ly thuyét kinh té chi ra hai tién dé co ban cua
kinh té hoc: nguén luc, tai nguyén thién nhién |a hiru
han, nhu cau cua con nguoi la vo han. Moi dong thai
tac dong vao nén kinh té, mudon bén virng, phai luon
ghi nhé diéu kién tién quyét nay. Thoi gian, stc lao
dong cua con nguoi la thanh phan hitu han nhu thé,
su khai thac mgt cach hgp ly sé mang lai hiéu qua
cao nhat. Trude khi quyén ngat két ndi co tén trong
nén lap phap trén thé gidi Ly thuyét nay mang theo
quyén ngat két noi da dem lai mot bai toan méi cho
cac chu doanh nghiép: 13y thai gian lam viéc |a 8 ti€ng
co ban mai ngay, cac nha quan Iy va lanh dao phai str
dung lam sao dé 8 tiéng do nang suat lam viéc cua
nhan vién ho dugc hodc hon so vai trude khi diéu luat
ban hanh, duwong nhién, khong dugc 1an vao thai gian
khong két ndi khi khong duoc cho phép cta chu thé
¢ quyen.

Quyén co viéc lam dugc coi la quyén hién dinh
trong phap luat qudc t€, cu thé ¢ Diéu 23 Tuyén ngon
toan thé gigi vé nhan quyén nam 1948 ghi nhan: “Moi
nguoi déu cé quyén lam viéc, tu do lra chon viéc
lam..."¢. Khi mot cd nhan chdp nhan mot cong viéc
nao do (job), ho dang thurc hién sy trao doi véi mot ca
nhan khac, vi nhu “toi lam viéc cho anh, anh tra tién
cho 16", su trao dai dy dién ra mgt cach cong bang.
Mot nhan vién da hét gio lam, nhung lic nao ciing bi
phan tam, lo lang hay bi dé ndng bai viéc phai nhan va
tra 10i mail nhu mot viéc lam khong cong, khi do su
trao doi do, gilra nguai lao dong va ngudi str dung lao
dong, da co su chénh léch trén cdn can. Quyén ngat

két ndi ra doi, nhu mang theo mot chiéc giap mai, bao
vé cho cdc quyén co ban khac cta con ngudi khoi
bi xam pham, khién gia tri ctia ban Hién Phap tang
|én vai phan vé mat thuc tién. Lic nay, thai gian cua
moi ngudi nhu dan hinh thanh ro ranh gidi: két noi
va khong két noi°. Nguoi sir dung lao dong chi dugc
phép vao “ctra” thoi gian két ndi cua nhan vién minh,
mudn vao canh ctra con lai phai cé su xin phép.

Thoi dai toan cau hoa, thé giéi van hanh véi tinh
chat “phang” ngay cang tang, viéc xem xét bai canh
va su thay ddi Idn cua thé gidgi tac dong dén Viét Nam
la diéu can thiét, nén lap phap ciing vay. Su thay doi
la vO han, trai lai, diéu ta biét lai |a mot con sd dém
dugc. Quyén “ngat két noi” da xuat hién trén “ban do”
phap luat thé gidi, thuat nglr nay nam trong khoa hoc
phap ly Viét Nam trong turong lai gan la mét diéu kha
di- co thé xay ra, viéc nghién ctru sém ban chat ctia né
la mot diéu dang luu tam. Nguyén tac vang cua viéc
“hoc hoi” da dugc thé hién mot cach day than trong
trong cau noi cua Alexander Hamilton: “Moi chinh
quyén phai phi hgp véi tirng qudc gia , nhu thé moi
chiéc 4o hop véi moi ca nhan. Vi thé, diéu co thé la
tot dep & Philadelphia cd thé |a thir t6i té & Paris, hay
trd nén 16 bich ¢ Saint Petersburgh.” Cach quy dinh
ludt nay & nuée Phap to ra phi hgp nhung chua chac
phl hgp véi Viét Nam hay mot s6 qudc gia khac,...
Moi qudc gia cé mot lich str, dac diém dia ly, chinh
tri va trinh do dan tri, tinh cach dan toc,... khac nhau.
Ap dung mdt cach may méc, rap khudn cé thé mang
lai mot bai hoc that bai cay dang', can cé su chon
loc, dam bao durgc tinh phu hop thuc tién, nhat la can
nhac thai diém ban hanh va tinh kha thi cta diéu luat.
Tinh bén virng cta mét van ban phap ly thé hién ¢
tinh hiéu lyc lau dai va on dinh, tuy nhién, s thay doi
(ban hanh méi hodc stra dai) cé thé nham nhirng muc
dich tich cuc, can phai tranh nhirng cai cach ngan han
theo céch thic “va sam xe dap” (thung dau sira do),
trai lai cai cach phai mang tinh manh dan, dot pha va
dai han.

Mot diéu tiéu cuc thuong thay do la cdc nha lap
phap Viét Nam thudng lam cho quy dinh cua Viét
Nam khéc thé gidi bang cach gi¢i han quyén mot cach
tly tién: Toan bd néi dung tot dep ctia né c6 thé bi thu
hep theo tirng “nhat kéo” cua luat, nghi dinh, thong tu,
quyét dinh, chi thi, va tham chi con cd cong van - loai

® Patrick Thibodeau, Why France's new Tight to disconnect’ law matters, Computerworld, 2017, http://www.computerworld.com/article/3155153/it-in-
dustry/why-france-s-new-right-to-disconnect-law-matters.html [truy cap 11/3/2017]

7 Claire Hall, The Right to Disconnect, UCONN, 2017, http://today.uconn.edu/2017/01/the-right-to-disconnect/ [truy cap 11/3/2017]

® ThS. Tran Thi Tuyét Nhung, Quyén cd viéc lam ctia ngudi lao dong - Tiép cédn dudi goc do quyén con ngudi, Tap chi Dan cha va Phép luat, http://tcdepl.
moj.gov.vn/gt/tintuc/Pages/xay-dung-phap-luat.aspx?itemlD=182 [truy cap 27/02/2017]

* Amar Toor [France’s ‘right to disconnect’ is a nice idea, but it's also pretty vague, 2017, http://www.theverge.com/2017/1/11/14229000/france-email-

law-right-to-disconnect [truy cap 27/02/2017]

8 ThS. Nguyen Canh Binh,Sira Hién phap: Di tirmg budc, khéng ao tuong, Luan vé sira doi Hién phap ndm 1992, NXB Chinh tri Qudc gia, 2013
"' TS. Dang Minh Tuan, Tiéu chi danh gia mot Hién phap thanh cong, Luan vé sira doi Hién phap ndm 1992, NXB Chinh tri Qudc gia, 2013
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van ban quy pham phaép luat khong dugc chinh thirc
thira nhan |a van ban quy pham phap luat. Qua tirng
lat cat, ban chat cua quyén lai khdc xa véi thuce tién
ap dung, nd khong con la quyén ma trg thanh mot tha
dugc “bén trén” cap gidy phép ban cho. Diéu nay lam
bép méo tinh than ban dau cta viéc ban diéu luat:
bao vé cho bén c6 quyén'.

Lan dau tién, sau vai thap ky cta cach mang ky
thuat thoi cong nghé s6, nén lap phdp Phap da co
nhirng dong thai tich cuc tién phong tao ra dao luat
bao vé “su can bang gilra cong viéc va cudc song”
(Best jobs for work - life balance) cho nhirng nguoi
lao dong. Y nghia cho su ra doi cta phap luat nhu
dugc minh chirng mot an nira: cong cu dé quan ly
va diéu chinh cac quan hé xa hoi. Du trong tuong lai,
quyén ngat két ndi cé dugc cong nhan la mot phan
cta nhan quyén hay khong, Viét Nam ¢ dua nd vao
Bd luat lao dong mai hay khéng di chdng nira thi syra
doi clia quyén mai nay van luon duge ngudi lao dong
0 trén toan thé gidi ung ho rong rai va duge xem nhu
la mot budc tién tich cuc trong lich str 1ap phap cua
nhan loai./.

Nhan xét cua giang vién

1. Danh gia veé hinh thirc cua Bai viét:

Bai viét ngan gon bao gém 06 trang. Chua c6 Danh
muc tai liéu tham khao.

2. Danh gia vé néi dung, phuong phap nghién ciru:

Bai viét gigi thiéu tong quan vé Quyén ngat két noi
dugc quy dinh tai Phdp tir d6 dua ra mot so danh gia
nhin nhan vé kha nang ap dung tai Viét Nam.

Phan Tom tat/ Dan nhdp - Abstract (Phan in ng-
hiéng trong bai)

Do Nhom tac gia chua nam dugc phuong phap viét
trong mot bai nghién ctru khoa hoc nén phan Tom tat
dugc trinh bay gidng nhu maot 1Gi gidi thiéu mang tinh
van chuong va it c6 can cir phép ly. Mot phan Tom tat
dat yéu cau sé trinh bay Tong quan vé Cau hoi nghién
ctru cua bai viét va két qua nghién ctru cua Nhom tac
gia cho cau hoi do.

Phan Mot:

Phan nay trinh bay khai quat vé Quyén ngat két noi,
tuy nhién Nhom tac gia khong cé su nhat quan khi
trinh bay Quyén nay dugc quy dinh thanh mét dao luat
rieng (Poan 1) hay la mot ndi dung trong Bo Luat Lao
dong Phap (Doan 2). Khi dé cap dén ngi dung, bai viét
cling chua trinh bay quy dinh cu thé cla phép luat
Phap vé van dé nay |a nhu thé nao (Diéu khoan nay
viét gi).

Phan Hai:

Bai viét dat van dé nén nhin nhan Quyén Ngat két
ndi la dan quyén hay nhan quyén, tuy nhién van chua
dé cap dén hé qua phap ly ctua viéc nhin nhan nay
(nhin nhan quyén nay la dan quyén thi hau qua phap ly
sé khdc gi néu nhin nhan quyén nay la nhan quyén?).

Nhém tac gia chua trich dan nguén cho dinh nghia
vé Nhan quyén (Doan 4).

Phan Ba:

Bai viét trinh bay céc binh luan xoay quanh van dé
thuc thi Quyén Ngat két ndi tuy nhién két thic bai viét
can chua dua ra nhan xét riéng cua Nhom tac gia rang
liéu co nén ap dung quyén nay tai Viét Nam?

3. Danh gia vé y nghia khoa hoc, thuc tien:

Bai viét gigi thiéu cho nquei doc mot quyén rat mdi
duogc cong nhan trén thé gidi, co gia tri thong tin tot
den doi twgng nguoi doc la sinh vién, hoc vién.

'*TS. Vo Tri Hao, Phuong trinh Hién phép, Luan vé sifa d6i Hién phap nam 1992, NXB Chinh tri Quéc gia, 2013

Sinh vién & Phap luat (s6 02) | 7

https://tieulun.hopto.org



Kinh da trong

PHA SAN CA NHAN -
NHIN TU PHAP LUAT HOA KY VA m:m
THIET AP DUNG PHAP LUAT PHA SAN CA
NHAN VAO VIET NAM

Phan Trudong Nhat Tan, Dang Thi Thiy Trang, Truong LEé Hai Van
Sinh vién Dai hoc Kinh té - Luat, DHQG Tp.HCM

Bai viét nghién cttu cac quy dinh vé pha san cd nhan cua phap luat pha san Hoa Ky, théng qua do danh
gia su can thiét ap dung pha san ca nhan vao Viét Nam. Viéc phan tich, danh gia dua trén thuc tién hoat déng pha
san cd nhan cua Hoa Ky da cho thdy rang pha san ¢4 nhén la giai phap diéu hoa loi ich cho ca con no lan chu ng,
¢ ¥ nghia quan trong trong viéc thiét Iap va quan ly trat tu xa hoi, dinh hudng con ng va chu ng hudng giai quyét
van dé phu hop. Bai viét con dé xuat nhiing giai phap nham dam bao co ché thuc hién phap luat pha san cd nhan
tai Viét Nam. Viéc ap dung pha san ca nhan vao Viét Nam, can phai dat ra nhimg quy dinh chat ché vé diéu kién
cling nhu thu tuc can thiét trudc khi nép don khai pha san, nham tao ra méi truong thuan loi va cong bang dé cac

cad nhan, t6 chuc tap trung nguon luc, phat trién kinh té.

Tir khoa: pha san ca nhan, Bo luat Pha san Hoa Ky, su can thiét

1. Ly luan chung vé phap luat pha
san ca nhan
1.1. Dac diém cua pha san ca nhan

Vé ban chat, “pha san” hay “vo
ng” la tinh trang ma mot ca nhan
phai gap khi mat kha ndng thanh
toan cho cac khoan ng dén han cua
minh. Qua trinh giai quyét pha san
bang phap luat gilp cé nhan khong
con bi quay ray bai chi ng, tim ra
duogc con duong tra ng, bat dau lai
tai chinh va céc chu ng duge dam
bao quyeén lgi clia minh, dugc dam
bao tra ng bang phap luat. Sau day
ching t6i xin néu mot so dac diém
co ban cua pha san cé nhan:

Thir nhat, pha san ca nhan la
mot thu tuc doi no tap thé. Bai lg,
khi mot ca nhan quyét dinh nop
don khai pha san thi sé lugng chi
ng cua ho thuong trén hai. Khi do
cac chi ng sé ngung moi hanh
dong doi ng tir con ng, ho sé dugc
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tba an trieu tap, cung nhau xem
xét hodc la thanh ly cdc tai san cla
con ng, hodc dé ra mot ké hoach
dé ca nhan do lam lai tai chinh va
ldy lgi tirc thu dugc tra ng, gop
phan dam bao quyén lgi cla cédc
chu no |a bang nhau.

Thtr hai, pha san ca nhan khong
nhirng gilp ca nhan giai quyét ng
ma con tao cho ho mot khoi dau
tai chinh méi. Thong qua pha san,
mot cd nhan cd thé giai quyét dugc
s0 ng cua minh, két thic thoi gian
bi gay ap luc tir cac chu ng va bat
dau lai cudc song mdi.

Thir ba, pha san ca nhan la mot
thu tuc phap ly tong hgp va phirc
tap. Khi bat dau nhan don khai pha
san cua mot ca nhan, Toa an phai
tién hanh cac bién phap bao vé ca
nhan khoi céc chu ng, tich thu tai
san cua ca nhan, triéu tap céc chu
ng, dua ra mot ké hoach khai dau

lai tai chinh cho ca nhan, giam sat
viéc tra ng theo ké hoach cua cé
nhan cho cac chu ng. Do tinh chat
dac biet va phirc tap trén nén pha
san cd nhan phai dugc quy dinh
mot cach chat ché, va hinh thanh
mot quy trinh td tung riéng.
1.2. Muc dich cudi ciing cua viéc
tuyén bo pha san ca nhan

Viéc mot ca nhan tuyén bo pha
san khi khong du tai san cling nhu
kha nang chi tra cho cac khoan ng
cung tién lai dugc xem nhu mot
quyén chinh dang va hgp phép cla
cong dan. Do coé thé dugc xem
la kim chi nam cho su phét trién
bén virng cua qudc gia khi lay con
ngudi lam yéu t6 trong diém. Muc
dich sau cung khi cho phép mot
cd nhan tuyén bo pha san la mara
cho nguoi nay co hoi hoan thanh
nghia vu thanh toan ng bang bién
phap thanh ly tai san hodc tai to
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chic tinh trang tai chinh, tra ng
dan bang lgi tic tuong lai hodc
nhirng bién phap khac tuy theo
quan diém lap phap cua cac quoc
gia. Mac du ché dinh vé pha san cé
nhan (PSCN) da duoc hinh thanh
tir lau o phap luat cac nuéc phat
trién, tuy nhién ¢ Viét Nam, day van
con la mot khai niém con kha mai
me va chua duoc luat dinh.

1.3. Qua trinh hinh thanh va phat
trién cua phap luat pha san ca nhan

Khéi niém “phéa san” trong thoi
ky co dai khong ton tai. Viéc mac
ng lic bay gio bi xem a toi nang
khong thé chap nhan duoc, déang
phai bi trirng phat mot cach da
man. Khi xa hoi phat trién thi quan
niém nay da dan dugc thay thé
bang nhitng quan niém tién bo
hon. V& ng khong con la mot “toi”
nira, ngudi ta da nhin nhan no theo
hudng tich cuc hon va co nhirng
cach giai quyét hgp ly hon so voi
thoi ky trude. Luat Pha san 1542
cua Anh la dao luat dau tién giai
quyét cac van dé vé pha san va vo
ng. Dén nam 1813, “Luat vé nhirng
ngudi mat kha nang thanh toan”
duoc ban hanh va dugc xem la Bo
ludt Pha san ndi bat cua Anh vé
PSCN.

Bo Luat Pha san Hoa Ky dugc
ban hanh dau tién vao ndam 1800
vGi cdc quy dinh nham bao vé chi
ng. Nhirng nam sau do, Bo luat
nay ciing da stra doi va bo sung
vGi nhiéu quy dinh huéng vao con
ng hon. Dén nadm 1978, Hoa Ky
da thong qua bo luat pha san stra
doi, va PSCN dugc quy dinh tai hai
chuong la Chuong 7 va Chuong
13. Lan s(ra doi nay da danh dau
mot bude ngoat mai cho Bo luat
Phéd san Hoa Ky ciing nhu da tao

nén sy thay doi Ién cho hé thong
phap luat pha san. Ngoai Hoa
Ky, Nhat Ban, Singapore ciing la
nhirng quoc gia thira nhan ca nhan
la doi tuong diéu chinh cua phap
luat pha san.

Con ¢ Viét Nam, trudc nam
1990 thi “pha san” dugc st dung
voi thuat ngir 1a “khanh tan" nham
chi tinh trang mat kha néng thanh
toan cua mot thuong gia. Khai
niéem “khanh tan" da xuat hién
tlr thoi phong kién, trong bd luat
Thuong mai Trung phan ndm 1942
(Diéu 180) va dugc dinh nghia cuy
thé tai Diéu 864, Quyén thir nam
- Khanh tan, pha san va thanh
toan tu phap, Bo luat Thuong mai
Sai Gon nam 1972% “Thuong gia
ngung tra ng co thé, duong nhién
hoac theo don xin cua trdi chu, bi
toa tuyén an khanh tan." Nhu vay,
co thé thay rang trong khoang thoi
gian nay, ca nhan dugc thira nhan
la mot chu thé cua ché dinh pha
san.

Co6 thé nhan thay rang tuy luat
phé san cua cac qudc gia trén thé
giGi dugc quy dinh dudi cac tén
goi va chira dung trong cac nguon
khac nhau nhung viéc pha san
xuat hién tir rat sém trong hé thong
phap luat cla cac nudc da chirng
minh dugc su quan trong cua ché
dinh nay doi vdi con ngui.

2. Quy dinh vé phap luat pha san
ca nhan cua Hoa Ky

Trong Chuong 2 cua dé tai ng-
hién ctru, ching toi trinh bay va
lam 10 cac quy dinh cta Bg luat
Pha san hién hanh cta Hoa Ky (sau
day goi la “BLPSHK") vé pha san
ca nhan dugc diéu chinh chu yéu
tai Chuong 7 va Chuong 13 cua bo

luat nay. Ching t6i xem xét chu thé
nao du diéu kién nop don khai pha
san, va chu thé do phai tuan tha
theo nhitrng trinh tu thu tuc nao,
dong thoi néu ra mot so6 hé qua
cua viéc cd nhan dugc tuyén bd
pha san khi ép dung phap luat pha
san ca nhan tai Hoa Ky.

Cu thé, theo BLPSHK, néu mot
cd nhan quyét dinh ngp don xin
pha san thi ho c6 hai su lua chon:
Chuong 7 “Pha san thanh ly” (lig-
uidation bankruptcy?®) hay Chuong
13 “Phd san hoan tra" (repayment
bankruptcy?*).

Theo Chuong 7, hdu hét céc
mon ng khong co tai san bao dam
(dong san hodc bat dong san) sé
dugce toa an xem xét va ra quyét
dinh “x6a" cac mon ng nay (theo
muc 727(a) BLPSHK). D&i véi mét
sO tai san, toa an co thé ra quyét
dinh cho ca nhan duogc gilr lai.
Ciing tai chuong nay, mgt quan tai
vién (trustee®) do toa an chi dinh
sé tién hanh tich thu cac tai san va
ban no. Vai so tién thu dugc, quan
tai vién nay co trach nhiém chi tra
cang nhiéu cang t6t cho cdc mén
ng ctua ca nhan. Tuy nhién, doi
vdi mot so khoan ng khong dugc
thanh toan hét ca nhan budc phai
tién hanh cac bién phap dé tra no.
Thuc té cac vu khai pha san theo
Chuong 7, con ng thuong sé nhan
duoc lénh giai ng chi mot vai thang
sau khi nop don khai pha san.

Néu cd nhan mudn gilr lai cac
tai san cua minh thi ho c6 thé ngp
don khai pha san theo Chuong 13,
tlrc la can ctr vao tinh hinh luong
va lgi ttrc ma ca nhan do co dugc
dé thuyét phuc toa an cho ho dugc
tra dan so no theo thoi han da an
dinh trudc, thuong la tir ba dén

' "Khanh tan" hay con goi la "khanh kiét®, cé nghia la "hét sach sanh sanh®, theo tir dién ma Wiktionary, xem tai https://vi.wiktionary.org/wiki/
kh%C3%ATnh_t%E1%BA%ADN, truy cap lic 14h43" ngay 8/5/2016.
2 Bo luat Thurong mai Sai Gon nam 1972 duge ban hanh bang sac ludt s6 029/TT-SLU ngay 20/12/1972.

T Amy Hackney Blackwell (2008), The Essential Law Dictionary , Sourcebooks, Inc, page 49: “Bankruptcy, Chapter 7: Straight bankruptcy; a proceeding
that liquidates property, pays off debts, and leaves the debtor discharged.”.
* Amy Hackney Blackwell (2008), The Essential Law Dictionary , Sourcebooks, Inc, page 50: "Bankruptcy, Chapter 13: A proceeding that lets a borrower

with enough income pay off bills over a specified period of time while being supervised by the court”.

* Amy Hackney Blackwell (2008), The Essential Law Dictionary , Sourcebooks, Inc, page 50: “Bankruptcy trustee: A person appointed by the court to
handle a debtor's property during bankruptcy proceedings.”.
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nam nam. Khong giong nhu Chuong 7, ca nhan khong
nhan dugc sy “giai ng” ngay lap tirc. Con ng phai tra
ng theo ké hoach truée khi nhan duoc [énh “giai ng”.
2.1. Diéu kién nop don khai pha san

Dé dugc tuyén bo pha san, mot cd nhan phai dap
irng dugc céc diéu kién vé chu thé, thoi diém nop don,
qua trinh tham tra tién bac ciing nhu thuc hién ding
va day du cac tha tuc theo quy dinh tai BLPSHK.
2.1.1. Diéu kién vé chu thé

Chu thé phai thuoc mot trong cac truong hgp sau
day: mot ca nhan, vg hodc chong hodc ca vg chong
hodc ngudi budn ban nho lé (Theo muc 727(a)(1)
Chuong 7 BLPSHK). Néu la nguoi budn ban nho le thi
nguoi do co quyén khai tat ca cac mon ng ca nhan
va no lién quan dén nghé nghiép. Vi du, hai vg chong
cung lam chu mot cira hang buon ban nho khi cling
khai pha san thi sé lien déi vdi nhau, ngugc lai néu
chi c6 nguoi chong ding khai pha san vai tu céch cé
nhan ong ta thi chi cé anh huong dén nhirng khoan
ng riéng cua nguoi chong®. Nhu vay néu cac ca nhan
gop von lam an khi mudn khai pha san trudc hét phai
thuong lurgng vdi nguai kia dé chinh thirc cham dat
phan gop chung. Néu khong theo trinh tu do thi hau
qua sé rac roi vi bi nguoi cuing gép von dé don kién xin
toa an bai bo vo hiéu hoa vu khai pha san.

2.1.2. Thoi diém n6p don khai phd san

Theo Muc 727(a)(8) va muc 727(a)(9) BLPSHK, ca
nhan dugc nop don khai pha san theo Chuong 7 khi:

(a) chua tirng ndp don;

(b) da tlrng nop don va cd nhan d6 van chua nop
don lai trong khoang thoi gian tdm nam (néu don gan
nhat dugc toa an cho phép xéa ng theo Chuong 7)
hodac sdu nam (néu don gan nhat dugc toa an cho
phép xda ng theo Chuong 13) tinh tir ngay nop don
gan nhat do.

Ca nhan dugc nop don khai pha san theo Chuong
13 khi:

(a) chua tirng ndp don;

(b) da tirng nop don va cd nhan dé van chua nop
don lai trong khoang thai gian hai nam (néu don gan
nhat dugc toa an cho phép xda ng theo Chuong 13)
hodc bon nam (néu don gan nhat dugc toa an cho
phép xda ng theo Chuong 7) tinh tir ngay nop don gan
nhat do.

Bat ky ca nhan nao nop don khai san theo Chuong
7 hodc Chuong 13 thi trong vong 180 ngay tinh tir
ngay nop don trg vé truée, khong cé vu nop don pha
san nao cua ca nhan do bi hiy bo vi vi pham phap luat
pha san hay bi tda an két an vé tai lam dung hé théng
luat phdp pha san hoac tu y xin rit don pha san.
2.1.3. Tham tra tién bac

Khi mot ca nhan nop don khai pha san du theo
Chuong 7 hay Chuong 13 déu phai trai qua qua trinh
tham tra tién bac. Diéu kién nay dugc ddt ra nham
han ché viéc mot cé nhan lgi dung phap luat pha san
dé truc lgi cho ban than. Viéc tham tra tién bac gan
lién vdi lgi tic va mirc thu nhap trung binh cta cé
nhan nop don khai pha san véi mirc trung binh cuta
tiéu bang ma ca nhan do dang cu tri. Thong qua con
sO nay ca nhan co thé biét ho nén ndp don khai pha
san theo Churong 7 hay bat budc phai theo Chuong 13
(theo muc 707(b) BLPSHK).

Dé phuc vu cho qua trinh tham tra tién bac, ca nhan
phai nop ban sao khai thué mdi nhat (néu nop don
theo Chuong 7) hodc ban sao khai thué trong 4 nam
qua (néu nop don theo Chuong 13). Trong truong hgp
cd nhan khong nop ban sao khai thué theo quy dinh
thi tda an sé tir choi xtr ly don. Do vay cd nhan nén tién
hanh khai thué trudc khi nop don khai pha san.

2.2. Hé qua tir viéc ca nhan tuyén bé pha san

Viéc tuyén bo pha san dugc xem nhu la giai phap
tich cuc doi véi mot ca nhan khi roi vao tinh trang mat
kha nédng thanh toan. Su kién phap Iy nay cé thé gidp
ho thoat khoi nhirng ganh nang nhat dinh vé mat tai
chinh song ciing dem dén khong it anh huong cho doi
song cua céc cd nhan do ¢ hién tai va trong tuong lai.
2.2.1. Mat tich cuc

Thir nhat, khi mgt cd nhan ky vao don khai pha san,
ho sé nhan dugc su bao vé cua phap luat - goi la
co ché “lénh bao vé". Co ché nay dam bao rang cudc
song cua con ng sé khong bi chi ng lam anh huang
bdi viéc doi ng, xiét nha, xiét xe hay bat ky hanh dong
nao khac. Néu chu ng vi pham sé bi toa an phat va
budc phai béi thuong.

Thir hai, khi cé nhan dang no tién nha thi viéc khai
pha san sé gitip ho khong bi dudi ra khoi nha néu chu
nha chi méi doa dudi. Truong hop chu nha nop don
|én toa an yéu cau ca nhan doé phai roi di thi ca nhan
khai pha san van co co hoi ¢ lai néu ho dap trng dugc
mot so diéu kién theo luat dinh.

Thir ba, khi mot ca nhan khai pha san theo Chuong
7, ho co0 co hdi dugc toa an xéa mot so khoan ng
khong bao dam va dugc qilr lai mot so tai san mién
trlr theo quy dinh cta tirng tiéu bang. Con néu khai
theo Churong 13, ca nhan sé cé co hdi tra dan céc
khoan no theo ké hoach ma khong bi ap luc tir phia
cac chu no.

Co thé noi rang, mat tich cuc nhat la viéc khai pha
san sé gitp cho nhiéu ca nhan co co hdi lam lai cudc
song mdi tot dep hon va khai dau lai nguon tai chinh
cua ca nhan do.

2.2.2. Mat tiéu cuc

® Xem: Nolo Press, “Filling a Joint Bankruptcy Petition”, tai http://www.nolo.com/legal-encyclopedia/filing-joint-bankruptcy-petition.htmil, truy cép lic
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Bén canh nhirng mét tich cuc cua viéc khai pha san
thi ca nhan ciing phai doi méat vgi nhirng anh huang
xau khong mong muén.

Dau tién, viéc pha san sé anh hudng dén ly lich tin
dung cta ca nhan trong vong tlr 07 = 10 ndm. Trong
khoang thoi gian nay con ng cé thé gap kho khan
trong viéc xin the tin dung mdi, xin viéc, mugn tién
mua nha, mua bao hiém. Céac vu pha san trong vong
10 nam tai mot khu vuc sé dugc luu gilr trong ho so
tin dung va cac t0 chirc tin dung sé dy vao ly lich tin
dung dé truy van va tham khao cac giao dich truée do
cla ngudi vay.

Ngoai viéc ly lich tin dung bi anh hudng, viéc tiép
tuc tuyén bo pha san nhirng lan tiép theo sé phai mat
mot khoang thoi gian nhat dinh. Muc dich cua viéc
quy dinh khoang thai gian nay chinh la nham han ché
viéc ca nhan lgi dung cdc quy dinh vé bao vé con ng
dé tuyén bo pha san nhiéu lan lién tiép nham tron ng,
lam anh huong dén loi ich cta chi no.

3. Su can thiet phai xay dung phap luat pha san ca
nhan ¢ Viét Nam

3.1. Ly luan vé quyén dugc ndp don khai pha san cua
ca nhan

0 Viét Nam, truéc day, trong nén kinh & tu cung tu
cap, con nguoi lam ra san pham tu phuc vu cho cudc
song cua minh nén chua ton tai su trao doi mua ban
hang héa. Khi budc sang thai ky kinh té tap trung, cac
doanh nghiép, hgp tac xa dugc thanh lap theo quyét
dinh va luon nhan dugc su gitp do cia Nha nuéce nén
hién tugng phéa san chua ton tai trong cac giai doan
nay. Khi budc sang thai ky kinh té thi truong qua trinh
canh tranh ciing tro nén khoc liét nhirng chu thé kinh
té khong du kha nang canh tranh sé roi vao tinh trang
ng nan dan dén pha san. Qua dd, co thé thay pha san
la mot hién tugng tat yéu trong nén kinh té thi truong,
la mot san pham cula qua trinh canh tranh, chon loc
va dao thai tu nhién.

Vao nam 1990, khi Viét Nam da bat dau xay dung
nén kinh té thi truong dinh hudng xa hdi chu nghia,
thuat nglr “pha san” da lan dau tién duoc dé cap trong
Luat Doanh nghiép tu nhan va Luat Cong ty nam 1990
tai Diéu 24 quy dinh: “Cong ty gdp khé khan thua Io
trong hoat dong san xuat kinh doanh dén murc tai
mot thoi diém tong so cdac tai san cta cong ty khdng
du dé thanh toan tong so cac khoan ng dén han la
cong ty lam vao tinh trang pha san." Cé thé thay, chu
thé ap dung cua phap luat pha san |a doanh nghiép,
cong ty, khong ap dung dai vdi chi thé la ca nhan. Tuy
nhién, quyén binh dang trude phap luat 1a mot quyén
dugc Hién phap bao vé. D6 la quyén duoc xac lap tu
cach con ngudi trude phap luat, khong bi phap luat
phan biét doi xu, quyén cé vi thé ngang nhau trudc

phap luat va dugc phap luat bao vé nhu nhau. Theo
Diéu 22, Hién phap ndm 1992 va theo Khoan 2, Diéu
51 Hién phdp nam 2013 qua d¢, co thé thay chu thé
thudc cac thanh phan kinh té bao gom doanh nghiép,
hop tac xa, ca nhan kinh doanh va ca nhan tiéu dung
déu dugc binh dang theo phép luat. “Binh dang theo
phap luat” dugc hiéu la quyén va nghia vu cta nhirng
chu thé nay la nhu nhau. Tuy nhién theo Diéu 1, Luat
Pha san (LPS) 1993, Diéu 2, LPS 2004 va theo Diéu 2,
LPS 2014 thi chi c6 cac chu thé la doanh nghiép, hap
tdc xa dugc mdi c6 quyén tuyén bo phd san. Qua do,
co thé thay rang mac du trong Hién phap dé cao vai
trd binh dang giira cac chu thé trong nén kinh té tuy
nhién khi xay dung thi doi tugng la ca nhan van khong
dugc dé cap dén. Vé phuong dién phap ly chu thé nay
phai dugc quyén binh dang vdi doanh nghiép, hop téac
xa khi tham gia vao nén kinh té. Vi thé, day chinh la
mot van dé bat cap trong viéc xay dung Luat Pha san.

Theo Khuyén nghi so 8 va 9 cua Khuyén nghi Hudng
dan xay dung phép luat vé pha san cla Uy ban Luat
thuong mai qudc té cua Lién hiép qudc (UNCITRAL)
chi rd viéc dua cé nhan (thé nhan) vao dai tugng diéu
chinh va hinh thanh nén cac quy dinh lién quan dén
ddi tugng nay trong LPS la can thiét. Bai I&, Viét Nam
dang trong thoi ky hoi nhap va phat trién, viéc tuong
thich phap luat véi cac quy dinh trong cac hiép dinh
song phuong, da phuong, vai cac nude trén thé gidi la
mot van dé quan trong vi day chinh la tién dé deé thic
day qua trinh hoan thanh str ménh hoi nhap trong thoi
dai mai.

3.2. Phan biét giira thu tuc kién dan su va thu tuc pha
san cd nhan
3.2.1. Thu tuc kién dan su

Kién doi no la thu tuc dan sy nham muc dich giup
nguoi cho vay tién doi duge ng qua han ma bén vay
chua thanh todn. Day la mgt van dé mang tinh thoi
diém, chi can qua han mat thoi gian nhat dinh so vai
hgp dong thi cd nhan cé quyén kién doi ng theo tha
tuc t6 tung dan su.

Bén canh do, thu tuc kién dan su chi cho phép chu
ng thuc hién quyén doi ng cua minh khi khoan ng
da dén han. Vi vay, khi cac khoan ng khong dén han
cting mot lic sé dan dén tinh trang cac chu ng khong
thé thuc hién dugce quyén doi ng cdc khoan ng chua
dén han khi ho nhin thay san nghiép ctua con ng da
khong con hodc con rat it va chac chan sé khong du
dé thyuc hién nghia vy thanh todn doi véi minh. Ngay
ca khi cac khoan ng ddo han cing mot lic thi theo thu
tuc dan su, co quan tai phan ciing chi co thé ra phan
quyét budc con ng c6 nghia vu phai thanh toédn chir
khong thé giai quyét thoa dang van dé con ng khong
c6 kha nang thuc hién dong thaoi tat ca cac nghia vu
tai san ctia minh.
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Nhu vay c6 thé thay, thu tuc kién
doi ng dan su van mang lai khong
it rui ro cho chu no.

3.2.2. Phd san cd nhan - Giai phap
diéu hoa loi ich giifa con no va chu
nog

Ciing nhu thu tuc kién dan su
lién quan dén hgp dong vay tai
san, chirc nang dau tién cua pha
san la thu héi ng cho céc chu no.
Tuy nhién, co s& phat sinh thu tuc
thanh toén cac khoan ng |a thong
qua tuyén bé cd nhan pha san cua
Toa an. Do do, khi ca nhan khai
pha san thi Toa an sé xu ly cac
khoan no cho tat ca cac chu no ké
ca cac khoan no dén han va chua
dén han.

Su diéu hoa lgi ich gilra chu no
va con ng dugc thé hién qua muc
dich va lgi ich ma né mang lai. Cu
thé:

Thir nhat, toi da hoa viéc thu hoi
ng cho chu ng. Xuat phat tur viéc
bao vé tot nhat chu ng, néu con
ng lam vao tinh trang pha san va
tai san hién tai khong du dé thuc
hién nghia vu tra ng cho céac chu
ng thi du Toa an co tuyén bd con
ng phai thuc hién nghia vu thi chu
ng ciing sé khong thé thu hoi dugc
tai san cua minh. Vi thé, néu dudgc
phap luat bao vé khoi nhirng quay
ray, de doa cua chu ng, gitp ho giai
phong no dé tao lap cho minh mot
su nghiép mai. Lic do chu ng sé
de dang thu hoi ng.

Thu hai, cho con ng co hgi phuc
hoi. Tha tuc pha san (trong do giai
phap quan trong nhat do la phuc
hoi) sé tao cho ca nhan ng nan cé
co hoi thuong lugng vai cac chi ng
vé cac khoan ng va tranh duoc céc
bién phap doi no bat hgp phap, vi
du nhu xiét ng dam bao viéc giai
quyét ng theo mot trat ty nhat
dinh, Nha nudc co thé kiém soat.
Thu tuc phéd san con tranh dugc
tinh trang ca nhan bi phan biét doi

xur thong qua céc co ché bao mat
thong tin cho con ng, bao vé cac
con ng qua co ché bao vé tu dong
ngay khi con ng nop don khai pha
san.

Co thé thay rang, tuy cing muc
dich giai quyét cac khoan no cua
mot ca nhan nhung hai tha tuc trén
lai c6 hudng giai quyét khac nhau.
Véi muc dich nhan dao hon doi véi
con ng ma van dam bao quyén lgi
cua chu ng, thu tuc phéa san dugc
xem |a mot thu tuc doi no dac biét.
3.3. Nhirng loi ich khi phap luat pha
san cd nhan duoc dp dung o Viét
Nam

Trong nhirng nam gan day, so
ngudi tim dén cai chét ma nguyén
nhan chinh la do ng nan, chiu ap
lue tir su de doa cua chi ng hay
nhirng doi tugng doi no thué dang
ngay mot gia tdng. Vi vay, nhin
nhan mot cach khach quan, viéc
cho phép mot ca nhan nop don pha
san khi khéng c6 kha nang thanh
toan cac khoan ng dén han c6 thé
mang lai nhirng tac dong tich cuc
dén chinh ca nhan do, chu ng va
dac biét |1a Nha nudc.

Ca nhan khi du diéu kién nop
don khai pha san co thé nhan dugc
su bao ho cua phap luat khoi su
de doa bat hgp phap tir phia chu
ng hodc nhirng nhom doi ng thueé.
Pong thai, viéc chiu suc ép lon tir
phia chi ng trong nhiéu truong
hop sé dan ca nhan vao con duong
pham phap, do dd, viéc co ché bao
ho nay sé loai trlr dugc nguy co
chiu trach nhiém hinh sy cua ca
nhan la diéu cd thé mong doi.

Xét vé quyén lgi clia chu ng,
khai pha san co6 thé gitp ca nhan
chi tra nhitng khoan ng ctia minh
bang mot so6 thu tuc phap ly. Diéu
nay tao diéu kién dé cha ng thu hoi
mot phan hodc toan bo khoan ng
kho doi thong qua viéc thanh ly tai
san cla ca nhan hay lap ké hoach

'Toa an Nhan dan Tdi cao (2014), Hai nghi chuyén sang thi hanh Luat Pha san 2014, NXB Lao dong.

tra ng dan bang murc lgi tirc thu
dugc trong tuong lai. Ban chat cua
pha san |a tai san thanh ly dugc
tra cho cdc chu ng theo ty Ié tuong
(rng cua khoan ng trong tong khoi
ng ma ca nhan co nghia vu thanh
toan, khac vai doi ng thong thuong
la nguoi nao dén trude thi dugc
tra trudge. TUr do, han ché bat ky
su thién vi nao ddi vdi cac chu no,
theo nguyén tac nhitng nguoi nay
déu binh dang véi nhau vé quyén
va lgi ich hgp phap.

Cudc song con ngudi dugc bao
vé thi xa hoi mai phat trién theo
modt hudng tich cuc. Vi vay, viéc
mot cd nhan cé quyén dugc tuyén
bo pha san khi thoa man cac diéu
kién luat dinh khéng nhirng mang
lai nhitng lgi ich cho chinh ban
than ca nhan do, cho nhirng chu
ng vdi mong mudn thu héi khoan
tién da cho vay, ma hon hét la diéu
tiét trat tu xa hoi, on dinh nén kinh
té. Xay dung ché dinh pha san cé
nhéan thong qua qua trinh hoc hoi
kinh nghiém, phan tich, danh gia
tlr nhirng hé thong phap luat tién
bo trén thé gidi sé dap tng dugc
yéu cau hoi nhap quac té cua Viét
Nam.

3.4. Cac giai phap dam bao co ché
thuc hién phap luat pha san ca
nhan tai Viét Nam

Hién nay, van dé pha san thudc
tham quyén giai quyét cua Toa
Kinh té. Vdi s6 lugng lén céc ca
nhan mat kha nang thanh toan va
phai giai quyét ng theo thu tuc kién
doi dan su?, viec thanh 1ap mot toa
an chuyén trach vé pha san, hodc
mot ban chuyén trach vé pha san
cd nhan trong Toa kinh té |a cuc ky
can thiét. Vé chirc nang, Toa Pha
san xét xur, giai quyét cac vu viéc
lien quan dén linh vuc pha san, bao
gom ca pha san doanh nghiép va
pha san cd nhan. Nhu vay, tham
quyén cta Toa Pha san sé bao

Theo thong ké cua trang thong tin ho trg ddng ky doanh nghiép, qua 9 nam thi hanh Luat Pha san doanh nghiép 1993, Toa an da thu ly 151 don yéu cau
tuyén bd pha san doanh nghiép, trong dé tuyén b pha san duoc 46 trudng hop va qua 9 nam thi hanh Luat Pha san 2004, Toa an da thu ly 336 don yéu
cau ma thu tuc pha san va quyét dinh tuyén bd pha san dugc 83 trudng hop.
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gom: Giai quyét viéc pha san theo yéu cau cua do-
anh nghiép, hop tac xa mat kha nang thanh toan; giai
quyét viéc pha san theo yéu cau cta cd nhan mat kha
nang thanh toan; ap dung cac bién phép can thiét dé
bao dam cho cong tac quan ly, thanh ly tai san; dam
bao tinh cong bang, hop phap trong viéc phan chia
ng. Toa hodc bo phan chuyén trach pha san mot khi
dugc thanh 1ap sé gop phan déng ké lam giam thiéu
sur qua tai cho Toa Kinh t&, co kha nang chuyén mon
hoa va nang cao hiéu qua, chat luvong ciling nhu thoi
han trong viéc thu ly, xem xét, giai quyét va tuyén bo
pha san.

Song song vdi viec thanh lap toa hodc bg phan
chuyén trach vé phd san, viéc nang cao trinh do
chuyén mon cho doi ngii can bg, nhan vién cé tham
quyén trong giai quyét pha san la diéu vo cung can
thiét. Cu thé, Tham phan phai co kinh nghiém, kién
thirc chuyén mon sau va phai cé pham chat tot; dong
thoi, can khong ngirng dugc boi duéng nang luc ciing
nhu chuyén mon hda phu trach vé linh vuc phép luat
pha san. Bén canh do, Quan tai vién ciing can dugc
boi dudng, dao tao chuyén sau, can hiéu biét rach roi,
can ké vé cong viéc va pham vi quyén han cta minh.

Sau cung, mét khi phap luat da quy dinh ca nhan
dugc quyén khai pha san thi cac ca nhan phai cha
dong bao vé quyén va lgi ich hgp phédp cua minh bang
cac hanh dong thiét thuc nhu chi tiéu co ké hoach, gitr
lai cac hoa don chirng tir, tu minh |1ap so6 sach ké toan.
Dé nguoi dan co thé nam bat va van dung phap luat
mot cach hiéu qua nhat, cac co quan c6 tham quyén
can co hoat dong tuyén truyén phap luat pha san dén
vGi nguoi dan, trang bi cho ngudi dan cac kién thic
can thiét vé gidy to, ho so, cach thirc dé don khai pha
san. Cac co quan nha nudc cé tham quyén ciing can
phai giai toa nhirng birc xtc va e ngai cua nguoi dan
bang cach giai thich cho nguai dan hiéu ré hon nhirng
tac dong tich cuc cua phép luat pha san ca nhan vé
co ché bao vé quyén va lgi ich cua con ng, tir d6 thic
day cong dong dan ap dung céc ché dinh PSCN thay
cho thu tuc kién doi ng dan su.

4. Ket luan

Viét Nam van chua thira nhan ca nhan nhu mot
doi tugng ap dung cua phdp luat pha san. Tuy nhién,
trong nén kinh té thi truong, pha san lai duoc xem la
mot hién tugng tat yéu va viéc cong nhan quyén dugc
pha san cla ca nhan la hoan toan can thiét. Mudn ap
dung pha san ca nhan vao Viét Nam can phai dat ra
nhirng quy dinh chéat ché vé diéu kién cling nhu thu
tuc can thiét trudc khi ndp don khai pha san. Dé dat
dugc diéu do, co quan hodc bg phan thu ly phai co

nang luc chuyén mon cao, bén canh dé can nang cao
nhan thirc vé phép luat cia cong dong dé han ché
tinh trang cé nhén 6 at khai pha san, lam dung su so
ho cua phap luat dé tron tranh nghia vu thanh toén
ddi vai nhirng khoan vay kinh doanh hodc nham muc
tiéu tiéu dung. Viéc ap dung pha san ca nhan vao Viét
Nam nham dam bao quyén va lgi ich hgp phdp cua
cong dan, thé hién dugc duong 16i phat trién cua Viét
Nam, tao ra moi truong thuan loi va cong bang dé céac
ca nhan, to chirc tap trung nguon luc, phat trién kinh
té, duwa dat nude |én mot tam cao méi./.

Sinh vién & Phap luat (s0 02) | 13

https://tieulun.hopto.org



Nhan xét cua giang vién

Trong nhirng diéu kién ctia nén kinh t& thi truang, mot thuong nhan khong dap tng duge nhirng doi hoi khat
khe cua thuong truong thi throng nhan dé sé bi dao thai ngay lap tirc.

Cao ché dao thai nhirng thuong nhan lam &n thua |0 kéo dai dén mirc mat kha nang thanh toan céc khoan ng
dén han, dong thoi phong ngira va khac phuc nhirng hau qua, rdi ro cta nhitng thuong nhan nay gay ra la co
ché pha san. Pha san vai tinh cdch la mot hién tuong co tinh qui luat trong co ché kinh té thi truong da duoc
nhiéu nudc khuyén khich vi hiéu theo nghia lgi ich chung cta nén kinh té thi n6 gitp lanh manh lai nén kinh té
qudc dan thong qua viéc cham dirt su ton tai ctia nhitng thuong nhan yéu kém.

Nhin chung, phdp luat pha san tai cac nudc phat trién nhu My, Nhat ,Nga,..khong phan biét chu thé cua pha
san theo tén goi hay ban chat cha thé (la phap nhan hay khong phai la phap nhan). Tat nhién, viéc nay ciing tly
thudc vao diéu kién phat trién kinh té-xa hoi tai cac nudc do. Viet Nam trong hon 20 ndm qua da ban hanh 3 bo
Luat phé san lan luot la: Luat pha san doanh nghiép ndm 1993, Luat pha san ndm 2004 va Luat pha san nam
2014 dang c6 hiéu luc. Co thé nhan thay rang, luat pha san dugc ban hanh sau ludn tién bg hon so vai luat pha
san dugc ban hanh trude do vé mat noi dung va ngay cang tiép thu cé chon loc vé mat ni dung phép luat pha
san cua cdc nudc. Day la su tién bo can dugce ghi nhan vé ky thuat |ap phap trong phap luat pha san tai Viét
Nam. Tuy nhién, cdi ma phap luat pha san cta Viét nam trong 3 b luat pha san néi trén van con thiéu la chua
dé cap dén pha san ca nhan. Viét Nam da chuyén han tir nén kinh té tap trung quan liéu bao cap sang nén kinh
té thi truong tir ndm 1986 va ngay cang hoi nhap sau rong hon trong nén kinh té thé gigi. Do do, kinh té Viét
nam ciing nén thira nhan nhirng thudc tinh vén cé cua nén kinh té thi truong ma trong dé pha san cua thuong
nhan ( bao gom ca cd nhan co kinh doanh).Hon nira, trong Luat thuong mai nam 2005, thuang nhan dugc dinh
nghia bao goém ca ca nhan c6 hoat dong thuong mai va c6 dang ky kinh doanh.

Chinh vi vay, thiét nghi phap luat pha san tai Viét nam ciling can cé nghién ctru sau rgng dé tir d6 dua dén
viéc luat hoa pha san cé nhan. Bai viét vé “ Pha san ca nhan_Nhin tir phap luat pha san Hoa ky va su can thiét
ap dung phap luat phé san ca nhan tai Viét nam” la mot cong trinh nghién ctru cong phu ctia nhém nghién ctru
sinh vién khoa K13502 v6i muc dich gii thiéu véi nquoi doc cac quy dinh vé pha san cd nhan cta phap luat pha
san Hoa Ky. Bai viét da c6 phan tich, danh gia dua trén thuc tién hoat dong pha san cd nhan cua Hoa Ky thong
qua do danh gia su can thiét ap dung pha san ca nhan vao Viét Nam.Ngoai ra,mot diém can dugc danh gia
cao la bai viét con dé xuat nhirng giai phap nham dam bao co ché thuc hién phap luat pha san ca nhan tai Viét
Nam. Nhin chung, day |a mgt tai liéu c6 gia tri trong nghién ctru véi ngui doc quan tam dén pha san cd nhan./.

14 | Practice Makes Perfect

https://tieulun.hopto.org



Kinh da trong -

NHAN QUYEN - BAO LUV UU THE HIEN PHAP
6lA TR] TOI THU'ONG GI0"A HAI QUY PHAM

PHAP LUAT

Lir Hoang Dur,

Sinh vién K15502, Truagng DH Kinh té - Luat, PHQG Tp.HCM.

"Ching ta ai cling biét rang nhan quyén la két qua cua su tranh dau, phat trién tri thifc va cung cd lut I8

qua bao nhiéu thé ky. Nhiing quyén can ban nay, don nhién la nhiing diém cét yéu cua nén dan chu va luan ly xa héi
von la mot ky céng cua loai nguoi ta ra, va tuy chat vat mdi gianh duoc, nhung rat dé bi mat di hoac ché bién xuyén

tac. Moi thoi ky, trong moi nén van hoa, con nquoi lai co mot quan diém khac nhau vé nhan quyén, thanh ra moi thé

hé mdi trong moi xur lai c6 nhiing khai niém riéng vé nhan quyén”. Nhan quyén ton tai va thudc vé ching ta ngay
tr khi sinh ra boi mét Ié don gian: ching ta Ia con nguoi. Va mét su that khéng thé chéi cai, nhdn quyén chinh la
mot trong nhiing déi tuong quan trong va chu yéu trong ludt quéc té, da va dang duoc bao vé mét cdch téi uu. Tuy
nhién, vai su phat trién khéng ngirng cua hé théng ludt qudc ndi thi liéu rang ludt phap cua moi qudc gia cé tuan
thu day du nhing gia tri t6i thuong déi véi nhiing cam két luat quéc té, hay khi mét quéc gia cd nhifng co ché bao
dam thuc thi ludt phap cua minh, dac biét la Hién phap thi sé tao ra rao can nhu thé nao doi vai ludt qudc té nhéat
la nhan quyén? Hay thur dat Ién ban cén gilra viéc bao luu vu thé Hién phdp va dam bao nhan quyén thi chuyén gi

sé xay ra? Bai viét dudi day sé cd vai nét phan tich vé nhiing van dé duoc dé cap o trén.

Tir khéa: Nhan quyén, Bao luu uu thé Hién phap, Tuyén ngon qudc té nhan quyén 1948.

1. Nhilng van dé co ban vé Nhan
quyén va Bao luu uu thé Hién phap
1.1. Nhan quyén

Nhu chinh cai tén goi ra, nhan
quyén la quyén clia mgt con ngudi.
Do khong phai la nhirng quyén do
bat cur ai tu tao ra, dugc ban cho,
hay dugc ké thira tir nquoi khac.
Chiing la nhirng quyén co hitu, co
ban ma mot nguoi nghiém nhién
dugc huang, dugc bao vé va cac
to chirc, cd nhan khac budc phai
thira nhan va ton trong. Nhan
guyén chinh la sdng tao cua con
ngudi. Ching ra doi tir cam giac
bat cong ma con ngudi phai trai
qua khi nhan tinh ctia ho bi choi
bo hodc bi ngugc dai. Ching dua
trén nhu cau ngay cang tang cua
con ngudi vé mot cudc song trong
do nhan pham va cac gia tri cé hiru

ctia moi nguai déu dugc ton trong
va bao vé. Nhan quyén dua vao
trat tu tu nhién cua thé gidi y niém
vé su cong bang, do do mang lai
cho su ton tai cua con nguoi mot
y thirc va muc dich cao han?. Vi lé
do, nhan quyén khac biét vai cac
quyén tu do dan sy - cac quyén
dugc thanh lap bai luat phap cua
mat nha nudce cu thé va bi gidi han
trong pham vi quyén han ctia minh.
1.2. Bao luu uu thé Hién phap
Thuat nglr “bao luu” dung dé
chi mot tuyén bd don phuong, bat

ké cach viét hodc tén goi nhu thé

nao, cia mot qudc gia dua ra khi
ky két, phé chuan, chap thuan, phé
duyét hodc gia nhap mot diéu udc,
nham qua do loai bo hodc sta

doi hiéu luyc phdp ly cua mot sd

quy dinh cua diéu udc trong viéc

ap dung ching doi véi qudc gia
da3. Tuong tu, tai khoan 12, Diéu
2 Luat Diéu udc quoc té 2016 co
quy dinh rang: “Bao luu la tuyén
bo cua nudc Cong hoa xa hoi chu
nghia Viét Nam hodc bén ky két
nudc ngoai khi ky, phé chuan, phé
duyét hodc gia nhap diéu udc quéc
té nhiéu bén nham loai trir hoac
thay doi hiéu luc phép ly cua mot
hodc mot sd quy dinh trong diéu
udc qudc té”. Tir dé ta co thé hiéu
rang, Bao luu vu thé hién phap 12
viéc mot quoc gia loai trir hodc tir
chdi tuan thu mat s6 quy dinh cua

cac cong udc hay diéu udc qudc té

nham muc dich bao dam kha nang
thure thi toi wu cia Hién phap nudc
minh.

2. Tir thuc tien nhitng mau thuan

' Lii ndi dau Tuyén ngon qudc té Nhan quyén do Bé gido duc - Viét Nam Cong hoa dich va dn hanh ndm 1965 tai Sai Gon danh dau 17 nam cua ban
Tuyén ngon nay. Nguon:Http://indomemoires.hypotheses.org/4016 [Truy cép ngay 25/02/2017]
2 Xem: http://luatkhoa.org/2014/12/nhung-cau-hoi-va-tra-loi-don-gian-nhat-ve-nhan-quyen/ [truy cap ngay 27/02/2017]
*Diém d, khoan 1, Diéu 2, Céng wdc Vienna vé Luat digu ude quic t& ndm 1969,
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dén cac tranh cai

Liéu phap luat quoc té va cac
nhom dau tranh bao vé nhan quyén
c6 thé chap nhan su khac biét cua
tirng qudc gia tly hoan canh kinh
té xa hoi doi véi cac nhom quyén
nhat dinh hay khong? Day thuc su
la mgt cau hoi cuc ky quan trong,
boi ching quyét dinh phap luat
quoc té va phap luat noi dia nén
doi xur vai luat nhan quyén ra sao.

Hién phap - chiéc do cua mot
quéc gia

Chinh khach ngudi Anh William
E. Gladstone da mo ta Hién phap la
“tdc pham tuyét voi nhat tig dugc
san sinh ra vao mét thoi diém nhét
dinh bai tri 6¢ va muc dich cua con
ngudi™. Tham chi, Thugng nghi si
ngudi My Daniel Webster con cho
rang su thinh vong hay suy ton cua
mot quoc gia phu thuoc dac biét
|6n vao Hién phap qua cau nai noi
tiéng vao ngay 15/03/1837: “Mét
quéc gia, mot Hién phap, mot van
ménh™. Hay c6 thé ndi rang, moi
chinh quyén, moi thé ché phai phu
hop véitirng quoc gia, nhu thé quoc
gia nao thi Hién phap ay. Bai l¢, dé
hinh thanh nén mat ban Hién phap
hoan chinh la ca mot qua trinh dau
tranh, van dong, ké thira va phat
trién cua cac gia tri thuc tién trén
tat ca cac phuong dién kinh té,
van hoa, chinh tri, xa hoi,... khong
chi dai vai vai noi bo moi quoc gia
ma la ca qudc té. Hién phap Viét
Nam 2013 c6 néi rang: “Hién phap
la luat co ban ctua nude Céng Hoa
x& hoi chu nghia Viét Nam, co hiéu
lue phap ly cao nhat. Moi van ban
khac phai phu hop vdi Hién phdp.
Moi hanh vi vi pham Hién phap déu
bi xur ly." hay “Nha nudc céng hoa
xa hoi chu nghia Viét Nam la nha
nudc phap quyén xa hdi chu nghia

cua Nhan dan, do Nhan dan va vi
Nhan dan”. Theo GS.TS Nguyén
Dang Dung, chu nghia phdp quyén
twong duong vdi chu nghia Hién
phap. Ching ta c6 thé thay rang,
nha nudc phap quyén da tra thanh
mot tat yéu trong nguyén tac hién
dinh cho nén Hién phap |a khong
thé thiéu va tinh t0i cao cua Hién
phdp la yéu cau quan trong nhat
cua nha nudc phap quyén. Thuc
tien o nhiéu nudc trén thé gidi da
phan nao chirng do diéu noi trén,
chang han nhu Hoa Ky, co ché bao
hién cua qudc gia nay dong vai tro
cuc ky quan trong, & dé c6 han
nhirng co quan thuc thi qua trinh
giam sat tinh hop hién cta céc dao
luat nhu Toa &n hién phap va khi
mot dao luat dugc tuyén bo la vi
hién thi coi nhu dao luat do khong
con gia tri ap dung nira.

Nhan quyén va nhirng cam két
bao dam

Luat vé cdc quyén cta Anh sau
cach mang 1689, Tuyén ngon doc
lap va Hién phdap MY, Tuyén ngon
nhan quyén va dan quyén cua cach
mang Phdp, Hién phap cua tat ca
cac nudc, du la ché do xa hoi nao
(tu ban, xa hoi chu nghia, cac nude
dang phat trién) déu co dinh ché
Vé quyén con ngudi, quyén cong
dan. Do |a ndi dung co ban nhat
ctua moi ban Hién phap, ni dung
quan trong dén murc néu khong co
ché dinh quyén con ngudi, quyén
cong dan thi cling khong cé ban
than Hién phédp. Noi dung nay chi
phoi ca két cau cua ban Hién phap
va chinh vi I& nay quyén con ngudi,
quyén cong dan thuong dugc dat
léen hang dau trong Hién phap
nhiéu nudc®.

Theo diém b, khoan 1, Diéu 2
cua Cong udc Vienna vé Diéu udc

quoc té nhing thuat ngr “phé
chuan”, “chap thuan”, “phé duyét”,
“gia nhap” dung dé chi, tly tirng
trwrong hop, mot hanh vi quéc té
cua quoc gia, nhu trén vira ke, theo
do qudc gia xdc nhan sy dong y
cua minh, trén phuong dién quoc
té, chiu su rang budc cua mot diéu
ude®. Diéu nay cé nghia rang, mot
khi Viét Nam da quyét dinh thuc
hién cac hanh vi néi trén doi voi
cdc cong udc qudc té thi bat budc
Viét Nam phai tuan thi mot cach
day du va chiu sy rang bugc bai
nhirng cong udc nay.

Giira Hién phap va cong udc
quéc té vé nhan quyén, dau mdi la
t6i thuong?

Trong tir dién Chinh quyén va
chinh tri Hoa Ky cta Jay M. Sha-
fritz co mot dinh nghia dang luu
y nhu sau: “Chu nghia hién phap
la su phat trién cta tu tuong hop
hien qua nhiéu thai dai. Trong
khi ly luan co dién vé Hién phap
thuong quay vé véi nhirng tu
tuong cua Aristotle, thi ly ludn hién
dai vé Hién phap lai xuat phat tur
tu tuong vé khé ude xa hai thé ky
XVII. Nhirng biéu hién cta ly luan
hién dai vé Hién phap la khai niém
vé mat chinh quyén bi gidi han ma
tham quyén t6i cao cua n6 la tuan
theo su dong y ctia nhan dan”. Chu
nghia hién phap bao gom nhirng
yéu td: su ton tai cua Hién phap,
gidi han chinh quyén, bao dam tinh
chinh dang cua chinh quyén, bao
dam nhan quyén va bao dam hién
phédp'. Cudi cung muc dich cua tat
ca nhirng viéc nhu han ché quyén
luc, phan chia quyén hanh va bao
vé Hién phap dé hudng dén muc
dich v6 cling quan trong |a bao vé
nhan quyén. Vay thi, doi vdi nhirng
truvong hgp nham bao luu wu thé

4 Hién phap hgp chung qudc Hoa Ky va cha thich, an pham cia chuong trinh Thong tin Quéc té, Bo ngoai giao Hoa Ky, thang 7/2004. Ngudn : https://
thongtinphapluatdansu.edu.vn/2008/01/16/35235/ [Truy cap ngay 27/02/2017].
5 Xem: https://thongtinphapluatdansu.edu.vn/2008/01/16/35235/ [Truy cap ngay 27/02/2017].

¢ Khoan 1,Diéu 119 Hién phap Viét Nam 2013
7 Khoan 1, Diéu 2 Hién phap Viét Nam 2013

®Hoang Van Hao, "Hién phap Viét Nam va van dé quyén con ngudi, quyén cong dan”, Nha xuat ban DHQG Ha Ngi, 2011, tr. 64,65. Xem: http://tainguy-

enso.vnu.edu.vn/jspui/handle/123456789/20982

® Cong udc Vienna vé Diéu udc qudc té dugc ky két ngay 23/05/1969 va cd hiéu luc ke tir ngay 27/01/1980.
19X em: Vi Van Nhiém, Co ché giam sat Hién phap vdi viec bao dam quyén con nguai, Nxb Hong Bic - Hdi luat gia Viét Nam, Tr. 45 - 46.
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cua Hién phap dé ton tinh t6i thugng cta Hién phap
nhung lai c6 mau thuan trong quy dinh vé nhan quyén
hay cac cong udc qudc té vé nhan quyén thi phai irng
xUr nhu thé nao? Hay luat quac noi sé lay ly do rang, vi
Hién phap la dao luat goc sé bao gom cédc quy pham
mang tinh quy tac bat bugc khong thé lam trai va hon
nira tinh hinh noi dia c6 nhirng van dé khién noi luat
khong thé tuan thu hoan toan va day du céc nguyén
tac quoc té va budc phai co nhirng hanh vi khong
ding véi nhan quyén dé dam bao lgi ich qudc gia va
cong dan cla quadc gia d6. Néu nhu vay thi, viéc bao
dam uu thé Hién phép c6 con ding vdi vai tro ban dau
ctia né hay khéng?

Mot tranh cai dang luu tam trén cac ban dam phan
hién nay khong chi riéng ¢ Viét Nam ma ca ¢ qudc té
la: c6 nén bo an tir hinh hay khong? Theo Diéu 19 Hiép
phap Viét Nam 2013 c6 quy dinh: “Moi ngudi c6 quyén
duoc séng. Tinh mang con nguoi duoc phap luat bao
hé. Khéng ai bi tude doat tinh mang trdi lugt”, Co thé
hiéu diéu nay dong nghia véi viéc sé cé mot loai luat
nao dé cé quyén tudc di quyén dugc sdng cla con
ngudi, hay noi cach khac, Hién phap cong nhan an
ttr hinh trong cdc tha tuc phan quyét cua luat Hinh
su. Theo Diéu 3 Tuyén ngon Qudc té nhan quyén (The
Universal Declaration of Human Rights - UDHR) nam
1948, “ai cling c6 quyén duoc séng, tu do, va an toan
than thé" va giong nhu hau hét cac diéu khoan khac
trong Tuyén ngdn qudc té€ nhan quyén, cach dién dat
cua diéu nay mo ta dia vi phap ly ctia mot con nquoi
von di la mot quyén bam sinh, chir khong phai do anh
huong cta nghia vu qudc gia can thiép vao su toan
ven cua ca nhan. Nam 1989, Dai hoi dong Lién Hop
Quoc thong qua Nghi dinh thu tuy chon thir hai cla
Cong udc qudc té vé cac quyén dan sy va chinh tri
(International Convenant on Civil and Political Rights
- ICCPR), dé cap truc tiép dén Diéu 3 UDHR, nham
x0a bo an tur hinh. Diéu 1 ctia Nghi dinh thu quy dinh:
“Khéng ai trong tham quyén cua mét quéc gia thanh
vién Nghi dinh thu nay bi tu hinh. Moi quéc gia thanh
vién phai thuc hién nhirng bién phap cén thiét dé xda
bo an tu hinh trong tham quyén cua minh™' . Theo Nghi
dinh thu tly chon thir hai cta ICCPR (Thong qua boi
Dai hoi dong res. 44/128 ngay 15/12/1989, dé cap cu
thé dén diéu 3 UDHR) vdi muc dich bai bo an tur hinh,
cac qudc gia thanh vién phai tir bo viéc tir hinh (Diéu
1, doan 1) va bang moi bién phap co6 thé, bao gom ca
phap ly (Diéu 1, doan 2). Viéc bao luu lién quan dén
viéc khong bi rang budc véi quy dinh cam &n tir hinh
chi co thé dugc xem xét tai thoi diem phé chuan cha
khong thé sau dé. Nhu doi vdi nhirng nuée phé chuan

Nghi dinh thu Bo sung so 6 cua Toa an Nhan quyén
chau Au (European Court of Human Rights - ECHR),
van dé nay da dugc giai quyét & mirc do rong hon.
Theo Diéu 1 cua Nghi dinh thur Bd sung, phai hiy bo
bat ctr diéu khoan nao trong luat phap qudc gia cho
phép tuyén an tr hinh trong thai ky hoa binh va phai
bai bo thi hanh nhirng ban an ti hinh da dugc tuyén
trude do. Viet Nam da tro thanh thanh vién cua IC-
CPR tlr rat s6m (1982) va rat nhiéu nhirng nquoi tu
nhan la hoat dong nhan quyén dang ra siic kéu goi
Viét Nam thuc thi t6t ICCPR. Diéu nay cé nghia ho
ciing sé phai chap nhan nhirng gi ghi nhan trong Diéu
6 vé quyén song. Badi Ié do, néu luat phap viét Nam
van tiép tuc thuc thi an t& hinh la vi pham diéu 6 cua
ICCPR va xem nhu chiing ta tu minh loai bo cdc quyén
khdc cua cong dan quy dinh trong Cong udc nay nhu:
quyén tu do ngon luén, quyén tu do than thé, tu do lap
hdi, tr do tu tudng,... (déu la nhirng quyén cua cong
dan dugce cong nhén trong Hién phép Viét Nam 2013
tai Diéu 25). Dai véi mot quoc gia da cam két thuc
hién céc hoat dong nhan quyén thi khong thé xay ra
tinh trang cong nhan va ton trong quyén nay ma lai
vi pham quyén kia, day la mot hanh dong sai [am va
déng loai bo.

Viét Nam 1a mot qudc gia ludn san sang va tich cuc
tham gia cac cong udc quoc té, tuy nhién viéc bao
dam thuc thi cac cong udc ay la mot dau hoi lén dang
lru tam. Khong chi riéng Viét Nam ma nhiéu nudc trén
thé gigi khi bi rang budc vao céc diéu khoan dé dam
bao nghia vu qudc té, cac quoc gia thuong suy xét dé
tim cach bao vé tuyét doi luat qudc ndi va chu quyén
quoc gia. Hay noi cach khac, céac nha dam phan ludn
c0 gang lam sao dé sau khi ky két cac cong udc quoc
té nhung van dam bao tinh toi thugng cua Hién phap
nudc minh, dé bao luu dugc vu thé Hién phap va xem
Hién phap la bat kha xam pham. Gan day nhat, chi vai
mot thay dai rat nho trong Luat diéu udc Quac té dugc
théng qua ngay 09/04/2016 (thay thé cho luat cli nam
2005), Viét Nam da co y dinh lgi dung diéu nay dé co
thé vién dan cho mot vai diéu udc quoc té nham muc
dich tir chai thuc thi ching khi can thiét hoac khi cam
thay khong phi hgp. Thay do6i dé nhu sau, tai khoan
1, Diéu 6: “Trudang hop vadn ban quy pham phap luat va
diéu wéc qudc té ma nude Cong hoa xa hoi chu nghia
Viét Nam la thanh vién c6 quy dinh khédc nhau vé cling
mot van dé thi ap dung quy dinh cla diéu udc quac té
do, trir Hién phap". Chi vai viéc thém ba tir “trir Hién
phap” ma luat 2005 khong hé co da tao ra mot con
duong dé Viet Nam dé dang “ludng lach” qua khoi cac
rang budc quoc té lau doi. Khong thé phu nhan viéc

'" Xem: Gudmundur Alfredsson & Asbjern Eide, THE UNIVERSAL DECLARATION OF HUMAN RIGHTS: A COMMON STANDARD OF ACHIEVEMENT (Tuyén
ngon Quoc té nhan quyén, 1948: Muc tieu chung cia nhan loai), Duge dich bai Khoa luat - PHQG Ha Noi, Nxb Lao dong Xa hai, Tr. 109 - 110.
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bao luvu vu thé Hién phap sé tao ra tinh t6i thuong
cho Hién phap va luat qudc ni, tuy nhién van dé dang
lru tam la lam sao dé kiém soét viéc xac dinh hiéu
lire hay trach nhiém thyuc hién nghia vu cong udc cua
quoc gia c6 bao luru Hién phap? Va co thé sé dan dén
tinh trang bat kha quan nhat la khong thé kiém soat
dugc. Diéu nay la bai quoc gia so tai cé thé sur dung
nhirng cong cu phap ly noi dia von do ho nam gilr
100% quyén kiém soat, tham chi khi can co thé thay
doi tuy y hodc dé pha nhan cac nghia vu quac té da
cam két bat ky lic nao. Mot quy dinh khéc theo Diéu
27 Cong udc Vienna vé Diéu ude Quoc té ma Viét Nam
|a thanh vién tlr ndm 2001 c6 ndi ro: “Mot bén khong
thé vién dan nhirng quy dinh cua phap ludt trong nuéc
cua minh lam Iy do cho viéc khong thi hanh mot diéu
wdc”, co nghia rang o mirc do nao do, ching ta chap
nhan rang diéu udc qudc t& ma Viét Nam ky két hoac
tham gia co hiéu luc cao hon Hién phap. Va mot van
dé ta can cha y rang tir thai ky chiém hiru no 1é da
xuat hién mgt nguyén tac vé bao dam thuc hién luat
qudc té, do chinh la nguyén tac Pacta sunt servanda
(tan tdm thuc hién cdc cam két qudc té) va trong thoi
ky nay né dugc ton tai dudi hinh thirc tap quan quoc
té. Ké tir khi luat quoc té hién dai ra doi, nguyén tac
nay da dugc ké thira va phat trién vgi day du noi dung
phap ly co ban ctia né va hon nira dugc ghi nhan trong
hau hét cac van kién phap ly quan trong, dac biét la
Hién chuong Lién hop qudc, Cong udce vién Lién hop
quoc 1969 vé Luat diéu uée quoc té,... Theo ndi dung
nguyén tac nay: moi qudc gia phai co nghia vu thuc
hién mot cach tan tam, day da, thién chi va trung thuc
cdc nghia vu ma minh da cam két va diéu tat yéu la
phai phu hgp vai Hién chuong lién hop quoc va luat
quoc té hién dai. Hon thé nira, cac quoc gia khong
dugc vién dan nhitng ly do khong chinh dang dé tur
chai thuc hién cac nghia vu da cam két trong diéu udc
quadc té nhu céac ly do vé viéc dat nudc co biéu tinh,
thién tai, su thay doi lanh tha, khong phu hgp véi phap
luat trong nudec,... Chinh vi 1é do, khong thé phu nhéan
viéc nhirng cam két qudc té ma quoc gia da cam két
va thuc hién. Cho nén, khi thuc hién bao luu wru thé
hién phap thi nhat dinh sé vi pham hang loat cac cong
wdc quoc té tien nhiém, giong nhu viéc phan boi lai
chinh nhirng quyét dinh ban dau cua qudc gia.

3. Loi két

Nhirng tranh cai gitra viéc bao dam thuc thi
nhan quyén va viéc bao luu uu thé Hién phap luon la
van dé Ion ctia moi qudc gia khi dua ra quyét dinh
thong qua cac cong udc, diéu ude quoc té. Moi quoc
gia sé co nhitng dac thu riéng biét, khé tranh khoi
nhirng rang budc cta luat quoc ndi do dé viéc xem xét
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mot cach tinh tdo nhat vé van dé bao luu vu thé Hién
phap hay ky két thyc hién céc diéu ude quoc té la vo
cung quan trong.

Thuc tién cho thay, Hoa Ky la mgt quédc gia
cuc ky coi trong gia tri tdi cao cua Hién phap, du bi
phan dai kich liét vé phuong phap bao luu wu thé hién
phép tir cac qudc gia nhu: Hy Lap, Ireland, Norway
hay Thuy Dién,... nhung van thanh cong véi phuong
phap nay. Tuy nhién, doi khi chinh viéc bao luu nay
cling khién Hoa Ky phai roi vao tinh canh kho xur.
Chang han nhu vao ndm 1988, Cong udc Vienna vé
cac Chat ma tay va Chat huéng than bi Colombia bao
lvu diéu khoan dan do véi Iy do rang dan d¢ chinh
cong dan nudce ho la vi pham nghiém trong Hién phap
Colombia. Hoa Ky phan dai va cho rang Colombia
dang xem nhe nghia vu cua minh theo Cong udc so
vGi Hién phap quoc gia . Cau hoi dugc déat ra cho Hoa
Ky rang, tai sao ho co quyén trong viéc tir chai thuc
thi cong udc qudc té con qudc gia khac thi khong?
Qua dé phan nao ta co thé thay dugc rang dé thuc
hién hinh thirc bao luu luat phap va ca bao luu Hién
phap khong phai la mot chuyén don gian, va kha nang
vudng phai nhirng rdi ro la cuc ky lon.

V6i nhitng phén tich ndi trén, trong tuong lai gan,
nha nudc, Chinh phu va cac nha lam luat can nghiém
tdc trong viéc lya chon phuong an bao luu vu thé
hién phap trong phap luat quoc gia dé bao dam su
can bang giira luat qudc ndi vai luat quoc té va nhirng
cong ude nhan quyén da duoc ky két./.

Nhan xét cua sinh vién
Bai viét tai lieu tham khao don thuan, chura mang

https://tieulun.hopto.org



tinh khoa hoc.Tai lieu tham khao han ché.

Trong khoa hoc luat nhan quyén ton tai hai truong phai: Quyén tu nhién va Quyén phap ly, sy tranh luan van
tiép dién cho dén ngay nay. Tuyén ngon nhan quyén 1948 khang dinh quyén con ngudi la quyén tu nhién, vén
c6 va khong chuyén nhugng bai cac ca nhan (Hoi ddp quyén con ngudi, Khoa Luat-DHQGHN, 2013, tr.22-24).
Vay theo tac gia quyén con nguai cé bi han ché bai luat khong?

Diém nhan bai viét tac gia xung quanh phan tich vai tro ctia bao luu céc diéu udc quoc té, thuc té duge quoc
gia s dung kha nhiéu khi gia nhap céc diéu udc quac té. Viéc nay liéu co thé bi qudc gia lam dung hay khong
dac biét la trong linh vuc nhan quyén (khi do tro thanh pho quat chung thé gidi ma hién nay hau hét quoc gia
trén thé gidi déu thira nhan) va liéu cac diéu udc quadc té co hiéu luc trén hién phap khong?, khi ma ¢ hai diéu
luat nay co6 quy dinh khac nhau?

Nhan xét cua giang vién

VEé van phong, ngén ng: Bai viét st dung vdn phong rd rang, dé hiéu. Ngon ngir hoc thuat dugce st dung
ding, day du va hop ly, it 16i chinh ta. Tuy nhién, nén luu y trong viéc lya chon, sir dung mot so thuat nglr phi
hop hon.

Vé néi dung: Nhan quyén la mot trong nhirng chu dé luon duge sur quan tam cua xa hdi cling nhu clia cong
dong qudc té. Do vay, néu dé cap dén nhan quyén thi do6 la mot cha dé kha hay nhung cling kha rong. Tuy nhién,
dudi goc do quac gia thi mot trong nhitng khia canh thé hién nhan quyén dé chinh la quyén bao luu ru thé Hién
Phap. Vi vay, co thé ndi rang tac gia da lua chon dugce mat chi dé kha hay va thu hit doi véi sinh vién hoc luat
va nghien ctru luat.

Ngudn trich dan: Tac gia tuan thi nghiém tdc cédc quy dinh lién quan dén trich dan trong nghién ctru khoa
hoc. Cac nguon trich dan ro rang, dang tin cdy gop phan nang cao gid tri hoc thuat cua bai viét.

Goi y: Tac gia nén str dung thém cac cau dan lién két dé chi rd moi quan hé gilra nhan quyén va quyén bao
lru wru thé hién phép clia quoc gia thi sé gilip nguoi doc cd cdi nhin sau sac va toan dién hon vé noi dung cua
bai viét. Dong thoi cling nén danh thém thoi gian dé phan tich, néu ro vai tro cua viéc str dung quyén bao lru
uu thé hién phap ddi vdi cac quoc gia néi chung va Viét Nam nai riéng thi bai viét sé hay va thuyét phuc hon./.
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“QUYEN DUQC CHET"

DUGI 6OC NHIN NHAN DAO

Nguyén Thi Thanh Loan,

Sinh vién K15502C, DH Kinh té-Luat, DH Quéc gia TP HCM.

"Moi ngudi 6 quyén song. Tinh mang con ngudi duoc phap luat bao hd. Khong ai bi tude doat
tinh mang trai luat™ trich Diéu 19 Hién Phap 2013. Trong khi séng duoc coi la mot quyén co ban va quan
trong nhat cua con nquoi, day ciing la mét trong nhiing néi dung quan trong cua Nhan quyén, thi chét van
dang con la mot van dé gay tranh cai khdng chi o Viét Nam ma trén toan thé gioi. Co nude tng hé nhung
cling co nudc phan doi hop phap hoa “quyén duoc chét”. Toi tin rang, khi ching ta nhin nhan van dé nay
0 gée doé nhan dao thi viéc hop phap hda “quyén duoc chét” sé bt di khong it tiéu cuc xung quanh ne.

Tir khoa: quyén duoc chét, an tu, tro tu, nhan dao.

1. Tir cau chuyén cua Karen Ann
Quinlan...

Phan quyét cua Toa an t0i cao
New Jersey vao ngay 31 thang 3
nam 1976 vé viéc cho phép ngung
mady trg sinh cta Karen Ann Quin-
lan da dé lai dau an to I6n trong
lich sir phat trién “quyén dugc
chét” tai nudc My. Karen Ann Quin-
lan [a mot phu nir nguGi My 21 tudi
bi kich ngat dén do hon mé vi udng
rugu tron chung véi thudc an than.
Co dugc clru song nhG may tro
sinh nhung néo co da chét. Tir do
c0 song trong tinh trang thuc vat
dai dang. Cha me ctia co cho rang
¢0 da chét nén nhiéu lan xin an lénh
cua toa dé ngung cac phuong tién
trg sinh nhung céc béc si van cho
rang co chua chét. Cudi cung thi
toa 4n t0i cao New Jersey ra phan
quyét cho phép ngung may trg
sinh, nhung tim va phai ctia co van
hoat dong tdi tan mudi nam sau,
lic d6 co mai that su chét trong
nha dudng ldo vi bénh sung phai.
Su kién nay da khoi day lén van

dé “quyén dugc chét” rang nguoi
song co dugc quyén quyét dinh
cdi chét ctia minh, cé quyén chap
nhan hay tir chdi diéu tri trong giai
doan vo phuong ctu chira?

2. Dén nhirng tiép can dau tién vé
“quyeén dugc chét” tai My

Vé sau, ngay 01 thang 10 nam
1976, California tro thanh bang
dau tién cua My thong qua dao
luat California’s Natural Death Act’
cho phép ca nhan tir du 18 tudi
tro l1én dang trong tinh trang tinh
tao cé quyén ky vao mot van ban
“tuyén bo” (a declaration), trudc
sur chirng kién cua hai nguoi co du
tu cach, bay to y mudn vé phuong
thire diéu tri sé duoc ap dung khi
ho khong con tinh tdo nham dugc
“chét tu nhién" nhu khong kéo
dai su song bang phuong tién
nhan tao trong trueong hop mac
bénh nan y. Dén ngay 22 thang 7
nam 1990, tai bang New York co
ban hanh luat New York's Health
Care Proxy Law? (co hiéu luc vao

1 http://bit.ly/californianaturaldeathact, [truy cdp ngay 9-3-2017]
2 http://bit.ly/newyorkhealthcareproxylaw, [truy cap ngay 9-3-2017]
3 http://bit.ly/NEWYORKFHCDA, [truy cap ngay 9-3-2017]
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ngay 18 thang 01 nam 1991) cho
phép ca nhan tir du 18 tuoi tro lén
co quyén ky vao mgt van ban ay
quyén cho ngudi nao do dai dién
cho ho trong lic khong thé duara
quyét dinh nao vé viéc diéu tri y té
cua ho, trude su chirng kién cua 2
ngudi co du tu cach. Tuy nhién, c6
rat nhiéu ngudi khong bao gio ky
vao van ban Uy quyén dé. Sau do,
dao luat New York's Family Health
Care Decisions Act® ra doi, duoc
thong doc bang New York David
Paterson phé chuan vao ngay 16
thang 3 nam 2010 (c6 hiéu lyc vao
ngay 01 thang 6 nam 2010), cho
phép thanh vién trong gia dinh hay
ban than ctia bénh nhan c6 thé dua
ra quyét dinh vé phuong thirc diéu
tri y té cho bénh nhan.

3. Quan diem khac nhau vé “Quyén
duoc chet” trén the gidi

Trong nhiéu ndm qua, “quyén
dugc chét” trén thé gidi cang dugc
the hién ro hon thong qua hoat
dong “an t0" (euthanasia) va “trg
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tr” (physician assisted suicide).
Tir dién thuat ngir phap ly noi tiéng
thé qi¢i Black's Law Dictionary
dinh nghia “an t0" (euthanasia) la
hanh dong lay di mang s6ng cua
nguoi dang phai trai qua can bénh
vd phuong ctru chira nham giai
thoat ho khoi noi dau dén nhu mot
su thuong x6t* va “trg ti” (physi-
cian-assisted suicide) dugc dinh
nghia la hanh dong c6 chu y cua
bac si trong viéc cung cap cho
mot ngudi cac phuong tién ciing
nhu kién thic y té dé gilp nguai
do tu tus. “Trg to” (physician-as-
sisted suicide) hgp phap ¢ mot
sd nudc nhu Canada, Phan Lan,
Thuy Si,.. nhung lai bat hgp phap @
Colombia, Nga, Tho Nhi Ky,..¢ “An
ttr” (euthanasia) co quy dinh phirc
tap hon, vi du nhu An Do dua trén
cach thic thuc hién “an to" dé
chia “an tu” (euthanasia) thanh 2
loai |a “an tr cht dong” (active eu-
thanasia - an tr dugc thuc hién boi
mot ngudi thuong l1a ngudi hanh
nghé y, cung cap phuong tién va
truc tiép lay di cai chét cla nguoi
khac’, vi du nhu tiém thudc doc
hodc lam cho ngat tho) va “an tar
bi dong” (passive euthanasia - an
tr dugc thuc hién bang cach tir
chdi cung cap phuong tién duy tri
su song hoac tiép tuc diéu tri dé
cO y dan dén cai chét?, vi du nhu
ngirng diéu tri hodc ngirng cung
cap thirc an nuwée uong). So di co
sy phan loai nay vi An Do quy dinh
“an t&r bi dong” (passive euthana-
sia) la hgp phdp nhung “an tu chu
dong” (active euthanasia) lai bat
hop phap®. Ngoai ra, khi dua trén
tinh chat y chi cta nguoi dugc “an
tir” thi “an t&” (euthanasia) con c6

thé dugc chia lam ba loai: (i) “an
tr tu nguyén” (voluntary euthana-
sia - an tu duoc thuc hién sau khi
mot ngudi dang trong tinh trang
nguy kich cé kha ndng yéu cau
dugc chét'); (i) “an tr khong tu
y" (non-voluntary euthanasia - an
tr duge thuc hién khi mot nguoi
dang trong tinh trang nguy kich
khong c6 kha nadng yéu cau dugc
chét", thuong la do nguoi dé dang
bat tinh, con qua nho, dang mo ho
hodc cham phat trién tam than')
va (iii) “an tr khong tu nguyén” (in-
voluntary euthanasia - an tir dugc
thuc hién khi mot nguoi cé kha
nang yéu cau dugc chét nhung da
khong lam vay™).

4. Nén nhin nhan “quyén dugc
chét” o khia canh nhan dao

Theo tién si Duong Dirc Hing,
trirong don vi phau thuat tim mach,
Vién Tim mach Quédc gia, bénh vién
Bach Mai thi ¢ bat ctr chuyén gi,
khi nhin & goc do tot né sé tét, nhin
0 goc do xdu no sé xau va trong
cdu chuyén vé “guyén dugc chét”
thi ching ta nén nhin ¢ khia canh
nhan dao. Téc gia ciing dong y vdi
guan diém trén. Theo tir dién tiéng
Viét do GS.Hoang Phé (chu bién)
thi “nhan” la long thuong nguoi,
“dao” la duong 16i, nguyén tac ma
con nguoi co bon phéan giir gin va
tuan theo trong cudc song xa hoi.
Vi vay, “nhan dao” la dao duic thé
hién ¢ su thuong yéu, quy trong va
bao vé con nguoi. Tinh yéu thuong
con ngudi tuy la vo hinh nhung sy
hién dién ctua no lai |a hiru hinh,
no len 10i vao tirng géc nho cua
cudc song thuong nhat, ma biéu
hién gian di, gan gii nhat cta tinh

* Black's Law Dictionary (10 th edition, 2014), trang 672

*Black's Law Dictionary, above n 4, trang 1662

® http://euthanasia.procon.org/view.resource.php?resourcelD=000136 , [truy cdp ngay 17-02-2017]

" Black's Law Dictionary, above n 4, trang 672
® Black's Law Dictionary, above n 4, trang 673.

yéu thuong con ngudi chinh la tinh
yéu thuong cha me, anh chi, hay
ngudi than trong gia dinh, rong ra
|a tinh yéu thuong nhirng nguoi xa
la trong toan xa hoi.

Trong van hoc, gia tri nhan dao
la mot phan khong thé thiéu trong
nhirng tdc pham noi tiéng. Dai thi
hao Nguyén Du da cy thé hoa long
nhdn dao cua minh trong tirng
trang tho viét vé so phan cua Kiéu.
Tuy hanh vi ban minh chudc cha
cua Kiéu bi xa hoi lén an nhung
khong thé phd nhan tam long cla
mot nguoi con danh cho cha minh.
Hay nha van Ngo Tat To da tao nén
mot chi Dau véi long yéu chong
thuong con tha thiét, du hanh vi
ban con ctru chong cua chi ciing
vap phai su phan ddi gay gat cla
xa hoi nhung phai dat minh trong
hoan canh cua chi, ching ta sé
thay dugc tinh yéu thrrong cua chi.
Theo |é thong thutng, song tot thi
ai cling mong mudn nhung song
trong su birc ép cta cdi nghéo dén
tot cung dau kho thi nén cho ho co
tiéng noi riéng cta minh nhu cho
nang Kiéu chon “ban minh chudc
cha” dé cha gia yéu khong phai
chiu canh danh dap da man va cho
chi Dau “béan con ctru chong” de
chong khong phai chiu canh thong
kho cua don roi trong khi 6m yéu.
Tuong tu nhu vay, song khoe thi
ai cling mong mudn nhung song
trong tinh trang vo phuong clru
chira thi nén c6 “quyén dugc chét”
dé nguoi bénh ra di thanh than
bang “an tu” hodc “trg tu”, nhu loi
thinh cdu cua ba Sebire (Phap):
“Ngay ca thi vat, ngudi ta ciing
khong dé phai chiu dung nhu toi
dang chiu dung”. Chét chua phai

? http://www.thehindu.com/news/national/India-joins-select-nations-in-legalising-quotpassive euthanasiaquot/article14938022.ece , [truy cap ngay

17-02-2017]
0 Black's Law Dictionary, above n 4, trang 673
" Black's Law Dictionary, above n 4, trang 672

2 BJ Downey “Euthanasia: Life Death and the Law™ [1995] NZLJ 88, trang 90

" Black's Law Dictionary, above n 4, trang 672
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la dieu dang sg nhat ma déng so nhat chinh la khoang
thai gian cho chét, thoi gian dé khong chi ngudi bénh
phai chiu dau don kéo dai ma ca nguoi than ciing kiét
qué vé tinh than va vat chat. Hon nira, bénh nhan can
chira tri thi vo han trong khi nguén nhéan lyc, quy y té
chira tri thi c6 han, cho nén ching ta can can nhac
thau ddo dé gitip d& nhitng bénh nhan con cé hy vong
clru sdng, nhirng nguoi dang tha thiét dugc song thay
vi nhitng nguai khong con kha nang ctru song. Vi vay,
viéc gilp nguoi bénh thuc hién “quyén dugc chét”
khong chi thé hién tinh than nhan dao cho bénh nhan
va nguoi nha cua bénh nhan khong con kha nang
song so6t ma cho ca bénh nhan va ngudi nha cia bénh
nhan con hy vong chira tri. C6 thé thay, nhirng viéc
lam ctia nang Kiéu hay chi Dau khién xa hoi rat kho
chap nhan nén hanh vi “an t¢” va “trg tu” vap phai su
phan doi cua xa hoi la diéu dé hiéu. Nhung suy xét
mot cach thau ddo & khia canh nhan dao thi xa hoi
cing da dan dan chap nhan viéc lam cta nang Kiéu
va chi Dau, thi viéc xa hoi chap nhan “an t” va “trg tu”
ciing can thai gian.

Trong luat hoc, khi xem xét trong moi quan hé vdi
Luat Nhan quyén qudc té (NQQT) thi “quyén dugc
chét” co su gan giii v6i hai quyén dugc ghi nhan trong
Cong udc qudc té vé cac Quyén dan su va chinh tri
1966 (ICCPR) ma Viét Nam gia nhap nam 1982, dé
la “quyén song” va “quyén khong bi tra tan". Khoan
1 Diéu 6 ICCPR quy dinh “quyén sdng” la “quyén co
hiru” cta moi ngudi. Mgt cau hoi dugc dat ra: “quyén
song” mang tinh tly nghi hay bat bugc? Néu dugc coi
la mang tinh tly nghi thi cha thé cua “quyén song” sé
c6 quyén lua chon huong thy hodc tir bo quyén. Do
do, “quyén dugc chét” sé cd thé dugce chap nhéan va
khong di nguge vai luat NQQT. Con néu “quyén song”
dugc coi |a mang tinh bat bugc, chu thé cla quyén
sé khong co lua chon nao khac ngoai viéc huong thu
quyén. Cho nén trong truong hgp nay “quyén dugc
chét” sé di ngugc lai véi “quyén song”, trai luat NQQT.
Theo Diéu 7 ICCPR quy dinh “quyén khong bi tra tan"
nhu sau: “Khong ai co thé bi tra tan, doi xir hodc trirng
phat mot cach tan ac, vo nhan dao hodc ha thap nhan
pham. Dac biét, khong ai c6 thé bi str dung dé lam thi
nghiém y hoc hodc khoa hoc ma khong c6 su dong y
tur nguyén ctia nguoi d¢”. Cau hoi dat ra la liéu hanh
vi tude di su song ctua bénh nhan trong tinh trang vo
phuong ctru chira ¢6 duge coi 1a hanh vi tan ac, vo
nhan dao doi vdi nguoi do? Va ai c6 kha ndng thuc
hién hanh vi nay ma khong bi coi |a vo nhan dao? Néu
bénh nhan trong tinh trang tinh tao that sy thi moi
chuyén sé dé dang dugc giai quyét hon, nhung thuc
té thi khong nhu vay. Tly theo gdc nhin clia méi ngui

vé “quyén dugc chét” ma sé co cau tra |6i cho hai cau
hoi nay.

Khi tac gia nhin nhan “quyén dugc chét” ¢ goc do
nhan dao thi khoan 1 Diéu 6 ICCPR khong con mang
tinh bat budc nira ma sé tly nghi va “quyén dugc
chét” sé co y nghia nhu “quyén tu do cudi clng cua
con ngudi”. Trong Ban Tuyén ngon Nhan quyén va
Dan quyén cua cach mang Phap 1789 thi cau dau tién
chinh la “Ngui ta sinh ra tu do va binh dang vé quyén
loi, va ludn ludn dugce ty do binh dang vé quyén lgi”,
c6 thé thay nudc Phap dé cao sur tr do va binh dang
cO quyén cla con ngudi. Vao nam 2013 khi mot doi
vg chong 86 tudi nguoi Phap, Georgette va Bernard
Cazes, trude khi tu sat tai mot can phong khach san
noi tiéng da de lai 2 di chiic, trong dé c6 mat di chic
guri dén cdc co quan chirc ndng véi nguyén vong hgp
phap hoa quyén dugc chét trong nudc nhu mot quyén
tu do cua con nguoi. Ho viét: “Chang phai tu do cla
toi dang bi gidi han bai tu do cua nhirng nguoi khac?
Ho lay quyén gi dé ngan mot nguoi mudn ra di thanh
than khi da tra du thué, khong con ng nan, da lam
viéc suot doi va tham gia cac hoat dong tinh nguyén”.
Vao nam 2016, Phap ciing da cé budc tiép can to lon
dén van dé “quyén duogc chét” khi thong qua quyén
“Terminal sedation” (cho phép bac si gilp bénh nhan
roi vao hon mé sau dé tranh chiu su dau dén hanh ha
trude khi chét)™.

Cudi clng, doi vai cau hoi phat sinh tir Diéu 7 IC-
CPR, khong ai khac ngoai bac si chuyén mon sé thuc
hién hanh vi nay, nguoi da theo sudt bénh nhan trong
thai gian dai chira tri nén ciing sé phan nao hiéu dugc
tam tu nguyén vong cla bénh nhan. Dé nhirng viéc
nay dién ra sudn sé thi nguoi bac si do phai vira cé
tam va vira co tam. Néu mot nquai bac si co thé dau
chung noi dau cua bénh nhan va ca gia dinh bénh
nhan thi chirng to ngudi bac si do co su quan tam lo
lang dén strc khoe cua bénh nhan. Con co tam tic la
mé hoc hai va trau doi kién thirc y hoc trong va ngoai
nudc. Con ngudi nha bénh nhén ciing can chu dong
ky cam két khi bac s gitip ngudi than cta ho thuc hién
“quyén dugc chét”. Co nhu vay thi van dé “quyén dugc
chét” sé bat di nhirng tiéu cuc xung quanh no.

5. Hop phap héa “quyén dugc chét” - ban hanh luat
An tur tai Viet Nam trong mot tuong lai khong xa...
R(t kinh nghiém tir truong hop clia Georgette va
Bernard Cazes doi quyén tu do dugc chét thi co quan
lap phap Viét Nam clng nén co6 nhirng budc tiép can
dau tién dén “quyén dugc chét” tai nudce ta. Viéc hgp
phap hda “quyén dugc chét” chac chan khong thé lam

' hitps://www.lifesitenews.com/opinion/frances-new-end-of-life-law-more-extreme-than-belgiums , [truy cap ngay 11-3-2017]
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thoa man hét udc nguyén cua ngudi dan, vi uée nguyén cia moi ngudi la khong giong nhau. Do do, diéu ma
nha nudce can lam |a lam cho “quyén dugc chét” khong con xa la véi nqudi dan, bang cach tan dung cac phurong
tién thong tin dai ching dé truyén ba muc dich nhan dao ctia quyén nay cho ngudi dan cdé cai nhin tich cuc hon.
Nha nudc ciing can ghi nhan “quyén dugc chét” [a quyén nhan than chinh thirc, quyén dan s co ban trong dao
luat goc |a Bo luat Dan su va dugc cu thé hoa trong mgt Luat chuyén nganh nhu Luat An tir. Khi ban hanh Luat
An t(r thi nha nudc ciing can phai co su két hop stra doi, bo sung céc luat khac (Hinh su; Kham bénh, chira
bénh,...) cho phi hgp véi quy dinh cta Luat An tir, dam bao cho su dong bg va thong nhat cta hé thong phap
luat. Diéu quan trong nhat |a nha nudc can phai quan tdm, lang nghe phan hai tir nhiéu hudng khac nhau trong
qua trinh xay dung Luat An tir (v kién cua cac chuyén gia trong céc linh vure, clia nguoi dan,...) dé co sy diéu
chinh kip thai va phi hop.

Nhu vay, tac gia tin rang viéc hop phap hoa “quyén dugc chét” ¢ Viét Nam chi con |a van dé thoi gian, thoi
gian dé nha nudc c6 duge su chuan bi ki luong nhat va nguoi dan cé duge su hiéu biét nhat dinh vé quyén
nay. “Quyén dugc chét” - Luat An tr can thiét phai c¢é nhirng “budc di” dau tién ¢ Viét Nam trong mot tuong
lai khong xa. Dau nhirng “budc di” nay sé gdp phai nhiéu sai s6t nhung néu ching ta khong thir nghiém thi sé
khong c6 cai goi la su phat trién./.

Tai liéu tham khao:

1. Vi Cong Giao - Nguyén Minh Tam, Quyén an tir theo Luat Nhan quyén qudc té, phap luat ¢ mot sd quoc
gia va ggi mad cho Viét Nam, Dai hoc Qudc gia Ha Noi, Ha Noi, 2016.

2. Nguyén Mai Chi, Quyén an ti- Nhirng van dé ly luan va thuc tién, Dai hoc Quac gia Ha Noi, Ha Noi, 2014.

3.http://luanvan.co/luan-van/luat-dan-su-viet-nam-van-de-quyen-duoc-chet-an-tu-8968/#, [ngay truy cap
23-02-2017]

Nhan xét cua sinh vién

Bai viét |a tai lieu tham khao don thuan, chua mang tinh sang tao, ham luogng khoa hoc chua cao, tuy nhién
tac gia dua ra khdi niém vé quyén an tir va tac dong cua no.

Diém danh gia cao ¢ dé tai la tac gia tim hiéu linh virc ma hién nay gay ra nhiéu sy tranh luan cta gigi chuyén
gia, nha quan ly va chinh tir nguoi dan, dé la “quyén an ti” hay quyén dugc chét. Quyén nay trong phép luat cac
nude duge quy dinh kha nhiéu véi tinh chat nhan dao ro rét do la giai thodt con nguai khoi s dau dén va bang
phuong phap nhan dao, tuy nhién co ché thuyc thi lai xay ra nhiéu truong hop bi lam dung van dé nhan dao cua
dao luat dé thuc hién hanh vi giét ngudi hodc gay ra sy @m anh cho bac si khi thuc hién diéu nay. Chinh vi vay,
thyuc té nhiéu qudc gia dang c6 y dinh x6a bo quyén nay di, tuy nhién thyc té né van mang lai nhiéu gia tri tich
cuc hon la tiu cuc. Trong khoa hoc luat Viét Nam, luat an tr dugce ban bac kha nhiéu, tuy nhién no van la van
dé tranh luan cta nhiéu gidi luat hoc, y hoc, cac nha chinh sach va dén nay chua nga ngii dé dugc chap nhan
ban hanh luat an tur.

Nhan xét cua giang vién

- Dan nhap (Chit in nghiéng trén cling): Nén bo sung thém quy dinh quyén dugc song trong Tuyén ngon qudc
té vé nhan quyén 1948, sau do trich dan Luat Hién phap Viét Nam dé thuyét phuc hon;

- Cau trong bai viét qua dai nén y khong twong minh. Nén viét nhirng cau ngan hon;

- Mot so y khong an nhap vaéi ndi dung bai viét nén bo

- Noi dung viét t6t, logic, khoa hoc

- B0 sungq tai liéu tham khao: Trich dan 16i cua ai néi ré nguén tir dau? Bo sung nguén tir dién da st dung o
trén.
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Kinh da trong -

BAN VE SUPHU HOP CUA
HANG HOA THEO CISG

Tran Ngoc Phuong Minh,
Sinh vién K15502, Dai hoc Kinh té - Luat, PHQG Tp.HCM.

Ttrngay 01/01/2017, Cong udc cua Lién Hop Qudc vé Hop dong mua ban hang héa quoc té (The
United Nations Convention on Contracts for the International Sale of Goods, sau day goi tat la CISG)
chinh thtre o hiéu luc trén lanh thé Viét Nam. Bai viét ban vé doi tuong cua hop dong mua ban hang hoa
qudc té la hang héa; trach nhiém dam bado su phU hop cua hang héa cling nhu nhifng tiéu chuén vé mét

vat chat cua hang hoa chiéu theo CISG.
Tir khéa: hang hda, su phi hop cua hang hoa, Diéu 3, Diéu 35, CISG

1. Hang hoa

CISG quy dinh vé pham vi ap
dung ctua Cong udc bang khai
niém hop dong mua ban hang hoa
quoc té tai Diéu 3":

“1. Cac hop dong cung cap hang
héa sé duoc ché tao hodc san xuat
duoc xem la hop déng mua ban, trir
truong hop bén dat hang c6 nghia
vu cung cap phan Ién nguyén liéu
can thiét cho viéc ché tao hodc san
xuat hang hda do.

2. Cong udc nay khong dp dung
doi vai cdc hop déng ma trong do,
nghia vu chu yéu cua bén cung cap
hang la cung trng lao dong hoac
cdc dich vu khac.”

Theo 101 Cau hoi - dap vé CISG
soan thao bai nhoém CISGVN?
CISG khong quy dinh nhirng diéu
kién cu thé vé hang hoa. Tuy nhién
thong qua cdc binh luan phap ly

va vu viéc cu thé trén thuc té, doi
trong dugce coi la “*hang hoa” theo
CISG phai la cac tai san hiru hinh?
va c6 thé di chuyén dugc®. Nhirng
trrdng hop bén mua c6 nghia vu
“‘cung cdp phan I6n nguyén liéu
can thiét cho viéc ché tao hoac
san xuat hang hoa" thi khong dugc
xem la hgp dong mua ban hang
hoa quoc té chiu su diéu chinh cua
CISG.

Theo mot nghién ctru cua Th.S
Lé Tan Phat va Th.S Nguyen Hoang
Thai Hy®, nguyén liéu dé san xuat
hang hda ton tai dudi dang hiru
hinh (céc vat lieu nhu phoi thép, sgi
bong,..) 1an vo hinh (céc bi quyét
san xuat kinh doanh, phan mém
may tinh, cac tac quyén sg hiru tri
tué,..) déu dugc xem la “nguyén
liéu can thiét” quy dinh tai khoan 1
Diéu 3. Viéc xac dinh nhu thé nao

dugc xem la “cung cap phan lon”
dugc cac co quan tai phan dua
ra theo hai tiéu chi dinh lugng va
tinh co ban cta nguyén liéu va phai
dugc xét theo dir kién trong tirng
vu viéc cu thé®.

Trong cac hop dong hon hop
ma nghia vu ctua bén ban bao gom
ca viéc cung tng lao dong, dich
vu hay mot nghia vu nao khac thi
CISG van dugc su dung dé diéu
chinh véi diéu kién cac nghia vu
nay phai gan lién mat thiét voi
hang hoa dang dugc giao dich va
phai chiém phan rat nho so véi
nghia vu cung cap hang hoa’. Cac
hoc gia va thuc tién giai quyét tra-
nh chap xac dinh tiéu chi “phan
lon nghia vu” theo hai tiéu chi dinh
lrgng theo gid tri kinh té va tiéu
chi vé ban chat cta hgp dong®. Khi
str dung tiéu chi ban chat cua hop

' Ban dich cua CISG st dung trong bai viét duoc thue hién bai Nguyen Thé Bic Tam (Pai hoc Paris Il, Cong hoa Phap) va duoc hiéu dinh bai ThS LS
Nguyén Trung Nam (Cong ty Luat EPLeqgal), TS Nguyén Minh Hang va ThS Nguyén Thi Quynh Yén (Dai hoc Ngoai thuong). Xem thém tai: http://vietnam-
esejurisprudence.com/?p=154, truy cap ngay [20/02/2017]

2 CISGVN dirgc hinh thanh tir ndm 2010, khdi nguén tir mot nd lue cia Uy ban tw van chinh sdch thuong mai quc t& cia VCCI nham van dong chinh
phu Viét Nam gia nhap CISG nham thic day hoi nhap luat thurong mai quac t€ cia Viet Nam vdi thé gidi. Xem thém tai: http://www.cisgvn.net/, truy cép
ngay [20/02/2017].

* Peter Schlechtriem, Requirements of Application and Sphere of Applicability of the CISG, Victoria University of Wellington Law Review (2005/4) 781-
794

4 Judith L. Holdsworth, Practical Applications of the United Nations Convention on Contracts for the International Sale of Goods ("CISG").

*ThS. Lé Tan Phat, Th.S Nguyén Hoang Thai Hy, “Ban vé khai niém hgp dong mua ban hang hda quoc té theo Diéu 3 cua Cong udc Vienna 19807, tap chi
Khoa hoc phap Iy, s6 06 (100)/ 2016, tr. 56 - 64.

® Nt.

" John 0. Honnold, Uniform Law for International Sales under the 1980 United Nations Convention, 3rd ed. (1999), tr. 56-62. Xem thém tai: http://www.
cisg.law.pace.edu/cisg/biblio/ho3.html, [truy cap ngay 05/03/2017].

®ThS. Lé Tan Phat, Th.S Nguyén Hoang Thai Hy, tidd.
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dong, cac co quan tai phan phai xét dén y chi cla cac
bén va muc dich giao két hgp dong va “chi dugc ap
dung khi viéc danh gia dua trén gia tri kinh té la khong
thé hodc khéng phu hop, tuy theo tirng trudng hop” (Y
kién s6 4 Hoi dong tu van CISG)®.

2. Trach nhiém cua cac bén trong viec dam bao su
phi hop cua hang hoa

Trudc day, tap quan thuong mai quoc té xem nghia
vu dam bao bao su phu hgp cua hang hoa la trach
nhiém cua bén mua hang theo quy tac caveat emptor
- hang héa dugc nhin thay nhu thé nao thi duge mua
nhu vdy (bought as seen)™. Tir cudi thé ki XIX, khi
viéc mua ban hang hoa quoc té phat trién va khoang
cach gilra nguoi mua va nguai ban co thé la rat xa, hai
bén thuong tham gia vao hgp déng méc du chua nhin
thay trude hang hoa. Khi do, ngudi mua chi cd thé tin
twong vao nhirng thong tin ma nguoi ban cung cap vé
dac diém va chat lugng hang héa. Nhirng thong tin
nay sé trg thanh nhitng diéu khoan co ban va quan
trong cta hgp dong. Tir day xuat hién quy tac caveat
venditor, su phi hgp ctia hang hoa la trach nhiém cua
bén ban''.

0 day bén ban duoc hiéu la ndm bat thong tin nhiéu
hon vé hang hoda vi bén ban thuong xuyén giao dich
vGi hang héa nay, trong khi bén mua chi mua hang
hoa khi can dé phuc vu cho muc dich san xuét hodac
cac hoat dong thuong mai. Tuy nhién, khi gia thiét
thay doi va bén mua |a bén lya chon hay nguyén liéu
dé san xuat hang hoa dé hodc co kién thirc vuot troi
hon nguoi ban vé doi trong hang héa dang dugc giao
dich thi trach nhiém dam bao su pht hgp hang hoa sé
nghiéng vé bén mua'. 0 day da xuat hién nhitng yéu
t0 nam ngoai tdm anh huong cua nguoi ban ma co
thé anh huong t6i su phit hop ctua hang héa theo hop
dong. Pac biét |a khi bén ban chi la ngudi trung gian
phan phdi hang hda, khong phai la chuyén gia trong
nganh hay linh vuc cla hang hda nay.

NEéu xay ra su khong phi hgp cta hang héa thi cac
bén co nghia vu chirng minh su khong phu hgp do
khong phai do bén minh gay ra. Tuy nhién, khong co
quy dinh cu thé nao vé nghia vu chirng minh trong
luat quoc té nhu trong luat qudc noi. Theo nhirng nha
nghién ctru thi nghia vu chirng minh trong CISG ndi

9ThS. Lé Tan Phat, Th.S Nguyén Hoang Thai Hy, tidd.

chung va su phu hgp cta hang hoa nai riéng phai tuén
theo quy tac ei incumbit probation, qui dicit, non qui
negat (chirng c do ngudi nguoi mudn chirng minh
dura ra, khong phai tir ngudi mudn chai tir)'. Khi hang
hoa dugc giao khong phit hgp véi thoa thuan cua céc
bén trong hop dong, nguoi mua sé phai chirng minh
hang hoa minh nhan dugc khong phu hop. Sau doé ng-
hia vu chirng minh sé dugc chuyén tir nguoi mua qua
nguoi ban va nguei ban c6 nghia vu chi ra su khong
phi hgp do khong phai do minh gay ra.

Dé can bang gitra hai hoc thuyét caveat emptor va
caveat venditor, bén nao cé tam anh hudng Ién hon
t6i su phu hgp cta hang hoa sé la bén c6 trach nhiém
dam bao su phi hgp trén. CISG phan biét su phu hop
cua hang hoa thanh hai loai: Su phu hgp vé mat véat
chat (s6 lugng, chat lugng) va su phu hgp vé mat
phap ly (hay con goi |a tinh hop phap cta hang héa)™.
Bai viét dugc gigi han trong khuon kho su phit hop
cua hang hoa vé mat vat chat dugc quy dinh tai Diéu
35 cua CISG.

3. Pam bao su phi hop vé mat vat chat cua hang hoa
theo CISG

CISG noi chung va dac biét la diéu khoan vé sur ko
phi hop hang héa (Diéu 35) da tao nén rat nhiéu su
thay doi luat quoc ngi. Trong dé bao gom ca nhirng
diéu khoan vé su phu hgp hang hda trong phap luat
mua ban hang héa cua Lién minh Chau Au (European
Union). Diéu 35 cta CISG quy dinh:

“1. Bén bdn phai giao hang ding sé luong, chat
luong va miéu ta theo quy dinh trong hop dong va
duoc déng goi bang cach thire theo quy dinh trong hgp
déng.

2. Trir truong hop céc bén co thoa thuan khéc, hang
hoa duoc xem la khong phu hop vdi hop dong, trir khi
hang hoa do:

a. pht hop véi muc dich st dung théng thuong cua
hang hoa cung loai;

b. phii hop vdi bat ky muc dich sur dung cu thé nao
ma bén mua da cho bén ban biét mot cach ro rang
hodc ngam dinh vao thai diém giao két hop dong, trir
truong hop hoan canh chi ra rang bén mua khong hanh
dong dua trén su tin tuong déi vdi nang luc va danh
gia cua bén ban hodc déi vai bén mua thi hanh déng

'8 René Franz Henschel (2004), "Conformity of Goods in International Sales Governed by CISG Article 35: Caveat Venditor, Caveat Emptor and Contract
Law as Background Law and as a Competing Set of Rules”, tap chi Nordic Joumnal of Commercial Law. Xem thém tai: http://www.cisq.law.pace.edu/

cisg/biblio/henschel2.html, [truy cép ngay 05/03/2017].
T Nt.
2 Nt.

' Anna L. Linne, "Burden of Proof Under Article 35 CISG”, tap chi Pace International Law Review, sd mia xuan 2008, tr. 31 - 42. Xem thém tai: http.//
iicl.law.pace.edu/cisg/scholarly-writings/burden-proof-under-article-35-cisg#1, [ngay truy cép 08/03/2017].

"ThS. Tran Thi Sau Nhan, “Nghia vu dam bao su phil hop vé méat vat chit cua hang hda theo Cong wdc Vién vé hop dong mua ban hang hoa quoc té”,
tap chi Dan cha & Phap luat, dang ngay 26/08/2015. Xem thém tai: http://tcdcpl.moj.gov.vn/gt/tintuc/Pages/phap-luat-kinh-te.aspx?ltemlD=84, [ngay

truy céap 05/03/2017).
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nhu vay la khong hop ly;

c. co chat luvong giong nhu mau hang hoa ma bén
ban giao cho bén mua;

d. duoc dong gai bang cach thic thong thuong cho
loai hang héa dé hodc, néu khéng co cdch thirc do,
bang cdach thirc phi hop dé bao quan va bao vé hang
hoa.

3. Bén ban khong chiu trach nhiém theo quy dinh tai
cdc diém tir a dén d cua khoan trén vé bat ky su khéng
pht hgp nao cua hang héa néu, vao thoi diém giao két
hop déng, bén mua biét hodc khong thé khéng biét vé
sur khong phu hop do.”

Khoan 1 Diéu 35 khang dinh nghia vu giao hang phu
hop v6i hop dong |a nghia vu ctua bén ban. Diéu khoan
nay clia CISG khang dinh nguén cén d4u tién va quan
trong nhat cho su phi hgp cua hang hoa chinh la hgp
dong giira cac bén. Néu nhu hgp dong khong quy dinh
cu thé, nhirng nha nghién ctru CISG cho rang khoan 2
nhu mot cach “dién vao cho trong”, va khoan 3 |a diéu
khoan mién trir trach nhiém cho bén ban trong truong
hop bén mua “biét hodac khong thé khong biét vé su
khong phu hgp”.

3.1. Khoan 1 - hang héa phai phu hop vai nhimg diéu
khoan cua hop dong

Theo khoan 1 Diéu 35, khai lugng, chat lrgng, miéu
ta hinh dang cta hang hoéa ciing nhu cach dong goi cua
hang héa phai (rng véi nhirng diéu khoan da duoc ghi
nhan trong hgp dong. Tuy nhién, viéc ap dung khoan 1
Diéu 35 sé tra nén kho khén néu nhirng tiéu chuan cua
hang hdoa khong dugc viét ra hay chi dugc viét ra mot
phan'®. Hon nira, néu chi dién giai xudi rang hang hoa
chi cén phu hop vai hgp dong la qua hep'®. Phat biéu
ctia mot bén phai dugc dién giai ding véi y dinh cua
bén do cho du duogc thé hién rd rang trong hop dong
hay chi ngam dinh néu bén kia biét hodc khong thé
khdng biét vé y dinh d6". Diéu nay dugc hiéu trén tinh
than Diéu 8 cua CISG, “cac tuyén bd va hanh vi cua
mot bén dugc giai thich theo y dinh clia bén d6 néu
bén kia biét hodc khong thé khong biét vé y dinh do”.
Cho du khong ghi thang ra trong hop déng, dua vao
hoan canh cu thé, bén ban van phai tuan thu nghia vu
bao dam su phi hgp cua hang héa ma mot ngudi binh
thuong trong hoan canh tuong tu c6 thé hiéu (khoan 2
Diéu 8). Diéu 8 dugc ghi nhan trong Chuong Il Nhitng

quy dinh chung nén Diéu 8 dugc ap dung doi véi moi
phat biéu, ké ca nhirng phat biéu hinh thanh nén muc
dich cua hgp dong'. Két qua cua viéc ap dung Diéu
8 |a tat ca nhirng phét biéu, cho du dugc biéu hién ro
rang hay ngam dinh qua nhirng hanh vi don phuong
déu cau thanh nghia vu cho bén ban™. Nhu vay, hang
hoa phai phu hop vdi muc dich cu thé ctia bén mua
quy dinh ro rang trong hgp dong hay ngam dinh trong
hoan canh cu thé ma co thé khong can dung t6i diem
b khoan 2 ctia Diéu 35 dé “dién vao cho trong”.

3.2. Khoan 2 - Quy dinh cua CISG vé su phi hop cua
hang hoa

Diém a - d cta khoan 2 Diéu 35 quy dinh 4 truong
hop ma hang hoa co thé dugc xem [a phu hgp néu
hgp dong khong quy dinh: (i) phi hgp véi muc dich
st dung thong thudng cua hang héa; (i) phi hop voi
muc dich st dung dac biét nao dé cta bén mua; (iii)
co chat lrgng giong nhu mau hang bén ban da giao
cho bén mua va (iv) dugc déng g6i mot cach phu hgp
de bao quan va bao vé hang hoa.

(i) Phi hgp véi muc dich st dung théng thudng cua
hang hoa cung loai

Doi khi hang hoa chi dugc dat véi mo ta chung ma
khong c6 chi dan ro rang cho bén ban muc dich cua
hang hoa la gi®. Khi do, bén ban van c6 trach nhiém
chuan bi hang hoa phu hgp véi tat ca cac muc dich
thong thuong cua hang hoa va phai ban lai dugc?'.
Néu hang hoa cua bén ban chi pht hgp vdi mot vai
muc dich thong thuong cta hang hoa thi phai hoi bén
mua muc dich cu thé cia ho dé bén ban c6 thé tir chai
don hang néu can thiét. Bén ban khong phai giao hang
hoa phu hop vdi mot muc dich dac biét ma khong phai
“muc dich st dung thong thuong” cua hang hoa néu
bén mua da khong nhac t6i muc dich do trong thoi
gian hop dong dugc giao kétZ.

Pé xét xem binh thuong hang hda cung loai vai
hang hoa dang duoc giao dich trong hop déng duac
str dung vao nhirng muc dich nao, cac bén phai xét t6i
tap quan thuong mai trong linh vuc lién quan®. Van
de tap quan o dau dé ap dung: qudc gia cua bén mua,
cua bén ban hay mot qudc gia thir ba hoan toan khac
phu thudc vao tirng truong hop cu thé. Cac bén van
can dua vao thoa thuan dé xét xem lua chon noi nao
dé ap dung tap quan.

'3 Article 35: Secretariat Commentary (Closest Counterpart to an Official Commentary). Xem thém tai: http:/fiicl.law.pace.edu/cisg/page/article-35-sec-
retariat-commentary-closest-counterpart-official-commentary#sthash.Ymc1dRpo.dpuf, [ngay truy cap 05/03/3017].

"®*Thomas Neumann, “Features of Article 35 in the Vienna Convention; Equivalence, Burden of Proof and Awareness”, tap chi Vindobona Journal of In-
ternational Commercial Law and Arbitration, 56 (2007/1), tr. 81-97. Xem thém tai: http:/iicl.|aw.pace.edu/cisg/scholarly-writings/features-article-35-vi-
enna-convention-equivalence-burden-proof-and-awareness#vi, [ngay truy cap 05/03/2017].

TN,
TENL.
" Nt.

20 Article 35: Secretariat Commentary (Closest Counterpart to an Official Commentary), tldd.

21 Nt.
22 Nt
23 René Franz Henschel (2004), tidd.
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Ca trén ly thuyét lan trong thuc
té, bén ban dugc xem la khong
thé biét tap quan cua quoc gia
bén mua. Vé mat kinh té diéu nay
hoan toan hgp Iy vi bén mua cé
thé cé dugc nhirng thong tin lién
quan hiéu qua hon va rée hon bén
ban?. Quy tac nay dugc khang
dinh trong mgt quyét dinh cta Toa
an Toi cao Lién bang Dirc vao ngay
08/03/1995 khi ma hang héa dugc
giao hoan toan phu hgp véi tiéu
chuan y té cta bén ban nhung lai
khong dat tiéu chuan y té cua quac
gia bén mua®. Toa an Toi cao Lién
bang Dic nhan dinh hang hoa da
phu hgp véi tiéu chuan cua qudc
gia bén ban, tirc |a n6é phl hop véi
muc dich thuong mai, khong co su
khong phu hop “theo muc dich sur
dung thong thuong”. Bén mua da
phai co nghia vu thong bdo cho
bén ban biét vé tiéu chuan y té cua
quoc gia minh vi bén mua khong
thé biét va ciing khong c6 nghia
vu phai biét. Tuy nhién, cé nhirng
treong hop bén ban biét hodc phai
biét néu: co chi nhanh ¢ qudc gia
cua bén mua; hai bén da c6 mot
thoa thuan thuong mai lau dai; bén
ban thuong xuyén xuat khau sang
thi truvong cua bén mua hoac co thi
thuong tiéu thu tai qudc gia bén
mua?.

(i) Pht hop voi muc dich su
dung ddc biét nao dé cua bén mua

Khoan 1 va diém b khoan 2 déu
dua vao ki ndng va kién thirc cua
bén ban mot cach hgp ly. Bén ban
co thé khong phai chiu trach nhiém
giao hang héa phi hop véi muc
dich sur dung dac biét néu hoan
canh cho thay bén mua khong dya

vao, hodc khong hop ly dé dua vao
kha nang va nhan dinh cua bén
ban?. Vi du nhu khi bén mua yéu
cau bén ban san xuat hang hoa
mot cdch nhat dinh; yéu cau tiéu
chuan ki thuat cu thé hodc bén
mua tham gia vao viéc chon hang,
kiém tra hang trudc khi mua,..bat
ké bén ban co dua ra nhan dinh
hay l6i khuyén hay khong, dac biét
la khi bén mua str dung hang hoa
dé san xuat, va sé co nhiéu thong
tin vé hang hoa hon bén ban. Nhu
vay, bén ban cd nghia vu giao hang
hoa “phu hop véi muc dich st dung
ddc biét nao do cua bén mua” khi
bén ban biét hodc khong thé khong
biét muc dich d6.

(iii) Co chat lugng giéng nhu
mau hang héa ma bén ban giao cho
bén mua

Khi bén mua hoac bén ban dua
ra mot mau san, mau hang héa dé
sé tro thanh diéu khoan hop dong
vé chét lugng ma hai bén déu phai
tuan thu theo quy dinh tai khoan 1
Diéu 35%. Néu bén ban chi ra rang
hang mau c6 mot vai dac diém
hang hoa cu thé khac vai hang
hoa sé dugc giao thi bén ban van
phai chiu trach nhiém vé nhiing
dac diém giong con lai*®. Néu mo
ta cua hang hoa trong hop dong
khong giong vdi mau thi sé vu tién
mo ta dugc quy dinh trong diéu
khoan hop dong®'.

(iv) Buoc déng goi bang cdch
thirc phtt hop dé bao quan va bao
vé hang hoa

Viéc dong géi hang hoa theo
cach thong thuong la diéu kién t6i
thiéu, nhung néu hang hoa la hang
hoa maéi hodc |a phai san xuat mot

“* René Franz Henschel (2004), tldd.

cach dac biet thi béen ban duogc
tu do dong goi hang hoa theo chi
phi bén béan cho rang phiu hop®.
Cach dong goi hang hoa khong chi
bi anh huong bai chinh hang héa
do6, ma ké ca cach thirc va khoang
thoi gian van chuyén, con duong,
khi hau cua quoc gia diém den,...
Bén ban ciing phai du liéu dugc
nhirng van dé vé mat logistics nhu
truong hop bi hoan hay bi chuyén
tuyén duong néu biét dugc trudc
khi hoan thanh viéc giao két hop
dong dé dong goi hang hoa mot
cach phu hgp nhat.
3.3. Khoan 3 - Diéu khoan mien
trir trach nhiém cua bén ban

Nhu da phan tich o trén tai muc
2, c6 nhirng truéng hgp nam ngoai
tam kiém soat cta bén ban va bén
ban khong phai chiu trdch nhiém
vé su phu hgp cua hang hoa. Dua
theo cach khoan 3 dugc soan
thao va thurc tién thuc tien xét xu,
khoan 3 Diéu 35 chi dugc str dung
cho nhirng truong hop dugc liét ke
tai khoan 2%. Bén mua phai chiu
trach nhiém khi c6 su cha quan
trong viéc kiém tra hang hoa mot
cach trong thay dugc tir goc do
mot nquoi tieu dung thong thudng.
Nhirng truong hgp bén mua khong
thé khong biét la khi bén mua da
tirng nhan hang kém chéat luong
tlr bén ban, gia ban bang gia san
pham kém chat lugng hodc bén
ban biét chac chan hang hoa sé la
hang kém chat luvong nhung van
giao két hgp dong®.

Nhu vay, CISG ton trong toi
da thoa thuan gitra hai bén va co
nhirng diéu khoan mang tinh khai

% Xem Anna Veneziano, “Non Conformity of Goods in International Sales: a survey of current case law on CISG”, tap chi International Business Law

Journal, 56 01 (1997), tr. 46.
2 René Franz Henschel (2004), tidd.

27 Article 35: Secretariat Commentary (Closest Counterpart to an Official Commentary), tidd.

“ Nt.

2 Fritz Enderlein, Dietrich Maskow (1992), International Sales Law - Article 35 [Conformity of the Goods], Oceana Publications.
3 Article 35: Secretariat Commentary (Closest Counterpart to an Official Commentary), tidd.

31 Fritz Enderlein, Dietrich Maskow (1992), tidd.
2 Nt
# Nt.
¥ Nt.
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quét cao vé hang hoa va chat lugng hang héa. Cac bén cén nghién ciru ki nhitng diéu khoan cua CISG ciing
nhu su giai thich tir cac nghién ctru va thuc tién xét xur cua toa an dé tan dung CISG mot cach hiéu qua nhat./.

Nhan xét cua giang vién

Uu diém:

- Bai viét la mot bai tong hop c6 hé thdng vai van phong mach lac va cau tric ro rang. Day sé la mot tai liéu
tham khao c6 gid tri déi véi nhitng ddi trgng quan tdm dén linh vuc nay.

- Bai viét trich dan day du, khoa hoc.

Han ché:

- NGi dung bai viét van chua co tinh dot pha so vdi cac bai viét truedc day. Sé tot hon néu tac gia danh thém
su quan tam cho nhirng vu viéc (case) cu thé thay vi chi trich dan ly luan cta céc tac gia khdc. Mot céach cu
thé hon, néu mudn thé hién sy dong tinh véi quan diém cua mat tac gia khac, tac gia nén dua ra cén c, vi du
bién luan theo quan diém riéng hodc gidi thiéu mot so case cu thé. Co thé khi dé noi dung sé khong thé dan
trai nhu hién tai nhung bai viét sé cé do sau.

- Phan footnote tac gia can st dung cing mgt mau (form) trich dan.

- Nén c6 danh muc tai liéu tham khao.
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Kinh da trong

VAI NET VE PHAP LUAT QUA
60C NHIN KINH TE HOC

ly. Viéc ma réng ra céc linh vue khac dé nghién cttu phap luat sé mang lai két qua kha quan ma trong dé, kinh té

Vii Thi Ngoc Huyén

Sinh vién K14502C, DH Kinh té - Luat, DHQG Tp.HCM
Nghién ctru phap luat doi khi khéng that hiéu qua néu chi “géi gon” thuan tdy trong cdc hoc thuyét phap

hoc la mét c6ng cu hiru hiéu. Khi kinh té hoc cang duoc coi trong va phat trién thi cac nganh khoa hoc khac cang
don nhan va ting dung nd mét cach hiéu qua hon. Do vay, nghién ctu phap luat dat trong méi quan hé vdi kinh
té hoc la mét phuong thirc nghién ctru kha thi. Trong bai viét nay, tac gia sé tap trung nghién ctu cach su dung
kinh té hoc dé danh gia hiéu qua cua mét s6 ché dinh phap luat. Day ciing chinh la phuong phap cua mot nganh
hoc da xuét hién tir lau trén thé gidi - Kinh té luat.

Tir khéa: Kinh té luat, phap luat qua “d6i mat” kinh té, kinh té luat va mét so ché dinh phap luét.

1. Kinh té luat va Luat hop dong
1.1. Giai thich hop dong

Ly do cac diéu khoan hgp dong
thich doi khi do hgp dong khong
du tru hét nhirng truong hop cé
thé xay ra trong qua trinh thuc hién
hgp dong. Thong thuang, hop dong
c6 thé dugc giai thich theo ngon
tir (textual interpretation) va theo
hoan canh (contextual interpreta-
tion). Theo Cohen (1999), khdng
thé két luan céch giai thich nao la
ding hon ma con tuy tirng trudng
hop. Diéu nay phu thudc vao chi
phi giao dich, kha nang mot bén lgi
dung dé gay nham lan cho bén kia,
hay toa an giai thich sai hgp dong...
Hay xem dang thirc sau dé dé hinh
dung hon:

Néu C |a chi phi giao dich cua
hop dong, thi

C=x+pX)[y+tz+e(xy 2]’

Trong do, x la chi phi dam phan
va soan thao, p la kha nang kién
tung, y la chi phi kién tung cua cac
bén, z la chi phi cho quan toa, e la
chi phi do sai sé6t. Néu nhu x dai
dién cho giai doan dau - thoa thuan

ky két hop dong - thi phan con lai
clia vé& bén phai dang thirc dai dién
cho giai doan tranh chap va xét xu.
Do vay céc chi phi nay c6 thé bao
gom ca chi phi do toa an giai thich
sai hgp dong. Néu ngay tir dau,
cac bén chi trong hon cho giai
doan dau thi chi phi cho giai doan
sau sé giam di.

Kinh té luat xem xét ca hai cach
giai thich va céan nhac lgi ich, chi
phi cia moi phuang phap trude khi
chon mot phuong phap hiéu qua
nhat.

1.2. Rui ro va thiét hai

Khi ¢ rui ro xay ra va gay thiét
hai cho mat bén thi bén kia c6 bai
thuong hay khong? Can xem xét
thiét hai co duoc du tru trude khi
soan thao hgp dong khong. Trong
kinh té luat, viéc xu ly thiét hai phy
thudc vao viéc cac bén cod biét
duoc rdi ro minh phai génh chiu va
nghia vu ctua minh khi khong thuc
hién hodac thuc hién khong ding
hgp dong hay khong. Néu nam
dugc diéu nay, ho sé cé hudng
xur ly khi thiét hai phét sinh. Néu
rii ro khéng cao thi ho sé khong

tién hanh céc bién phap ngan chan
néu bién phap do ton kém hon chi
phi khac phuc hau qua. Ngugc
lai, néu rui ro cao, ho sé tién hanh
bien phap phong ngura. Nhu vay,
cac chu thé sé ton it chi phi hon
va hoat dong kinh t€ mang lai hiéu
qua hon.
1.3. Vi pham hop dong

Theo Mahoney (1999) vé khia
canh kinh t&, cé hai loai hop dong
- hop dong hiéu qua va hgp dong
khong hiéu qua. Hop dong hiéu
qua la khi tong gia tri sur dung cua
hai bén sé tang |én murc toi da, con
hop dong khong hiéu qua la khi vi
pham hogp déng thi gia tri st dung
ctia hai bén sé cao hon. Chang han
A phai ban cho B mot 16 hang vai
gia 2 ty, va da nhan coc 200 triéu.
Néu vi pham hgp dong, A phai
tra cho B 400 triéu (10 200 triéu)
nhung lai ban duoc 16 hang cho C
vGi gid 3 ty. Nhu vay, rd rang néu vi
pham hogp déng thi lgi ich A nhan
dugc sé I6n hon, do do day la hop
dong khong hiéu qua. Trong kinh
té luat, khong co6 chuyén ding hay
sai khi vi pham hgp d6ng, ma chi

1 Richard A. Posner, The Law and Economics of Contract Interpretation, The Law School — The University of Chicago, November 2004.
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c6 hgp dong hiéu qua hay khong.
Can c6 quy dinh trude trong hgp
dong nghia vu phai thuc hién khi vi
pham hop dong. Khi d6 mot trong
cac bén sé can nhac minh co nén
vi pham hay khong. Tir dé, giao
dich sé thuan lgi hon cho cac bén.
1.4. Bao hanh trong hop dong mua
ban

Trong hop dong mua ban, diéu
khoan bao hanh la thoa thuan
ma trong do, nguoi ban phai thuc
hién cdc nghia vu doi vai nguoi
mua néu chat lugng san pham
khong dat yéu cau nhu cam két.
Diéu khoan bao hanh gitp ngudi
mua yén tam hon vé chat lugng
hang hoa va méat khac ciing khu-
yén khich nguoi ban dau tu nhiéu
hon vao san pham cua minh. Diéu
khoan bao hanh ngay cang dugc
str dung rong rai chirng to tinh hiéu
gua cua no trong viéc giai quyét
van dé khong kiém chirng dugc
thong tin, vi ngudi mua khong thé
biét duge nhirng 16i “quang céo”
cua nguoi ban co that su dang tin
cay khong. Diéu nay ciing dép (ng
duogc nhu cau thong tin cua khach
hang dai voi cac loai hang hoa co
gia tri cao.

2. Kinh te luat va Luat lao dong
2.1. Miéc luong t6i thiéu

Theo cac nha kinh té hoc, viéc
c6 quy dinh vé murc lwong toi thiéu
hay khong sé anh hudng dén lugng
lao ddng, cu thé, khi cé quy dinh
vé mirc lvong toi thiéu, lugng lao
dong tang va nguoc lai. Bai 1€, néu
khong co mirc luong toi thiéu, cac
cong ty sé khong biét tra bao nhiéu
la hgp Iy va ho cé xu hudng tra
tang, do do ho ngai thué thém lao
dong. Diéu nay do Stigler (1969)
phat hién ra. Khi ndng suat lao
dong tang thi tién lwong ciing phai
tang.
2.2. Tinh trang phan biét doi xu

Tai cac nudc da sac toc nhu MY,
phan biét doi x(r xay ra gilra nguoi
lao dong da trang va nguodi lao
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dong da mau. Con tai Viét Nam, doi
xtr phan biét co thé xuat hién giira
cac lao dong Viét Nam va lao dong
nudc ngoai trong doanh nghiép co
von dau tu nude ngoai. Tinh trang
nay c6 thé xay ra khi doi tac Viét
Nam c6 tam ly tin tudng, “chudng”
lao dong ngude ngoai hon va ban
than nguoi Viet Nam ciing khong
cam thdy bat thuong khi minh
dugc nhan luong thap hon nguoi
nudc ngoai, du nang suat lao dong
cua minh cao hon ho.

Vay phap luat cé nén quy dinh
vé viéc chong phan biét doi xtr hay
khong? Néu khong giai quyét tinh
trang nay, su bat cong vé luong
con co thé dan dén nhirng bat cong
cong khac. Dong thai, can thay doi
dugc y thirc cua doanh nghiép Ia
nen danh gia lao dong qua nang
luc chir khong phai qua qudc tich,
mau da hay gidi tinh... Do vay, theo
tac gia, quy dinh chong phan biét
doi xur la can thiét.

2.3. Quy dinh vé bao vé sirc khoe
nguoi lao dong

Theo quan diém kinh té luét,
ngudi st dung lao dong san sang
tra bao hiém xa hoi va bao hiémy
té cho nquai lao dong chirng nao
cac chi phi nay thap hon viéc tdng
lwong cho ngudi lao dong dé tang
nang suat lao dong. Do dé quy
dinh vé an toan lao dong, bao hiém
cho ngudi lao dong phuc vu lgi ich
cho ca hai chu thé.

3. Kinh té luat va viéc diéu chinh
hanh vi cua nguoi tham gia to tung
dan su

Kinh té luat quan tam dén viéc
diéu chinh hanh vi cta nguoi tham
gia to tung dan su. T6 tung dan su
nén tap trung giai quyét van dé bao
vé quyén lgi cta cong dan va khu-
yén khich ho hoa giai hon la tranh
tung, bang cach nghién ctru hanh vi
cua nguoi tham gia t0 tung, tir do
co quan tién hanh to tung lura chon
hanh vi cia minh cho phu hop, gép
phan nang cao loi ich xa hdi. Chang

han, tai My, phap luat khuyén khich
cong dan kién tung dé bao vé
quyén lgi chinh dang cta minh.
Cong dan phai dong mot khoan an
phi nho khi khai kién. Sau do toa
an xem xét kha nang tién hanh vu
kién. Trong giai doan chuéan bi xét
XU, cac bén phai cung cap toan bo
ching cir minh c¢6. Diéu nay lam
giam chi phi tim ching ci. Sau
do cac bén xem xét chon hoa giai
hay kién tung. Phuong phap hoa
giai lam giam chi phi kién tung va
dé cao su thoa thuan cua cac bén
nén dugc khuyén khich. Néu ra toa,
cac bén phai trinh bay trudc boi
tham doan, b6i tham doan dua ra
phan quyét va tham phan sé quyét
dinh bén thua phai béi thuang bao
nhiéu. Bén thua cé thé khang céo,
nhung toa phic tham chi xem xét
van dé thugc vé ap dung luat ma
khong xem lai dién bién vu kién, trir
khi c6 bang chirng méi. Viéc nay
gitip tiét kiém chi phi tranh tung va
giam ganh ndng cho toa an.

4. Kinh té luat va co ché trong tai

Tai sao hién nay cang nhiéu vy
tranh chap dugc giai quyét bang
co ché trong tai hon thong qua toa
an? Co |é |a do co ché trong tai
hiéu qua hon, giam chi phi cho céac
bén ma van dam bao bao vé lgi ich
chinh dang cho cac bén.

Thu tuc trong tai giip cac bén
gir bi mat vé tranh chap, giam
thiét hai do mat uy tin vi kién tung
hay giam chi phi kién tung. Co ché
trong tai cling giup cac ben mau
chong dat dugc thoa thuan hon
vi chi dua ra phan quyét mot lan.
Ngoai ra, cac bén con dugc chu
dong trong viéc chon trong tai vién
giai quyét vu viéc.

5. Kinh té luat va Luat Hinh su
Phdp luat bao gom cac quy
pham diéu chinh cac quan hé xa
hoi, duoc Nha nude bao dam thuc
hién bang ché tai. Vay ché tai tac
dong nhu thé nao dén cédc quan
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hé xa hoi? Chang han, mirc phat tu
cao hon co lam cho t0i pham trom
cap giam di?

Trong kinh té hoc, ché tai dugc
xem nhu cédi gia phai tra cho hanh
vi, theo do, phan (rng cia mot
ngudi doi véi ché tai ciing giong
nhu ngudi mua phan (ng trudc
gia ma ngudi ban dua ra. Gia cang
cao thi cang kén ngudi mua. Tuy
khong phai lic nao ché tai ning
thi hiéu qua ciling cang cao nhung
nhin chung, theo ly thuyét du
doan hanh vi do kinh t& hoc cung
cap, ché tai cang nang thi cang it
ngudi vi pham. Tuy nhién, can tim
ra phuong hudng quy dinh ché tai
sao cho hiéu qua nhat cho tirng
loai toi pham. Néu ché tai nhe hon
so vdi lgi ich cé dugc khi pham t0i
thi so luong t6i pham dugc thuc
hién sé co xu hudng gia tang. Do
vay, kinh té luat phai tim cach giai
quyét viéc ngadn chan t6i pham va
tim cach tang xac suat bat duogc
ke pham t6i hon la tdng ndng hinh
phat.

6. Kinh té luat va thu tuc cap phép
kinh doanh

Van dé cap phép kinh doanh
ciing la mot trong nhirng moi quan
tam cua kinh té luat. Theo quy dinh
cua Luat dau tu, nhiéu nganh nghé
van duy tri tha tuc cap phép kinh
doanh. Cé hai quan diém khac
nhau vé thu tuc nay: quan diém
ung ho cho rang viéc cap phép gitip
Nha nudc quan ly hoat dong kinh
doanh, kiém tra tinh kha thi cua du
an; trong khi quan diém phan doi
lai cho rang tha tuc nay han ché
kha nang tham gia thi truong cua
doanh nghiép, theo kiéu “nhanh
chan thi dugc”, lam giam hiéu qua
ctia nén kinh té.

Trong nhiéu trudng hop, su bat
can xirng vé thong tin gilra ngu i
cap phép va nguoi xin phép dan
dén viéc nguai cap phép khong thé
kiem chirng ma chi c6 thé tin vao

thong tin dugc cung cap bai nguai
xin phép. Diéu nay khién cho tha
tuc nay boc 1 su kém hiéu qua.
Nhu vay, dai véi nhirng nganh nghé
khong do mot hiép hdi nghé ng-
hiép quan ly thi khéng nén ap dung
co ché cap phép, ma viéc chon loc
nha dau tu nén |a két qua cua su
canh tranh gilra cac doanh nghiép.

Co thé noi, kinh t& nam trong
moi van dé cua xa hdi, do vay phap
luat ciing khong la ngoai l6. Nho
cac nghién ctru vé kinh t& ma tu
duy phap luat cta nhan loai da co
thém nhitng budc tién xa hon?. Do
vay, sé that thiéu sot néu khong
nghién ctru cac ché dinh cua phép
luat qua “doi mat” kinh té hoc, tur
d6 gop phan tim ra nhitng thiéu
sot va giai phap cho hé thong phap
luat, xay dung xa hgi cong bang va
van minh hon./.

Tai liéu tham khao:

1. Lé Nét, “Kinh té& luat”, Nxb Tri
thire, Tp. H6 Chi Minh, 2006.

2. Richard A. Posner, “The Law
and Economics of Contract Inter-
pretation’, The Law School - The
University of Chicago, November
2004.

Nhan xét cua sinh vién

Bai viét tuy khong c6 tinh mai va
sang tao tuy nhién ngudi doc danh
gia bai viét co chat lugng o cho bai
viét da co phac hoa nhirng diém so
lwge vé truong phai kinh té luat hay
kinh t& hoc phap luat. 0 Viét Nam
hién nay chua co6 nhiéu cong trinh
dé tai nghién ctru vé linh vuc nay,
hay noi cach khac ching ta chua
co nganh kinh t€ hoc phap luat.
Bai viét da dua ra dugc mai lién
hé trong viéc nghién ctru kinh té
luét véi cac linh vue nhu hop dong,
lao dong, hinh su, td tung cho thay
loi ich va muc dich chinh cua viéc
nghién ctru nay. Hi vong téc gia sé
phat trién né hon trong céc chuyén

2 Nghién ctru cia cac nha kinh té doat giai Nobel nhu Ronald Coase, John Nash...

dé sau o tirng linh vuc cu thé mot.

Nhan xét cua giang vién

Vé hinh thuc: bai viét stir dung
vdn phong hoc thuat kha tot, do dai
vira phai, phiu hop véi mot bai viét
chuyén san.

Vé ndi dung: Uu diém cua bai
viét do la co tinh méi cao. Bai |é
kinh té luat l1a van dé kha mai o
Viét Nam va hién nay ¢ Viét Nam
chua cd nhiéu cong trinh nghién
ctru vé van dé nay. Bai viét bao
trum rat nhiéu khia canh cua luat
dugc nhin dudi goc do kinh té sao
cho dat hiéu qua toi uu.

Tuy nhién, bai viét chi dang mdi
dirng lai & mirc do liét ké cac van
de phap ly ma kinh té luat soi chiéu
chir chua di sau vao phan tich ndi
ham cua no. Diéu nay dan dén
viéc nguoi doc rat kho hinh dung
vé kinh té luat, dac biét la vé cac
van dé ma bai viét dé cap nhu hop
dong, lao dong, hinh su... dugc
nhin dudi goc do kinh té hoc phép
luat 1a nhu thé nao? Nén chang tac
gia can han ché lai b6t ndi dung
pham vi nghién ctu dé phan tich
ro va lam sau hon van dé dé tir do
ngudi doc hinh dung dugc cach
nhin cua kinh té hoc phap luat
khac hon nhu thé nao so véi tu duy
phap ly thong thudng. Goi y c6 thé
lra chon mang hgp déng, trong
do phan tich vé vi pham hgp dong
hiéu qua va mat so ché dinh vé hop
dong co lién quan.

Tai liéu tham khao: Danh muc
tai lieu tham khao cho bai viét chi
mai dirng lai ¢ 2 tai liéu la qua it.
Can tim hiéu va bo sung thém ciing
nhu trich dan thém vao bai viét vi
du céc bai vé kinh té luat trén tap
chi chuyén nganh trong nudc ciing
nhu qudc té; sach trong nudc: “Veé
trrong phai kinh té hoc phap luat”
Nxb Chinh tri qudc gia; sach nudc
ngoai (trén thu vién truong co kha
nhiéu).
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Kinh da trong

Tran Chau Hoai Han

Sinh vién K13502C, DH Kinh té - Luat, DHQG TP. HCM.

"Uber la cng ty taxi Ion nhat thé gidi di khdng so hitu chiéc xe nao.” - D6 la cdch ngudi ta ndi vé
mot cong ty cong nghé non treé duoc bao phu boi nhiing tranh cai phirc tap va kha hiéu, da tro thanh giac
mo cho nhiing nguoi tré voi khat khao khoi nghiép sang tao va ciing la tran tro, bi bach cua nhifng nha
lam chinh sach khap cac qudc gia noi nhiing chiéc dién thoai voi phan mém Uber duoc su dung.

Trong khi gidi truyén thong va cac nha quan ly cua Viét Nam dac biét quan tam dén cdc khoan
that thu cua nha nudc, viéc phan loai nganh nghé kinh doanh dé quan ly hanh chinh va cau chuyén bao
hd cdc nganh nghé truyén théng sau viéc kinh doanh thua I0 cua cdc cong ty trong nudc la doi thu canh
tranh cua Uber, thi @ mét hudng khac, van dé vé vi thé cua ngudi lao déng, bao vé quyén riéng tu cua
'hanh khdch” va anh huong cua cach thire dinh gid surge pricing vén duoc nhiéu loi khen ngoi cua Uber
van dang bi bo ngo. Mac du nhiéu van dé con kha mdi me trong béi canh phap luét va su phat trién xa
héi nudc ta hién tai, nhung da dén Itic phai phan tich cac tranh luan trén thé gidi dé tir do tim ra cach tng
xu phu hop cho Viét Nam.

Tir khoa: Uber, kinh té chia se
1. “On ¢4 tri tan”
Nguoi ta nhac nhiéu dén Uber nhr mot cong ty
ma cach van hanh cua né thach thirc céc nguyeén tac
hién tai cua xa hdi, luat phap va niém tin. Con nguoi

Media mentions: The (wha?) economy

trng ching kién nhirng bo ngd ban dau khi ma cac
gia tri van hanh co ban cta xa hoi trd nén mong manh
trede cac cuoc cach mang khoa hoc ky thuat trong
qua khi', céng nhan dap pha may méc véi dong co
hoi nurée khi chiing cudp di viéc lam tai nha may cua
ho hay nhirng hoai nghi vé mirc do an toan cua viéc
|4i 6 t0 trén dudng ap dén khi tai nan 0 t6 dau tién xay
ra trén thé gidgi vao nhirng nam dau thé ky XX. D6 la
nhirng tranh cai dau tién chi bao cho diém khai dau
cua nhirng cudc cach mang khoa hoc kj thuat lam
thay doi hoan toan lich st loai ngudi. Gio day, ching
ta dang tranh cai véi nhau vé mgt Uber nhiéu diéu ky
la, va cudc cach mang cong nghiép lan thir 4, véi khoa
hoc ro-bot, xu hudng internet cia van vat (Internet of
Things), dir liéu I6n (big data), dién thoai di dong va
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Source: Factiva
Mote: Includes 6-month samples of WNYT, W5) and WaPo stories from Jan. 1 - June 30,
Chart; 5tacy |ones, Data Editor, Fortune

' Cudc Cach mang Cong nghiép ldn thir Nhat bat ngudn tir dong co hoi nude. Phat minh nay cua James Watt, duoc cong bd vao khoang nam 1775.
Cudc Cach mang lan thir Hai, tir khoang 30 nam cudi cua thé ky 19 dén khi Thé Chién | nd ra, dien ra khi c6 su phat trien cua nganh dién, van tai, hda
hoc, san xuat thép, va (dac biét) |a san xuat va tiéu ding hang loat. Cach mang Cong nghiép lan thir Ba xuat hién vao cudi thé ky trude vai su ra doi va
lan toa cla cong nghé thong tin.
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cong nghé in 3D?, dang bat dau.

M0 hinh hoat dong cua Uber rat don gian: Mot trng
dung chay trén nén tang smartphone gitp két ndi cac
tai xé co mong muon tan dung xe nhan roi cua minh
va nhirng hanh khach c6 nhu cau di chuyén cén goi
xe, cude phi dugc tra dua trén quang duong di va thoi
gian di thong qua tai khoan ngan hang hoéc tién mat,
cong ty sé gitr lai mot ty Ié phan trdam trong s0 cudc
do va nguai tai xé dugc huang phan con lai. Uber goi
doé 1a “di chung xe” (ride-sharing), la mot dang thic
chia se gilra nquGi tai xé va hanh khach di xe. Nhung
thuc té, ban than tén goi “chia sé” cling da gay nén
nhiéu tranh cai (Xem biéu do).

Ve khia canh kinh t&, Uber va cac mo hinh tuong tu
cua nén kinh té chia se dang tao ra 2 thay doi quan
trong trong nganh cong nghiép thué xe ciing nhu cac
nganh cong nghiép khdac ma ching dugc (ng dung
vao: Mét, Uber gép phan cat giam phan I6n chi phi
giao dich, dac biét |a chi phi von phai bo ra cho viéc
tim kiém va két noi thong tin gilra noi c6 nguon cung
va noi c6 nhu cdu. Hai, mo hinh cong nghé nay tao
ra kha nang phat trién ca vé chiéu rong va chiéu sau
trong nhiéu nganh kinh t& quan trong?, ching tao ra
kha nang gia nhap nganh cua cdc nhém dai tugng da
dang hon va bang céach thirc trao dai, phan héi thong
tin nhanh chong ctua minh, ching gitp su canh tranh
thay doi trong nganh dién ra sau sac va manh mé hon
bao gio hét.

2. Co hoi lon va nhirng khoang trong phap ly
2.1. Can mét dinh nghia madi

Uber ludn tr xem minh la mot nén tang cong nghé
“két ndi cong dong” thay vi “Cong ty van tai"4. Cong ty
nay tir chdi moi quy dinh danh cho céc cong ty truyén
thong trong nganh cong nghiép taxi. Cau hoi dau tién
va l6n nhat xung quanh mo hinh kinh doanh cta Uber
la cong ty nay thudc vao nhém nao trong nhirng nhom
quy dinh phdp luat hién cé. That kho dé tra 10 cau
hoi dé néu ching ta da dong y rang Uber 1a mot mo
hinh mdi, ching ta khong thé biét dugc rang liéu cac
quy dinh hién hanh danh cho cac mé hinh kinh doanh
truyén thong la cong bang hay khong véi Uber, mgt

dién hinh cta nén kinh té chia se.

Hién nay, cac doi thu canh tranh va co quan quan
ly Viét Nam cho rang hoat dong cta Uber trai vgi Nghi
dinh 86/2014/ND-CP cta Chinh phu vé kinh doanh va
diéu kién kinh doanh van tai bang 6 t6°. Xe tham gia
mang luéi Uber khong phai xe taxi, khong co bién hiéu
ma la xe cé nhan, gia ca thap hon 20% so vdi cudc
taxi, vi khong phai dong khoan thué, phi nao. “Hanh
khach” ngoi cac xe Uber ciing khong duoc xem la
hanh khach theo Thong tu 22/2016/TT-BTC dé duoc
boi thuong bao hiém néu co tai nan xay ra. Dé dugc
b6i thuong, chu xe co gidi phai tham gia bao hiém tu
nguyén tai nan lai xe va nguai ngoi trén xe.

Gan day nhat, Bo Giao thong van tai yéu cau Uber
Viét Nam khong phoi hop véi cac chu phuong tién,
don vi van tai dé thuc hién kinh doanh van tai trai vai
quy dinh hién hanh, cho tdi khi hoan thién cdc thu tuc
hoat dong, cu thé |a dang ky va dap (ing diéu kién cua
hoat dong kinh doanh van tai va giao dich dién turs.
0 cap do dia phuong, Da Nang da cho phép co quan
cong an “dam bao” Uber khong hoat dong khi chua co
cac chap thuan can thiét’.

Ching toi cho rang Uber vé ban chat can va nén
dugce xem la mt cong ty trung gian, ma ¢ doé ho chi
cung cap nén tang giao dich cho khach hang thay vi
la mot nha cung cap dich vu van tai truc tiép®. Khong
giai thich dugc vé ban chat cua Uber sé khién nén
tang phdp ly hién hanh trg nén qua chat choi véi mot
ga khong [o.

2.2. Mot bén hop dong déc Iap hay nguai lam cong

Gido su Alan Krueger ctua Dai hoc Princeton va
Seth Harris cua Dai hoc Cornell cho rang kinh té chia
se thuc chat dua trén moi quan hé ba bén gitra khach
hang, bén trung gian va bén lam viéc doc lap (thong
qua mot hgp dong)®. Van dé phirc tap cia moi quan
hé nay la né khong hoan toan phu hgp véi cac quy
dinh phap luat vé lao dong ciing nhu vé hgp dong. Bén
lam viéc doc lap trong mai quan hé trén vira mang
dac diém cua mot ngudi lao dong (theo phap luat lao
dong), vira mang nhirng dac diém cta madt bén trong
hgp dong (theo phap luat vé hgp dong), va trg tréu
thay ho lai khong duge bao vé hoan toan boi bat ky

? Klaus Schwab, “The Fourth Industrial Revolution: what it means, how to respond”, World Economic Forum Annual Meeting 2016, 1/2016. <https:/
www.weforum.org/agenda/2016/01/the-fourth-industrial-revolution-what-it-means-and-how-to-respond/=>

* Brishen Rogers, "The social cost of Uber®, University of Chicago Law Review Dialogue, 6/5/2015. Tr.86.

* Gidy chirng nhan dang ky doanh nghiép cua Uber Viét Nam chi gém hai nganh “Hoat dong tu van quan Iy” va "nghién ciru thi truong”.

5 Anh Quan, Chi Thinh, Thu Nguyet, "Uber va nhimg quan ngai’, Thesaigontime.vn, 23/11/2014.

< hitp://www.thesaigontimes.vn/122867/Uber-va-nhung-quan-ngai.html=. Truy cap ngay 3/3/2017.

® Van ban s 634/BGTVT-VT cua Bo Giao thong van tai tra 15i Uber Viét Nam Dé an thi diém (ng dung khoa hoc cong nghé ho trg quan Iy va két noi

hoat dong van tai hanh khach theo hop dong.

' Lé Dinh Diing, “Da Nang cho cfing an vao cubc ngén chan, xir Iy Grabear, Uber”, Motthegioi.vn, 3/3/2017. < http://motthegioi.vn/thoi-su-c-66/xa-
hoi-c-94/da-nang-cho-cong-an-vao-cuoc-ngan-chan-xu-ly-grabcar-uber-57820.html=. Truy cap ngay 4/3/2017.

8 Sarah Cannon and Lawrence H. Summers, "How uber and the sharing economy can win over regulators”, Harvard Business Review, 13/10/2014. Tr.2
® Jack Karsten and Darrell M. West, “New technology meets old labor laws in the gig economy”, Vién Brookings, 10/12/2015. https://www.brookings.
edu/blog/techtank/2015/12/10/new-technology-meets-old-labor-laws-in-the-gig-economy/. Truy cap ngay 3/3/2017.

Sinh vién & Phap luat (s0 02) | 33

https://tieulun.hopto.org



ché dinh nao trong hai ché dinh ké
trén.

Mau thuan mot lan nira xay ra
khi Uber cho rang nhitng nguoi
tai xé trong hé thong cua minh la
nhirng bén hgp déng doc lap, bang
cach tuan thu cac diéu kién khi st
dung phan mém Uber dé tim kiém
thu nhap, ho da giao két vai Uber
mot hgp dong ma trong dé Uber
chi la bén trung gian gitp cac tai xé
tim kiém khach hang. Nguai tai xé
khong phai ky hgp dong lao dong,
khong dugc tra lvong, khong can
méac dong phuc cong ty va ho ciing
toan quyén cha dong thai gian lam
viéc. Nhu vay, Uber khong co trach
nhiém véi nhirng nquoi tai xé nay,
ho khong dugc huong cac ché do
cua mot ngudi lao dong, khong co
bao hiém, tién xang, gas va cac chi
phi stra chira, hoat dong dua don
khach hoan toan la trach nhiém
cua tai xé.

Trong khi gi6i quan ly va cong
dong tai xé Uber o mot vai quoc gia
cho rang ho nén dugc xem la mot
ngudi lao dong cho céng ty Uber.
Quan diém cua gigi quan ly dya
trén hé thong kiém soét tai xé thong
qua xép hang sao trén phan mém
Uber va cac quy dinh (ng x(r cua
cong ty. Mdc du khong quy dinh vé
dong phuc hay céch phuc vu thong
nhat cho nhirng tai xé tham gia hé
thong Uber, nhung thong qua céac
quy dinh vé cung cach hanh xir véi
hanh khach do Uber dua ra va hé
thong danh gia bang xép hang sao,
Uber da dua ra mot tiéu chuan lam
viéc cao cho cdc tai xé va ho duoc
phép loai bo nhitng tai xé khong
phi hop véi hé thong cua minh.
Viéc cac tai xé Uber lam viéc ngoai
gio, ngay lé, ngay nghi hoac nguoi

lao dong chua du tudi khong duoc
quan ly dan dén vu thé canh tranh
cua Uber so vdi cac doi thu'™. Quan
diém nay dugc ap dung khong
dong nhat ngay trong chinh céc co
quan cong quyén tai nhiéu noi'.

Van dé bao vé nguoi lao dong
khong phai la van dé mai, nhung
cong nghé da cho phép nguoi lao
dong tao ra thu nhap tir thai gian va
tai san cua minh bang nhiéu cach
thic khac nhau'™. Thong qua dé,
viéc t0 chirc lao dong va phan phoi
lgi ich co thé dugc thuc hién ma
van dam bao su linh dong thoi gian
lam viéc. Do dé, cac dinh nghia
truyén thong vé quan hé lao dong,
nguoi lao dong, nguoi s dung
lao dong c6 thé can thay doi. Can
thiét c6 mat khung phap ly méi vé
lao dong danh cho mot cach thuc
lao dong méi nhu truong hop cua
Uber.
2.3. Phap luat canh tranh voi Surge
pricing

0 Viet Nam, Uber néi tiéng mot
phan & nho quan niém muc gia
cudc cua Uber rée hon cac hang
taxi thong thudng. Uber lam dugc
nhu vay la vi phuong phap dinh gia
nhay coc (surge pricing) ma ho
dang dp dung. Phuong phap nay
cho phép Uber an dinh cac miuc
gia cudc khac nhau tai nhirng khu-
ng thai gian khac nhau trong ngay,
tham chi cac mirc cude nay co thé
chénh léch nhau dén 5, 6 lan. Co
thé nhan thay rang, néu tinh gia
cudce trung binh cua Uber, khi co
ca gia surge pricing, thi muc gia
ma Uber quang cdo chi la muc gia
toi thiéu.

Phuong phap surge pricing
lien quan dén hai khai niém trong
kinh t€ hoc: dinh gia phan biét

(price discrimination) va nang luc
duy phong (spare capacity)’. Cé
thé hiéu don gian rang, tat ca céac
doanh nghiép khi ban san pham/
dich vu déu mudn co thé phan biét
dugc tirng loai khach hang va ban
v0i cac mure gia khac nhau pht hgp
vGi mirc san sang thanh toan cua
trng nguoi. Bang cach dé doanh
nghiép sé lay dugc phan thang du
cua nguoi tiéu ding cho minh, hinh
thirc ban hang nay goi |a dinh gia
phan biét (price discrimination).

Co ché dinh gia phan biét (price
discrimination) ciing nhu phuong
phap dinh gia nhay coc (surge
pricing) bi nhiéu nudc coi la hanh
vi vi pham phap luat canh tranh.
Trén thuc té bang New York, My da
diéu tra xem liéu hinh thirc surge
pricing cua Uber c6 phai la hanh vi
price gouging bi bang nay cdm hay
khong va toa an New York dang
xem xét lieu Uber c6 dang vi pham
phap luat canh tranh cua bang nay
hay khéng' .

3. Can nhay cam hon vai Uber

Liéu ching ta nén phan tng
thé nao vai Uber nai riéng va céc
cong ty thuoc nén kinh té chia se
noi chung. Thuc tién thé gidi va
Viét Nam chimng minh rang do la
mot cau hoi qué phirc tap vi nd lién
quan dén thoi dai va vao mot cot
moc quan trong. V&i kinh nghiém
va thuc tién han ché, ching toi xin
dugc néu ra ba cach tiép can ma
ching toi cho la rat gia tri trong boi
canh cua bai viét.

Thir nhat, trong mot bao céo
lién quan dén Uber va céc cong ty
cung cap mang ludi van tai turong
ty (TNCs) gui dén céc thanh vién
Nghi viéen Chau Au'S, Phong chinh

0 Annie Lowrey, "How One Woman Could Destroy Uber’s Business Model — and Take the Entire 'On-Demand’ Economy Down With it", nymag.com,
30/4/2015. < http:/fnymag.com/daily/intelligencer/2015/04/meet-the-lawyer-fighting-ubers-business-model.html>. Truy cap ngay 3/3/2017.
"' Trong khi tai xé& Uber duoc xem la ngudi lao dong tai Florida va California, ho lai duoc xem |a mot bén hop dong doc lap tai cac bang Georgia, Penn-

sylvania and Texas, My.
2 Jack Karsten and Darrell M. West, Tidd.

" Lé Hong Giang, “"Uber va hién tugng surge pricing”, Thesaigontimes.vn, 9/12/2014. < http://www.thesaigontimes.vn/123759/Uber-va-hien-tuong-

surge-pricing.html>. Truy cap ngay 3/3/2017.

4 Julian Nowag, “The UBER-Cartel? UBER between Labour and Competition Law”, Lund Student Law Review, 1/2016, Tr.3.
'3 Filipa Azevedo, Mariusz Maciejewski, Social, economic and legal consequences of uber and similar Transportation Network Companies (TNCs),

Policy Department, 10/2015, Tr.6.
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sach thuoc Nghi Vién Chau Au dua
ra cac khuyén nghi dé trng xtr hop
ly véi mot Uber mdi ma ching toi
cho la dang tham khao ngay ca vdi
Viet Nam:

« Can co6 cac nghién ctu
doc lap vé Uber va cac cong ty
twrong ty vé tinh linh dong, anh
huong dén van dé lao dong va moi
truong;

»  Can co cac nghién ctru xa
hon lién quan dén tinh phi hop cua
cac quy dinh hién hanh dai véi cac
mo hinh mdi nhu Uber;

«  Céac nén tang goi xe turong
tu nhu Uber c6 thé giai quyét dugc
céc van dé nhu ket xe tai cac thanh
phd'® nhung ching ciing dat ra
nhiéu thach thirc vé thay doi chinh
sach;

«  Trong linh vuc van tai, cac
cong ty thugc nén kinh té chia se
dat ra nhiéu thach thic cho céc
chinh pht & nhiéu phuong dién
khac nhau va phan tng cla céac
chinh phu nén giai quyét dugc cac
van dé vé lao dong, quy dinh vé thi
treong noi dia, moi truong, thué,
bao vé nguoi tiéu ding, ..

Thir hai, vdi cac doi thu cua Uber
la cdc cong ty taxi truyén thong
cua Viét Nam, ching toi cho rang
ho can chu dong nhan ra cac thach
thirc tat yéu vé cong nghé ma ho
dang doi mat. Nhu bao céo thuong
nién cua To The New York Times
dé cap dén lan song cong nghé
trong nganh béo chi truyén thdng:
“Néu khong giai quyét nhirng van
dé nay [van dé cong nghé], ching
ta sé cho cac doi thu mot co hoi dé
vuot mat chung ta. Ching ta sé tu
khién minh tro nén dé tén thuong
trudc cudc suy thoai lien quan
dén cong nghé da anh huong toi
nhiéu doanh nghiép tirng mot thoi
phat dat, ca trong va ngoai nganh

truyén thong™".

Thir ba, vGi cach thic ma
ching ta nén nhin nhan vé cudc
cach mang cong nghiép lan tha
Tu, trong hiéu biét han hep cua
minh, ching t6i cho rang khong
nhan dinh nao chinh xac hon phat
biéu cua GS. Schwab, séng lap va
chu tich Dien dan kinh té thé gidi
Davos': “Nhitng thay doi nay [do
cudc cach mang cong nghiép lan
thtr Tu mang lai] sé sau sac dén
mturc chua bao gio trong lich st lai
co mot thoi diém con nguoi ding
trude cung lic nhiéu co hoi lan rai
ro nhu thé. M6i quan ngai cua toi
la cac lanh dao chinh tri va kinh
doanh co thé sé gilr 10i tu duy qua
cd hu hodc qua am anh vai viéc
cac dot pha cong nghé sé thay doi
tuong lai loai nguoi nhu thé nao”.

Co qua nhiéu diéu dé nghi vé
Uber va nén kinh té chia se, nhirng
khai niém sé trg thanh quan trong
trong tuong lai cia xa hoi loai
nguoi. Nhung diéu quan trong la
ching ta can chuan bi mot tu duy
coi mao that su véi cac mo hinh
kinh t&8 mdi va cac nén tang phap
ly méi. Trai qua sy phat trién lau
dai, thich nghi luon |a cach con
ngudi lat lich sir cua minh sang
mat trang khac tot hon./.

'8 Piéu nay trai vai mot vai quan diém tai Viet Nam. Xem thém tai: Qudc Anh, V& quy hoach taxi khién ket xe nghiém trong, Dan Tri online, 2/1/2017. <
http://dantri.com._vn/su-kien/vo-quy-hoach-taxi-khien-ket-xe-cang-nghiem-trong-20170102150755817.htm=>. Truy cap ngay 3/32017. David Leonhardt,
'7 Jodi Rudoren, Jon Galinsky, Karron Skog, Marc Lacey, Tom Giratikanon and Tyson Evans, Journalism ThatStands Apart, The New York Times, 1/2017.
< https://www.nytimes.com/projects/2020-report/>. Truy cap ngay 3/3/2017

'® Doan Khac Xuyén, "Giira hai hién thuc”, TheSaigontimes.vn, 29/1/2017. <http://mobile.thesaigontimes.vn/tinbaichitiet/156026/>. Truy cap ngay
3/3/2017.
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Kinh da trong

TRACH NHIEM HINH SU

CUA PHAP NHAN THUONG MAI

Lé Coéng Luan

Sinh vién K14502, DH Kinh té - Luat, DH Qudc gia TP HCM

Hinh su hda phap nhan thuong mai co thé duoc xem la diém mdi dot pha va n6i bat nhat cua B
luat Hinh su 2015 nham dap ting nhu c4u cua su phat trién nhung liéu rang y nghia ma no dai dién xét vé
goc dé khoa hoc phap ly hinh su liéu co phu hop hay khong thi dé la mét diém hoan toan khac.

Tir khoa: Bo luat hinh su 2015, phap nhan thuong mai

1. Thure tien can thiét hinh s hoa
phap nhan thuong mai

Bo luat Hinh su 2015 ra doi
v6i muc nham dap Ung ciing nhu
theo kip sur phat trién mot cach
chong mét va da dang cua cac moi
guan hé xa hoi dac biét |a cac moi
quan hé quan trong can su diéu
chinh ctia Luat Hinh su. Va trong
s0 do hinh su héa trach nhiém
phap nhan thuong mai |a mat dién
hinh. Dugi thuc trang trong nhirng
nam gan day hang loat vu an ng-
hiém trong lién quan dén cac phép
nhan thuong mai dugc béc mé gay
anh huong nghiém trong dén moi
trrong, doi song kinh té va xa hoi
cua dat nudc cé thé vi du dién hinh
la Formosa Ha Tinh thai nudc thai
gay chét ca hang loat trén cac tinh
mién Trung da lam day lén mgt moi
quan ngai trong du ludn. Formosa
Ha Tinh' chi [a mot vi du dién hinh
trong hang loat vu an nghiém trong
co lien quan dén cac phap nhan
thuong mai. Thé nhung, nhiing
ché tai va bién phap khac phuc cua
nudc ta hién nay chi dirng lai & ché
tai hanh chinh boi thuong thiét hai
la nhirng ché tai khong di manh dé
rang de chu thé nay vi pham so vdi

lgi ich vat chat ma néu vi pham sé
mang lai. Dac biét, d6i vai cac vu
an co6 lién quan dén bén bij thiét hai
la nguai dan nhirng ngudi thé yéu
thi that su la qua strc doi voi ho ca
vé mat tai chinh |an hau thuan dé
c6 thé khai kién nham chirng minh
t0i cla cac phap nhan nay. Thém
vao do, qua trinh toan cau hoa
dang dién ra khién céac rao can vé
kinh té thuong mai dang dan dugc
dd bo dan tdi viéc moi truong kinh
doanh dugc thong thoang va coi
mao hon céc toi pham quoc té vé
rira tién, buén lau, chuyén gia,...
lién quan dén cdc phap nhan ngay
cang tinh vi va khé doan hon véi
sirc anh hudang va quy mo 16n hon.
Va Viét Nam ciing khong phai la
ngoai |é trong hé thong do, clng
vGi viéc ky két céc Diéu udc qudc
té nhu Cong udc chong toi pham
co to chirc xuyén quéc gia (TOC),
Cong udc chong tham nhiing (UN-
CAC),...2 cang cho ta thdy viéc
nude ta quy dinh vé trach nhiém
hinh su doi vai phap nhan thuong
mai cang la mot diéu tat yéu cua
sur van dong.

2.Nhimg van dé lién quan den
hinh su hoa phap nhan thuong mai

D6 la ly do cac nha lap phap
dua ra dé bién luan cho quyét dinh
cta ho khi quy dinh nhu vay. Thé
nhung, liéu rang nhitng y nghia
cao dep ma ho dé ra co thé thuc
hién duogc hay khong thi lai la mot
chuyén hoan toan khac. Dé lam ro
hai diéu nay ta sé di xem xém hai
khia canh cta van dé nay do la: ly
ludn va thuec tién.

2.1. Lyluan

Xét vé mat ly luan (i) thi ban
chat cua luat hinh su la nham
trirng phat, ran de t0i pham ciing
nhu cai tao, gido duc toi pham va
ngan chan toi pham nham bao vé
loi ich cua Nha nudc, xa hoi va
nguoi dan. Mot cau hoi dugce dat
ra "Lam sao dé trirng phat, ran de
ciing nhu cai tao gido duc khi phéap
nhan thuong mai chi la mét thuc
thé phap ly khong c6 thuc vé mat
vat chat?" , cac phap nhéan thuong
mai khong phai 1a mot con nguoi
ma né la mot chu thé duge con
nguoi tao ra lam phuong tién cho
con ngudi kinh doanh. Thé thi muc
dich cua cac bién phap ran de hay
gido duc sé trg nén vo nghia khi
ap dung doi véi phap nhan thuong
mai, vi ching khong phai la con

"hitp://laodong.com.vn/thoi-su-xa-hoi/cong-bo-nguyen-nhan-ca-chet-hang-loat-formosa-la-thu-pham-cam-ket-boi-thuong-500-trieu-usd-568080.bld

tham khao ngay 09/10/2016

2 http:/fvksbinhdinh.gov.vn/newsdetail.asp?newsid=10835&cat11D=3&Cat2id=7 tham khao ngay 12/10/2016
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ngudi vat chat ching khong thée
hiéu khong thé tu duy dugc. Néu
nhu ta néi rang khi dp dung céc
bién phap nay khién cac thanh
viéen dua ra quyét dinh ctua phap
nhan thuong mai sg khi phai lam
diéu xau thi ta lai quay lai la truy
ctru trach nhiém hinh sy doi vai
cd nhan chtr khong phai la phap
nhan thuong mai. Tir do, ta thay
rang viéc quy dinh vé trach nhiém
hinh su phap nhan thuong mai co
su bat cap vdi ban chat vé trach
nhiém hinh sy dugc quy dinh trong
luat hinh sy ; (i) Theo quy dinh tai
Diéu 8.1 Bg luat Hinh sur 20152 quy
dinh vé toi pham cé quy dinh "TGi
pham la hanh vi nguy hiém cho xa
hoi dugc quy dinh trong BO luat
hinh su..." , van dé dat ra ¢ day la
lam sao phap nhan co thé tu minh
thue hién hanh vi néu khong thong
qua ngudi dai dién va néu thong
qua ngudi dai dién ta lai quay lai
van dé vé trach nhiém hinh su céa
nhan. Co thé phan bién lai rang
nguoi dai dién chi thuc hién hanh
vi do dua trén lgi ich cua phap
nhan thuwong mai nén hanh vi ma
nguoi dai dién do thuc hién chinh
la hanh vi cua phap nhén thuong
mai nén phap nhan thuong mai
phai chiu trach nhiém hinh su.
VGi cach Iy luan nhu trén ta thay
rang n6 khong dugc chat ché va
hgp logic. Ngoai ra, vGi cach quy
dinh trén thi cac ca nhan co thé
lgi dung phap nhan thuong mai dé
tron tranh trach nhiém hinh su do
minh gay ra. T d6 sé khong dat
duoc muc dich ban dau dat ra céc
nha lap phap ma nd con bi phan
tac dung. (iii) Xét vé cdc yéu to
cau thanh toi pham quy dinh trong
ly luan cua Luat hinh su ta thay
rang cdc quy dinh vé phap nhan co
phan bat cap va kho xur ly, ddc biét
la méc chu quan cua toi pham. Yéu
td 10i dugc xem la yéu t6 bat budc
dé mot hanh vi 6 thé xem |a pham
toi hay la khong. Trong yéu t6 10i

gom hai dau hiéu la y tri va ly tri 13
nhirng dau hiéu thé hién su nhan
biét dugc hdu qua cua hanh vi va
mong mudn nd xay ra trong diéu
kién tam ly hoan toan binh thudng.
Loi, y tri va ly tri la cac cum tur
dung dé chi cho con nguai khong
ai dung dé chi cho mot thuc thé
phép Iy vi thuc thé do khong thé
biét suy nghi. Tir do, ta thay rang
xét vé mat ly luan cua luat hinh sy
hién tai thi phap nhan thuong mai
van chua dédp ng dugc nhirng yéu
cau co ban cua toi pham hinh su
nén can c6 mot giai phap mai hay
quy dinh riéng biét doi véi loai chu
thé nay.
2.2. Thue tién

Xét vé mat thuc tien thi viéc
quy dinh vé trach nhiém hinh sy
doi vai phdap nhan thuong mai dat
ra kha nhiéu cau hoi vé hiéu qua
ap dung cua no. Khi dat ra trach
nhiém hinh su doi v6i phap nhan
thuong mai thi khi khoi kién, truy
to vu an lién quan dén lgi ich cua
nguoi dan lgi ich cua xa hoi thi sé
giip Co quan diéu tra cua cong an
vGi Vién kiém soat dugc théo cong
tay chan sé dé dang hon trong
cong tac diéu tra dé khong bo lot
toi pham. Nhung lai dét ra mot van
dé kha nhay cam do¢ la (i) doi vai
cac vu an cua cac ong lén phap
nhan thuong mai thi lieu minh cé
gitr duge su minh bach néu nhu vu
an do khong bi du luan phanh phui
(i) Cac van deé binh dang giira cac
phap nhan thuong mai va dac biét
la phap nhan Nha nudc va tr nhan
sé la mot cau hoi I6n khi ma céc
quy dinh vé ché dinh nay van chua
dugc hoan thién va van chua biét
khi dua vao thuc tién no sé nhu thé
nao co vé hoi khé doan (jii) Muc
dich va cac bién phap ché tai chu
yéu cac nudc doi vai cac tgi pham
ién quan dén phdp nhan thuong
mai la tai chinh thi liéu rang khi Viét
Nam ap dung ché dinh cd gitp Viét
Nam tot hon hay lai |a mgt cong cu

* Bo luat Hinh su 50 100/2015/QH13 ban hanh ngay 25 thang 11 ndm 2015 (B luat Hinh sur 2015)
* https://towardstransparency.vn/vi/chi-so-cam-nhan-tham-nhung tham khao ngay 29/01/2016

giip Viét Nam tiép tuc dirng virng
o vi tri 113/176 qudc gia vé cam
nhan tham nhiing ndm 2016 (ndm
2015: 112/168) do To chirc Minh
bach Qudc té tién hanh khao sat®.

3. Két luan

Tom lai, viéc quy dinh vé trach
nhiém hinh su doi v6i phdp nhan
thuong mai la |é tat yéu néu theo
su van dong cua khoa hoc phép
ly nhung ching ta can cé mot
s chuan bj that can than va chu
toan tir thuc tien cho dén ly luan
dé tranh vap phai nhirng sai lam
khong dang./.

Nhan xét cua giang vién

Vé ngén ngi: St dung van
phong hoc thuat kha t6t, trinh bay
ro rang, mach lac.

Vé néi dung: “Trach nhiém hinh
su cua phap nhan thuong mai” la
mot chu dé kha hay. Bai viét da néu
dugc mot so van dé cap thiét can
giai quyét. Tuy nhién, bai viét chua
dua ra bat ky nhan dinh ciing nhu
sang kién cu thé nao. Hon nira, bai
viet van chua lam ré nhitng noi
dung mdi cua luat hinh sy stra doi
c6 nhirng gi maéi va anh hudng dén
trach nhiém cua phap nhan thuong
mai. Bai viét vé co ban mang tinh
hé dé nghi.

Ngudn trich dan: Bai viét co
vién dan nguoén, tuy nhién cach
thirc trich footnote chua chuan va
day du. Nguon bai viét chu yéu la
thong tin tir cac bai bdao trich tir
bao mang, chua co tinh khoa hoc
cao. Tuy nhién luu y ¢ nhiéu noi
dung trong phan ly luan dua ra noi
dung nhung con thiéu nguén.

Goi y: Tac gia nén di cu thé mot
s0 t0i danh truc tiép lién quan dén
phdp nhan thuong mai, co thé két
hop so sanh vai cac quy dinh trong
luat cia mot so nudc dé thay su
cap thiet.
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Co the ban chua biét

Tin dung chirng tir 1a mot su thoa thuan, bat
ketengqlhay&iehmta,d"auﬁlongtheblhw
0.V wmhmkﬂchmuhmm
1a phﬁthinhvevlgetlnnllmmlcﬂwxuat
trinh phi hop. (Dieu 2 UCP 600)

W |

- So tien,
loai tién

==

“NOI DUNG
CHU YEU
Tén, dia chi cac
bén lién quan

"‘
-

'S6 hiéu, dia diém — £
. &ngaymdé LC  Thoi han hiéu luc tra
Nhirng chimg tir tien, giao hang va
ngudi hudng lai , thai han xuat trinh
phai xuat tnnh

Loai LC =

—

i
—‘?

" Cam ket cia
Noi dungve ngan hang mo
hang héa 4, thu tin dung
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Q UY Nha nhap khay Nha xuit khau Ngan hang Mok ki
phat hanh

TRINH LC = >

a B P
.4?

(0) Ky ket hop dong,

dong y thanh toan bingﬂ‘

4

= _A_- -_

=
||

(2) Phét hanh va

f"' : chuyen LC /
g{? O &
W
o
LR, > P
(10) Kiém tra bo ¥ 2
chung tu
| WL @

TE Thanh s ‘Ehli’ﬂg tr dl'lng
choi § toan \\\\ quy dinh LC &
tlmaPh & di s xuat trinh cho
t0d 2 .

@? nhan ) (% 7rag a;:ga ltlh:?il;;n
khong quy dinh
hop le

s N
'3 g BANK 50

(: ) Tien hanh tra tién hoac chap nhan
héi phiéu (doi véi LC tra cham) ! E

(ﬁ)li&nmlinhhqplécﬁahéchﬁngtﬁ’& chuyen di

Néi dung: Nguyén Thi Thanh Loan (K15502C)
Trinh bay: Dang Nguyén Nguyén Thanh (K16501)
Sinh vién Dai hoc Kinh té - Luat, PHQG Tp.HCM.
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Nhan vat & Su kien

Nguyén Thai Son,
Sinh vién K16501, DH Kinh té - Luat, PHQG Tp.HCM

Trong béi canh day ray nhiing dao luat bat cong dang t6n tai 0 nude My vao nhiing thap nién 50 -60 cua
thé ki trudc, “La thu tir nguc Birmingham'(Letter from Birmingham Jail), duoc viét boi muc su Martin Luther King
ndi 1én nhu mdt ngon dén soi dudng dé dua con nqudi thoat khoi s bat binh dang dang hién hitu. L4 thu duoc coi

la mét trong nhiing tdc pham gay cam hung nhat lich
0 qudc gia nay.

Martin Luther King (15/01/1929 - 04/04/1968)

Martin Luther King

Martin Luther King la mot muc su Baptist
va la nha hoat dong dan quyén ngudi My goc
Phi. Ong dugc coi la mot trong cac nha lanh dao
c6 strc anh huang I6n nhat trong lich sir Hoa Ky
cing nhu lich str duong dai cia phong trao bat
bao dong .

Ngay 16/04/1963, trong lic bi giam cam
tai nha tu Birmingham, ong viét nén tac pham gay
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st nudc My va cé anh huang Ion dén Phong trao Dan quyén

x0n xao nudc My: “Letter from Birmingham Jail” - “La thu
tir nguc Birmingham”. La thu gitp ong tro thanh nguai tre
nhat [cho tdi thoi diem do] doat giai thuong Nobel Hoa
binh vao nam 1964.

Ngay 04/04/1968, ong bi am sat tai Memphis, Ten-
nessee. Tuy nhién, 6ng van dugc truy tang huan chuong
Tu do cua Tong thong vao ndm 1977 va huan chuong vang
Quadc Hoi vao nam 2004 bai nhirng déng gép cua minh cho
nguoi dan da den trén dat nudce co hoa va cho nén tu do
dan quyén thé gidi.

La thu tir nguc Birmingham

Tuy la mét dat nudce dan cha, nhung thanh pho Bir-
mingham (M§) van con ton tai sy bat cong tir dao luat
phan chia mau da. Trong tinh canh dé, Martin Luther King
da quay tro lai Birmingham dé dan dau phong trao bat bao
dong dé lay lai trr do cho con ngudi. Khong lau sau do,
ong bi canh sat bat vi toi gay rai trat ty cong cong. d trong
nguc tai thanh Birmingham, khi bi cdc muc su da trang chi
trich vé viéc lam ctua minh |a “khong khon ngoan”, “khéng
dung lc”, ong da viét thu ndi ra su phan nd cta minh, va
do ciing la lGc tac pham lich s nay da ra doi.

Martin Luther King - nguoi dan ong da ding len doi
quyén tu do cho dan téc

Tuy bi rat nhiéu nhirng vi muc su khac ngan can, phan
d6i vai nhirng Iy do nhu thoi diém chua chin mudi, nhung
dirng truée nhirng hinh anh con ngudi, dac biét la nguoi
da den bi tudce di nhirng quyén tu do co ban va bi hanh ha
do dao luat dugc xem la bat cong mang lai, 6ng cling nhan
dan da dung Ién gay dp luc cho chinh quyén Birmingham.
Mac du tat ca déu da luong trudce rang ho co thé sé bi danh
dap hay bi giam cam, nhung vi tu do dan tdc qua trinh dau
tranh bat bao dong van dugc tién hanh.

Hanh dong cua Martin Luther King duoc cho Ia “thiéu
khon ngoan”, “khong ding lic".

https://tieulun.hopto.org



“Toi chac chan rang khéng mét ai trong anh em
lai hai long vai nhitng phan tich xa héi hoi hot chi nhin
tdi hau qua ma khéng chd trong dén nhirng nguyén
nhan co ban” - Martin Luther King. “Thiéu khon ngo-
an’ va “khong dung lic” 1a nhirng tir ngir da duoc su
dung dé chi trich hanh dong cua Martin Luther King.
Tuy nhién ching ta khong thé mai chi dirng bén ngoai
nhin vao va mong cho sy thay dai. Khi con nguoi da
dén gidi han cta su chiu dung, ho san sang dau tranh.
Néu Martin Luther King khong cung nhirng nquai dan
yéu chugng hoa binh dirng |én dau tranh vi |é phai thi
¢ |& t6i bay gi su bat binh dang dua trén ngdn ng,
mau da van con hién hiru.

Armstrong
AR

e il FlalD Rl FEER

oty ol -k

g
e o A S Ll

Ban viét tay "La thu tir nguc Birmingham" (Co so di
liéu King Centre)

Toa an luong tam

"Ai d6 co thé hoi: Lam sao cdc vi c6 thé co sty
cho viéc vira vi pham mét sé luat vira tuan thu mét sé
luat khdac? Cau tra loi nam o mot thuc té, co hai loai
luat phap: cong bang va bat céng...Dirng quén rang
nhirng gi Hitler da lam o Dirc Quéc déu hop phap" - cau
noi thirc tinh nén 1ap phap My ctia Martin Luther King.
Chinh thoi diém ca hai dao luat cling ton tai trong doi
song, do la lic can dén toa an luong tdm, mot toa

an co thé phan xét moi thir theo dao dirc va thuan
theo tu nhién. Mgt dao luat bat cong, mot dao luat
do so dong tao ra dé bat thiéu so thuc hién ma chinh
s0 dong do lai khong bi anh huwdng hay tham chi con
dugc huong lgi, di nhién nd nén bi x6a bo. Dao luat
phan biét doi x&r dan toc ¢ Birmingham ciing vay. Mot
dao luat lay di sy cong bang va tu do cta con ngudi,
khién nhan pham cua con nguoi mat di thi dao luat do
khong nén ton tai. Mot dao luét gitip con nguoi déu
dugce ton trong nhu nhau, ¢6 quyén lam ngudi nhu
nhau thi luat do phai dugc truwong ton theo thoi gian.
M@t thé gigi hoan my la mot thé gidgi moi nquoi dugc
binh dang va ai ciing c6 quyén nhu nhau trong cling
mot dat nudc.

Mac du nuée My da co dao luat cong bang vé
quyén con ngudi nhung Birmingham van ton tai viéc
ky thi ching toc. Phan quyét nam 1954 cua toa an
t0i cao la mgt nhan chirng hiing hon, mot phén quyét
chong su phan biét ching toc ¢ cac truong hoc, nhung
viec ban hanh dao luat va viéc co thuc thi luat duong
nhu con xa nhau. L6i mdt phan I6n phai chang chinh
la ¢ sur hoi hgt cua nhitng nguai dan da trang, ho chi
song sao cho thoa man ban than ho ma khong nghi
dén su bat cong cla cudc song giira minh va nguoi
dan da mau. “Tu do khong bao gi¢ duge ban phat tur
nhirng ke cai tri, nd phai dugc doi hoi bai nhirng nguoi
bi cai tri." La thu tir nguc Birmingham - mot tac pham
phén doi su bat cong dang ton tai trong xa hoi thoi do;
mot tiéng noi thay cho hang van nguai dan, ngudi no
& chiu dung su bat binh dang; mét tién dé cho su tu
do, cong bang cho con nguoi ¢ mot dat nudc tu hao
c6 nén dan chu dién hinh cua thé gidi. /.

Tai liéu tham khao:

Tran Ha Linh, Martin Luther King: L4 thu tir nquc
Birmingham, tap chi Luat Khoa, 2014, http://luatkhoa.
org/2014/12/martin-luther-king-la-thu-tu-nguc-bir-
mingham/, [truy cap ngay 23/02/2017]

"Toi c6 mot giac mo, roi cé mot ngay khi dat nudc nay troi day de song theo y nghia that,

theo niem xdc tin cua chinh minh.

Chiing ta tin rang chan Iy nay Ia day tron, ay Ia moi ngudi sinh ra déu binh dang.

Toi c6 mot giac mo, roi co mot ngay trén nhimg ngon doi dat do cua Georgia, con cua no Jé
va con cua chu no sé ngoi lai cing nhau bén ban an cua tinh huynh deé.

T6i c6 mot giac mo, roi co mot ngay ving dat hoang mac Mississippi, birc boi vi hoi nong

cua bat cong va ap buc, sé chuyén minh dé tro thanh éc dao cua tu do va cong bang.

T6i co mét giac mo, roi co mot ngay bon dira con nho cua toi sé song trong mét dat nudc ma
chiing khong con bi danh gia bang mau da, ma bang nhan cach cua ching.

Hom nay, toi co mot giac mo..."
- Trich tir bai dien van “I have a dream” cua Martin Luther King ngay 28/08/1963 -
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TIEN T61 ®AI HOI BOAN TNCS HO CHI MINH

1. Nhin lai Dai hoi doan TNCS Ho Chi Minh trudng Dai
hoc Kinh té - Luat, Dai hoc Quac gia thanh pho Ho Chi
Minh nhiem ki 2014-2017.

Cong tac Doan va phong trao thanh nién Trudng Dai
hoc Kinh té - Luat nhiém ky VI (2014 - 2017) dién ra trong
khong khi tudi tré thanh pho va Kinh té - Luat ra strc
thi dua hoc tap, ren luyén chao mirng cac su kién chinh
tri, lich su truyén thong cua dat nudc, thanh pho Ho Chi
Minh, Dai hoc Qudc gia thanh pho Ho Chi Minh va nha
truong: Ky niém 85 nam Ngay thanh lap Pang Cong san
Viét Nam; 85 ndm Ngay thanh 1ap Doan TNCS Ho Chi
Minh; 40 ndm Ngay giai phéng mién Nam, thong nhat
dat nudc; 125 ndm Ngay sinh Cha tich H6 Chi Minh; 65
nam ngay truyén thong hoc sinh, sinh vién Viét Nam; 20
DHQG - HCM Xay dung - Phét trién va Hoi nhap; 15
nam Ngay truyén thong Truong Bai hoc Kinh té - Luat..
Dudi su chi dao, dinh huéng cla Ban Can su Doan
DHQG - HCM va Thanh Doan TP, H8 Chi Minh, tap thé

Buan trudng da r:hu dnng, sang tao, manh dan mﬁn khal -

i

Minh trong nhiém ky 2014 - 2017 gan Vi viee thue hier b

cudc van dong "Xay dung phong céch can bo Doan -
Hoi gan vai tinh than Ban linh — Sang tao - Trachnhiém®;
cudc van dong "Xay dung céc gia tri mau hinh thanh nién
Kinh té - Luat véi cac gla tri: Yeu nuéc - Daodic — Van
minh”. Véi tinh than cia “con dan” Kinh té - Lual,taf:

ban doan vién thanh nién.datich-cure,tham.gia va.dat

thanh tich cao trong céc chuong trinh:-Hoi thi Olympic

cac mon khoa hoc Mac - Lénin va tirtuéng Ho Chi Minh

TRUDNG DAl HOC KINH TE - LUAT BAl HOC QUOC
BIA THANH PHO HO CHI MINH

nghiép (Cudc thi khai nghiép kinh doanh), thap séng
uwdc mo, hoai bao cho Doan vién thanh nién ngay tlr nam
nhat.

Cung vdi dién bién phirc tap cia Tinh hinh kinh té

chinh tri, Doan truong da day manh cong tac tuyén
truyén va gido duc DVTN vé céc kién thirc chinh tri co
ban, tinh hinh kinh té - xa hoi dat nudc thong qua béo
cdo chuyén dé “Nhirng cén ct phap Iy khang dinh cha
quyén bién dao cla Viét Nam”, phat huy tinh phan bién
cua sinh vién qua dién dan “Nghe thanh nién néi - Noi
thanh nién nghe”, giao luu giira sinh vién véi Dang uy -
Ban giam hiéu trudong, Pang vién trong Chi bo Sinh vién
va doan vién uu td. Dac biét trong nhiém ky gan vai vai
Ky niém 15 ndm Ngay truyén thoéng trudng (06/11/2000
- 0/11/2015), Hoi trai truyén thong Trudng Dai hoc Kinh
té - Luat Ian thi X — Nam 2016, Doan trudng ciing céc
co s6 Doan da 6 chirc nhiéu hoat dong chao rmrng
mang dam nét sang tae, doc ddo nhu mot mon qua cua

T6 chikc Doan danh gho trudng: cudc thi sang tac UEL
'irﬂngtm. Hoi nghi Nha khoa hoc tré 2015, Lién hoan van

hfra “Ban séc Viét” hoi nhap ASEAN, Hop mit Cuu sinh
g thanhd@p Ban lién lac Cyu sinh vién truong, thi
hiém trure tuyen “Ty hao trudng 161", khanh thanh
ng trinh Khu vudn tri thic, ..

oat dong trong giai ﬂnan véi nhiéu su thay doi vé

.. gac van ban phap li, nham nang cao nang luc thuc hanh

luat, Boan trrong xay dung nhiéu giai phap gido duc
phap luattai truong va trong khdi PHQG: chuong trinh
Ngay hoi phap luat danh cho thiéu nhi lan dau tién duogc

16 chuic tai 06 diém trudng tiéu hoc trén dia ban Quan 9,

Quan ThuDirc - TP. HCM, Ngay hoi phap luat 2014, 2015
va 2016, eugethi-hoe thudt-Banh thirc tiém nang véi quy
mé cap Thanh an dau tién duge t3 chire, cude thi Toi -

Luat str'trrond lai, céc hoat dong tuyén truyén cong tac

cap trurdng va cap Thanh (Tam nhin xuyén thé Ky va Khh2 (hiau ci-d@a@i bigu Qudc hdi va Hoi dong nhan dan céc cap

sang thoi dai), cudc thi Hanh trinh theo chan Béc, cudc
thi Sdng mai tén Ngudi, Viét Nam dep nhat tén Nguoi,
Hanh trinh H6 Chi Minh, Hoi thi Anh séng soi dudng do
TW Doan TNCS Ho Chi Minh td chirc; Vlog - Toi la sinh
vién Kinh té - Luat, Song nhu nhitng déa hoa...Bén canh
do, Doan truong khdng ngirng t6 chirc cac hoat dong voi
phuong cham "Xay dung uéc mo, hoai bao cling vdi tinh
than tinh yéu truong, nganh hoc, yéu nghién ciru khoa
hoc, déc biét y chi lap than - 1ap nghiép, chu dong hoi
nhap" thong qua cac chuong trinh giao luu két ndi cac
thé hé sinh vién, cdc guong sinh vién 5 tot, ho trg khoi
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nhiém ky 2016 -2021. Khong dirng lai trong cac hoat
dong phong trao, nhiém ky 2014 -2017 danh dau budc
phat trién trong cong tac hoc tap, nghién ctru khoa hoc
trong trong cdn bo Doan tré va Doan vién thanh nién.
Céac cong trinh khong chi cé tinh i'ng dung cao ma cang
dat duoc céc giai thuong cao nhat trong cdc cudc thi
Nha khoa hoc tre, EUREKA,... dugc tich |Gy thong qua cac
chuong trinh bd tro clia Doan truong: toa dam “Nang
cao strc hit cho bai giang”, ban hanh“Quy trinh nghién
ctru khoa hoc sinh vién”, td chirc Lién hoan guong dién
hinh day tot, hoc t6t truong Dai hoc Kinh té - Luat lan [,

https://tieulun.hopto.o

g



nam 2016, San giao dich chirng khodn ao FESE (FESE
Group), cudc thi WAPA Challenging (CLB WAPA), cudc
thi Khai nghiép kinh doanh (CLB GPA), Cudc thi Chién
luge xuyén bién gidi vai cha dé “Giai ma TPP" (CLB Kinh
doanh quoc té), cudc thi CFO the Challenge - Tim kiém
giam doc tai chinh tiém nang (CLB F&B), cudc thi Nha
hoach dinh chinh sach tré (Khoa Kinh té), Hanh trinh Ké
- Kiém (CLB Wapa), cudc thi Danh thic tiém nang Luat
(Doan khoa Luat), Téi — Luat su tuong lai (Poan Khoa
Luat Kinh t&), Thir tai tri thire Luat (CLB Tri thire Luat),...

Tap thé can bd Doan, DVTN truwong da chu dong
va sang tao thuc hién nhirng ndi dung cta nghi quyét
Dai hoi da thong qua, linh hoat truyén tai chi dé cong
tac tirng ndm hoc theo dinh hudng va chi dao cua Ban
Thuong vu Thanh Doan, Ban Can su Doan PHQG - HCM,
Dang uy - Ban Gidm hiéu truong va cdc hoat dong cu
thé. Phat huy duogce sirc manbh, tinh than doan két ocac
cap can bo Doan, tao strc lan toa manh mé trong viéc
trién khai hiéu qua céc chuong trinh hanh dong, chuyén
hda nhirng ndi dung vao thuc t& mot cach thiét thuc hon,
thu hat dong dao BVTN tham gia, hoan thanh xuat sac
nghi quyét do Dai hdi thong qua.

2. Cac hoat dong chao mirng Dai hoi Doan TNCS Hé Chi
Minh truong Dai hoc Kinh té - Luat, Dai hoc Quoc gia
thanh pho Ho Chi Minh nhiém ky 2017-2019.

Trong khong khi ron rang dai hoi Doan TNCS cac
cap ndi chung va Dai hoi Doan TNCS Ho Chi Minh truong
Dai hoc Kinh t& - Luat Ian tha VI Nhigm Ky 2017 - 2019
noi riéng, Doan truong da, dang va sé -‘\ g,
khai dong bo cac phong trao thi dua, nhirng ¢hur@ng trin
hanh dong thiét thuc thuc hiéu qua nha :

T6 chirc céc dién dan lay y kién dong gép'du thao
van kién Dai hi tai cac Chi Doan, Doan co s&'va cac-doi
tugng: Ban chi nhiém Cau lac bd truc thude;.sinh vién
5 t6t, guong sinh vién dién hinh Thanh nién lam theo loi
Bac, sinh vién dat thanh tich cao trong hoat dong nghién
ctiu khoa hoc,... 1ay y kién dong gop y kién cua'do@n vién,
thanh nién théng qua céc hoat dong hién ké 'y tuong tre,
toa dam chuyén d&, cac trang mang xahoi.

To chirc céac hoat dong tuyén truyén, chaoming

t.s‘_n..i'____ u _

doan vién thanh nién ciing hudng ng, cuthe ™~ >

VI.

Ddc biét, Doan truong két hop véi cac hoat dong dic
thi hang nam vdi cac hoat dong trong diém chao mirng
Dai hdi Doan nhu: Hoi thi Olympic cac mon khoa hoc
Mac - Lénin va Tu tuong H6 Chi Minh [an VII = Nam
2017; chuoi cac cudc thi hoc thuat: San giao dich chirng
khodn ao Fese, cudc thi Khai nghiép kinh doanh, "Néu
toi la thong doc ngan hang trung wong” Lan Il = Nam
2017, "CFO the challengs” lan Ill = Nam 2017, Magic
Windows lan IV = Nam 2017, Danh thirc tiém nang Luat
lan Il = Nam 2017; chuong trinh gap & doi thoai lanh
dao nha truong vai sinh vién, giao lru Tiép Ira Dang,
|6p cam tinh Doan, hoi nghi mo phong phién hop Quéc
hoi tré, hop mat cdn bo Doan truong cédc thoi ky ky niém
15 thanh lap Doan trudong Kinh té - Luat; chudi chuong
trinh "HO trg sinh vién khoi nghiép"; chudi chuong trinh
hoi nhap;..

3. Ky vong vao Dai hdi Doan TNCS Ho Chi Minh Doan
truong Dai hoc Kinh té - Luat, Pai hoc Quéc gia thanh
phé Ho Chi Minh nhiém ky 2017 - 2019.

Véi khau hiéu hanh dong “Tudi tré Kinh té - Luat: Virng
tri thire - Rén k§ néng - Chi dong séng tao - Dan than lap
nghiép”, trong nhiém ky VII, Doan trudng nhan manh sé
ti€p'tuc phat huy vai tro tham muu cho Dang uy - BGH
Nha truong vé cong tdc Doan TN - Hai SV; tdng cudng
tap hgp thanh nién Nha trudng, doi méi hinh thirc noi
dung t6 chirc cac heat dong gido duc truyén thdng, lich
st; boi dap long yéu nudc, tinh than tinh nguyén vi cong
\ trong €ong tac tuyén duong va nhan rong cac

Inh tir'ede giai thuong va cac cugc van dong cla

At .L p 10 chirc Doan.

Joan trudng s€ ma rong quy mo, nang cao chat lurgng
gac cude thi-hoc thuat, nhan rong cac y tuang khai ng-

hiépﬁr gdc cudc thi, phat trién manh mé phong trao hoc

tap va nghién ctru khoa hoc trong DVTN; tap trung dau
tur cacgiai phdp tang cudng strc hap dan cua cdc l6p rén
luyen k§ nang, nhat 1a cac hoat dong, moi trudng gilp
phat trién kj nang hai nhap trong bdi canh hdi nhap kinh
1€ quac té nhamhd trg, nang cao ban linh thyc hanh x3
hoi, chi-déng hoc-tap, tich cure rén luyén;

Day manh truyén thong, ing dung cong nghé trong

Dai hoi Doan TNCS H6 Chi Minh trudng Dai gq% N“En‘é’e cong t?'fr,ﬁ;‘[l phat huy nét dac trung, doc déo riéng cua
W . ' N ra"

- Luat lan tha VI nhiém ky 2017 - 2019.

Phat dong hai thi thiét ké an pham, bd san phdm tuyén
truyén co dong, thuc hién 01 phéng su anh, 01 phéng su
dudi hinh thirc video clip vé céc hoat dong tiéu biéu vé
viéc to chirc Dai hoi Doan TNCS Ho Chi Minh truong Dai
hoc Kinh té - Luat lan tha VI nhiém ky 2017 - 2019.

Phat hanh b san pham tuyén truyén truc quan vé Dai
hdi bao gom: Ky yéu sach anh, phu luc 15 hoat dong tiéu
biéu ctia Doan, hinh anh, biéu trung, 4n ph@m gidi thiéu
cd nhan, tap thé dién hinh, mé hinh, giai phép tiéu biéu
trong cong tac Doan va phong trao thanh nién nhiém ky

phnng o thanh nién Nha trudng. Véi su thay dai doi
ngd can bd ndng cot trong nhiém ky téi, Doan truong sé
tap trung nang cao nang luc, kj ndng cta doi ngii cén b
Doan thanh nién, nhat |a trong thoi ky hoi nhap quoc té
va coi la hoat dong trong tam nhat cta nhiém ky.

Véi niém tin vao thé hé mdi, st mang mdi cua Doan
truong trong nhiem ky 2017-2019, chic Cong tac Poan
va phong trao Thanh nién cua Poan trudng Kinh té - Luét
nhiém ky VII sé phat huy truyén thong va sang tao, gat
hai nhiéu thanh tich hon nira./.
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USING THE I-R-A-C STRUCTURE IN

WRITING EXAM ANSWERS

(SO DUNG CAU TROC IRAC TRONG BAI KIfM TRA TU LUAN)

The IRAC method is a framewaork for organizing your
answer to a business law essay question. The basic
structure is: Issue, Rule, Analysis, and Conclusion. Us-
ing this simple framework for structuring your answer
will ensure that you have written a complete answer.

Issue

Begin your answer by stating the issue present-
ed by the essay question. Sometimes the question
will provide the issue for you. If not, then ask: What is
the legal question that, when answered, determines
the result of the case? The issue should be stated
in the form of a question in a specific, rather than
general form: “Is there an agency relationship if
there was no ¢ ompensation paid?” would be an ac-
ceptable issue. “Will the plaintiff win?” would not be
acceptable. Note that the issue may be case specific,
mentioning the parties’ names and specific facts of
the case. Example: “Did Jones have an agency re-
lationship with XYZ Corp. due to his acting on behalf
of XYZ and following its instructions?” The issue can
encompass all cases which present a similar ques-
tion. Example: “Is an agency created whenever there
is an employme nt relationship?” Most cases present
one issue. If there is more than one issue to address,
then you must write a separate IRAC analysis for each
Issue.

Rule

The rule describes which law or test applies to the
issue. The rule should be stated as a general princi-
pal, and not a conclusion to the particular case being
briefed. Example: "An agency relationship is cre-
ated when there is agreement that the agent will act
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Dich boi: Dang Nguyén Nguyén Thanh (K16501)
& Dang Thi Thu Sang (K16502C)
Sinh vién Dai hoc Kinh té - Luat, DHQG Tp.HCM.

Phuong phap IRAC la mét cdi suon gitip ban sap
xép cau tra loi cho mot cau hoi tu ludn trong linh vuc
luat kinh doanh. Cau tric co ban bao gém: Van dg, Quy
pham, Phan tich va Két luan. Sur dung céi suon don
gian nay dé cau tric cau tra loi cua ban sé dam bao
rang ban c6 mot cau tra loi hoan chinh.

Van de

Bat dau cau tra l6i cua ban bang viéc néu lén van
dé dugc dat ra trong cau hoi cua bai tiéu luan. Thinh
thoang cau hoi sé cung cdp van dé cho ban. Néu
khong, hay hoi: Cau hoi phap ly ma khi dugc tra |0i
sé quyét dinh két qua cua vu viéc la gi? Van dé nén
dugc néu rd trong hinh thirc cia mot cau hoi cu thé,
hon la néi chung chung: “Liéu cé hay khong mot moi
quan hé ay quyén néu ¢ day khong cé bat ky khoan
b6i thudng nao duoc chi tra?” co thé sé la mot van dé
chap nhan dugc. “Nguyén don sé thang kién ch?” thi
khong thé chap nhan duoc. Chu y rang van dé cé thé
la mot vu viéc cu thé, dé cap dén tén cua cac bén va
cac su kién cu thé cua vu viéc. Vi du: “Jones da tirng
c6 mot quan hé uy quyén véi Tap doan XYZ bai vi anh
ta da dai dién cho XYZ va lam theo chi thi ctua ho phai
khong?” Van dé nay co thé bao ham tat ca cac vu viéc
ma ciling dat ra mot cau hoi twong tu. Vi du: “Co phai
moi khi cé moi quan hé lao dong thi sé tao ra mot su
y quyén?” Hau hét cac vu viéc chi dat ra mot van de.
NEu c6 hon mot van dé dé ban luan, ban phai viét mot
bai phan tich IRAC riéng biét cho tirng van deé.

Quy pham

Céc quy pham mo ta luat nao hay bai kiém tra nao
dugc ap dung cho van dé. Quy pham nén dugc néura
nhu mét nquyén tac chung, va khong phai la mot su
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for the benefit of the principal at the principal’s direc-
tion or control regardless of whether compensation is
paid” would be an acceptable rule. “The plaintiff was
the defendant’ s agent” would not be an acceptable
rule. Do not use parties’ names or specific facts from
the case. Hint: Frequently, the rule will be the defi-
nition of the principle of law applicable in the case.
Example: An agent may not use or disclose con-
fidential information acquired through the agency
absent an agreement to the contrary.

Analysis

The analysis is the most important, and the lon-
gest, part of your answer. It involves applying the Rule
to the facts of the problem or question. You should
use the facts to explain how the rule leads to the
conclusion. Discuss both sides of the case when
possible. Important: Do not merely state a conclu-
sion without also stating reasons for it. A conclusion
without reasons or explanation means that you have
not used the rule and the facts to analyze the issue.
Hint: The rule can be used as a guide in your dis-
cussion. Example: Suppose the issue is whether A
is an independent contractor. Using the facts of the
case, explain whether or not they fit into the definition
of what is an independent contractor: “In this case,
A was told by the foreman what to wear, how to op-
erate the machine, and when to report to work each
day, giving her little control over the job.” If the rule
is a test with multiple factors, then you must analyze
each factor by pointing out how the facts do (or do
not) fulfill each factor.

Conclusion

The conclusion is your answer to the Issue. State
the result of your analysis. Examples: “Smith is liable
for negligence” or “Therefore, no valid contract was
formed between X and Y." If there are multiple iss ues,
there must be multiple conclusions as well./.

két luan cho truong hop cu thé dang dugc tom tat. Vi
du: “Mot quan hé dai dién dugc thiét [ap khi cé mot
thoa thuan theo dé nguoi dai dién sé hanh dong vi
lgi ich cua nguoi duoc dai dién theo su chi dao hoéc
kiém soat cua nguoi dugc dai dién bat ké la co boi
thuong hay khong” sé la mgt quy pham dugc chap
nhan. “Nguyén don |a dai dién cta bi don” sé khong la
mot quy pham dugc chap nhan. Khong dugce sir dung
tén cula cédc bén hay cac dir kién cu thé clia vu viéc.
Gai y: Thong thuong, quy pham sé la dinh nghia cua
cac quy pham phap luat dugc ap dung trong vu viéc.
Vi du: Trir khi c6 thoa thuan, mot ngudi dai dién khong
duogc sur dung hodc tiét 16 thong tin bi mat co duogc
thong qua viéc dai dién.

Phan tich

Phan tich |a phan quan trong nhat, ciing la phan dai
nhat trong phan tra |6i cta ban. Phan tich la viéc ap
dung quy pham vao dir kién cla van dé hay cau hoi.
Ban nén str dung nhirng dir kién dé giai thich cach cac
quy pham dua t6i két luan. Hay bién luan ca hai mét
cua vu viéc khi co thé. Diéu quan trong: Khong nén
dua ra bat ctr két luan nao ma khong tim ra nguyén do
clia ng, mot két luan ma thiéu di nguyén do hay giai
thich thi c6 nghia |a ban da chua str dung nhirng quy
pham hay nhiing dir kién dé phan tich van dé. Goi y:
Quy pham co thé dugc st dung nhu mot chi dan trong
binh luan cua ban.Vi du: Gia str van dé la A co phai
la mot nha thau doc lap khong. Str dung céac dir kién
cua vu viéc, giai thich liéu A cé rng vai dinh nghia
mot nha thau doc lap hay khong. “Trong vu viéc nay,
A dugc quan doc chi dan phai mac nhu thé nao, diéu
khién mdy mdc ra sao, va can phai cé mat ¢ dau dé
lam viéc moi ngay, khong cho cé ay mét chat ty chu
nao trong cong viéc". Néu quy pham la mot bai kiem
tra vai nhiéu yeu to, thi ban phai phan tich tirng yéu t6
bang cdch chi ra cach cac dir liéu thoa (hodc khong
thoa) tirng yéu to.

Két luan

Két luan chinh |a cau tra 16i cia ban cho van dé.
Hay phat biéu két qua phan tich cta ban. Vi du: “Smith
phai chiu trach nhiém phap Iy cho su cau tha" hay “Boi
vay, khong hé cé hop dong co hiéu luc nao dugc ki két
gira X va Y". Néu co nhiéu van dé, sé dan dén nhiéu
két luan tuong tng./.
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SAMPLE IRAC ANALYSIS

Caroline was employed as a receptionist for ABC Corporation. Her desk was located at the entrance of the
corporate office and her duties were to greet customers, answer telephone calls, sort mail, and respond to
general requests for information about ABC. One day, while all of the managers of ABC were out of the office,
a representative of XYZ Insurance Co. stopped by to solicit ABC as a new client. He told Caroline that he
wanted to find out whether ABC might be interested in canceling its present employee health insurance plan
and adopting a plan provided by XYZ. Although Caroline explained that none of the ABC managers were in
the office, the XYZ representative nevertheless described his company’s health insurance plan in detail. When
Caroline reacted by stating that XYZ's plan sounded better than the current ABC plan, the XYZ representative
immediately produced a contract for Caroline to sign. Reluctantly, Caroline signed the contract accepting the
offer to adopt XYZ's insurance plan. If XYZ seeks to enforce the contract against ABC, is ABC bound to the
contract?

ANSWER EXPLANATION

Whether the insurance contract is binding on ABC Corp.  Fjrst the main issues to be addressed are
depends on whether Caroline had actual or apparent author- stated.
ity to enter into it. Actual authority is the agent’s power or
responsibility expressly or impliedly communicated by the
principal to the agent. Express actual authority includes
the instructions and directions from the principal, while im-
plied actual authority is the agent's ability to do whatever is
reasonable to assume that the principal wanted the agent
to do to carry out his or her express actual authority. Here, The rule of law or legal test is applied to
Caroline’s express authority was to answer phones, direct the facts. Note that the facts are not merely
messages, collect and sort the daily mail, greet visitors, and  repeated, rather, they are linked to elements
schedule appointments for the company managers. Her of the rule or test as evidence to explain and

implied authority was to do anything reasonably related to justify the ultimate conclusion that there is
performing those duties. She was not given any express au- g otyaf authority.

thority to sign contracts, and signing contracts was not re-
lated to or implied in her duties as a receptionist. Therefore,
Caroline had no actual authority to bind ABC to the contract.

Next, the applicable rules of law or legal
tests to be used in analyzing the issue are
explained.

Conclusion as to the first issue.

Apparent authority arises when the principal’s conduct, o
past dealings, or communications cause a third party to The general rule of law to be applied in ana-
reasonably believe that the agent is authorized to act or lyzing the next issue is stated.
do something. In this case, ABC did not communicate to
XYZ that Caroline had authority to enter into an insurance The rule is applied to the facts. Note that
contract, and no facts suggest that ABC and XYZ had done the facts mentioned are those that relate to
business in the past. The nature and typical responsibili-  the definition of apparent authority.
ties of Caroline’s position as a receptionist does not make
it reasonable for the XYZ representative to conclude that
she was empowered to select and approve health insurance
plans for ABC's employees. Thus, Caroline had no apparent
authority to authorize the contract. Because Carolinedid not  * hed
have either actual or apparent authority to sign the contract, [SSU€ of liability.
it is not binding on ABC Corp.

Conclusion for the second issue.

An overall conclusion is reached as to the
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MAU PHAN TICH IRAC

Caroline dugc nhédn vao lam tiép tan tai Tap doan ABC. Ban lam viéc cua co6 dugc dat tai 16i vao van phong
tap doan va nhiém vu cta c6 la chao don khach hang, tra |oi dién thoai, phan loai thu va hoi dép nhitng yéu
cau thong tin chung vé ABC. Mot ngay, khi tat ca lanh dao cua ABC déu vang mat tai van phong, mot nguoi
dai dién cho Cong ty Bao hiém XYZ dén va c8 gang 16i kéo ABC trg thanh khach hang méi ctia ho. Ong ta néi
v@i Caroline rang 6ng ta mudn biét hién tai ABC c6 mudn huy ké hoach bao hiém sirc khoe hién tai cho nhan
vién khong va str dung ké hoach ctia XYZ cung cap. Mac du Caroline da giai thich rang hién tai khong con lanh
dao nao ctia ABC trong van phong, dai dién ctia XYZ van tiép tuc trinh bay vé ké hoach bao hiém sirc khoe mot
céch chi tiét. Khi Caroline phan (rng lai rang ban ké hoach cta XYZ nghe c6 ve t6t hon ban ké hoach ctia ABC
hién tai thi dai dién cua XYZ ngay lap tirc dua ra mét ban hgp dong cho Caroline ki tén. Bat dac di, Calorine da
ki ban hop dong chap thuan ké hoach bao hiém cta cong ty XYZ. Néu XYZ tim cach budgc ABC thyuc hién hgp

dong, ABC c0 bi rang budc boi hgp dong nay khong?
TRA LOI

Cho du hop dong bao hiem rang budc Tap doan ABC phu
thudc vao viéc Caroline cé tham quyén thuc té hodc tham
quyén bé ngoai dé tham gia. Tham quyén thuc té la kha
nang hodc trach nhiém cua nguoi dai dién dugc biéu hién
ro rang hodc ngam dinh truyén dat tir nguoi dugc dai dién
tdi nguoi dai dién. Tham quyen thyc té ro rang bao gom céac
hudng dan va chi dao tir nguoi duoc dai dién, trong khi tham
quyén thuc té ngam dinh |a kha nang cta nguoi dai dién dé
lam bat cir diéu gi hgp Iy trong gia dinh rang nguai dugc dai
dién muon nguoi dai dién phai lam dé tién hanh cac tham
quyén thuc té& rd rang ctia minh. O day, quyén han rd rang
cua Caroline la tra |oi dién thoai, chuyén tin nhan, thu thap va
sap xép thu hang ngay, chao khach, va sap xép lich hen cho
cac lanh dao cta cong ty. Tham quyén ngam dinh cta co la
lam bat ctr diéu gi lién quan mot cach hgp ly dén thuc hién
nhirng nhiém vu trén. Co khong c6 dugc bat ky tham quyén
ro rang nao dé ky hop dong, va ky hgp déng khong lién quan
dén hodc dugc ngam dinh trong nhiém vu cta co nhu mot
nhan vién |é tan. Do do, Caroline khong cd tham quyén thuc
té dé rang budc ABC vai hgp dong.

Tham quyén bé mat dugc tao ra khi hanh dong, nhitng
giao dich trong qua khtr, hodc su lién lac cua nguoi dugc
dai dién lam cho mot bén thir ba cé ly do dé tin tudng rang
nguoi dai dién co tham quyén dé hanh x(r hodc lam mot diéu
gi d6. Trong vu viéc nay, ABC da khong lién lac véi XYZ rang
Caroline co tham quyén dé tham gia vao mot hgp dong bao
hiém, va khong co6 dir kién nao ggi rang ABC va XYZ da cé
quan hé kinh doanh trong qua khir. Ban chat va dac trung
trach nhiém cua vi tri cia Caroline la mot nhan vién tiép tan
khong tao ra sy hgp ly dé cho dai dién cua XYZ di dén két
luan rang c6 da co dugc kha nang lua chon va phé duyét ké
hoach bao hiém y té cho nhan vién ctua ABC. Do do, Caroline
khong co tham quyén bé ngoai dé thong qua hgp dong. Bai
vi Caroline da khong cé ca tham quyén thuc té lan tham
quyén bé ngoai dé ky hgp dong, né khong thé rang budc
ABC Corp.

GIAI THiCH

Trude tién, cdc van dé chinh can giai quyét
phai dugc néu ra.

Tiép theo, can giai thich cac quy pham phap
luat c6 thé ap dung duoc hodc cdc bai kiém
tra phdp luat dugc su dung trong viéc phan
tich van de.

Cac quy pham phap luat hodc cac bai kiém
tra phap luat duoc ap dung cho cdc dir kién.
Chi y rang cac di kién khong don thuan
duoc lap lai, ma ching lién két vdi cdc yéu
t6 cua cac quy pham hodc cdc bai kiém tra
nhu la bang ching dé giai thich va chirng
minh cho két ludn cudi cling rang ¢ déy
khong co tham quyén thuc té nao.

Két luan van dé dau tién.

Quy pham phap luat chung duoc ap dung
trong viéc phan tich van dé tiép theo dugc
néu ra.

Cdc quy pham duoc ap dung cho cac dir
kién. Chu y rang cdc su kién dugc dé cap tdi
la cdc su kién co lién quan dén dinh nghia
cua tham quyén bé ngoai.

Két luan van dé thu hai.

Mot két luan téng quat duoc dat dén trong
van dé cua trach nhiém phap ly.
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WORD SEARCH GAME

IRAC STRUCTURE

z
N
HWUJBWB Z X
Y R AHOG X I
F Q ORE P R
I S P S O Z
P R I N C
H U U F
K A K A Q
H DQ O Z
A 6 ENC Y
O R P I S5 Q
B P H B C D K
O B C X C
L B V A
U M

Agent

n. a person who is authorized to act for an-
other (the agent's principal) through employ-
ment, by contract or apparent authority.

Danh tir. La nquoi ¢6 duge tham quyén dé
hanh dong thay cho nguoi khac thong qua
nhan viéc, hgp dong hodc tham quyén bé
ngoai (Ngudi dai dién)

Principal

n. The person hiring and directing employ-
ees/agents to perform his/her/its business.
Danh tir. Nguoi di thué va chi dan nhéan vién/
ngudi dai dién diéu phdi cong viéc cla minh
(Ngudi dugc dai dién)

Representative

n. An agent.

Danh tir. Mot nguai dai dién.
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M K Z S HV J Y
vV w X B O E X J X
S X E L N F M
Y O Z I E Q M
w B C E U
Z I X M
T Y
Agency

n. the relationship of a person (called the agent) who acts on
behalf of another person, company, or government, known as
the principal.

Danh tir. Moi quan hé giira mét ngudi (ngudi dai dién) ma
thuc hién cong viéc thay cho nguoi khac, cong ty hay chinh
phu (nguoi dugce dai dién).

Solicit

v. to ask somebody for something, such as support, money or
information; to try to get something or persuade somebody to
do something.

Dong tlr. Yéu cau ai mat thir gi do, nhur |a su gidp da, tién hay
thong tin; c6 gang c6 dugc thir gi d6 hodc thuyét phuyc ai lam
diéu gi do.

Binding

Adj.Something must be obeyed because it is accepted in law.
Tinh tir. Diéu can phai tuan theo vi nd dugc phap luat cong
nhan.
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Trai - Nghiém -

WORKSHOP
K¥ NANG VIET CHO SINH VIEN LUAT

Tran Thi Thu Thao
Sinh vién K16503C, DH Kinh té - Luat, DH Quéc gia TPHCM

Vo 3 —— | .

i) e

'
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Workshop “K§ nang viét cho sinh vién luat” la chuong trinh thuong nién dugce to chire bai Cau lac b Nghién
ctru va Tu van Phap luat (LRAC) trude khi moi s6 chuyén san “Sinh vién & Phap luat” dugc phat hanh. Work-
shop thuc hién vdi mong mudn truyén tai dén sinh vién nhirng ki nang co ban nhat cta qua trinh viét va nghién
ctru cling nhu tao co hoi cho sinh vién hoc hoi nhirng kinh nghiém méi va nang cao kha néng viét von co cua
minh. Tir do, sinh vién sé biét cach lam thé nao dé co thé hoan thanh duge mot bai viét du “chuan” nhat.

LRAC da to chirc Workshop lan dau tién trude khi ra mat chuyén san s6 02 - 03/2017 vao ngay 25/02/2017
vao lic 8h30 tai phong A.310, Truong Dai hoc Kinh té - Luat v6i su gop mét clia dién gia la PGS.TS Duong Anh
Son cling gan 50 ban sinh vién tham du. Noi dung cta chuong trinh gém 3 phan chinh: Phan dau tién la phén
trao doi kinh nghiém, phan thur hai la vé qua trinh nghién ctru mot van dé va phan cudi cling la cach thirc trinh
bay ndi dung da nghién ctru.

Trong phan m¢ dau, PGS.TS Duong Anh Son da chia sé kinh nghiém cua thay vé cac van dé sinh vién
thuong mac phai, va giai dap cho cau hoi “Vi sao khong nén viét theo ban nang?”. Véi nhirng chia sé ngan gon
nhung vo cling dang gia, thay da phan nao gilp cho sinh vién nhan ra dugce nhitng khiém khuyét thuong mac
phai cia minh, tir d6 c6 cdi nhin ding han, méi mé hon vé kj ndng viét.

Trong phan hai va ba vé qua trinh nghién ctru va céch thire trinh bay ndi dung nghién ctru, thay Son da ciing
cap cho tat ca sinh vién tham du nhirng kién thirc tong quan nhat vé nhirng noi dung nhu: cach chon dé tai,
cdch tim kiém nguon tai liéu, cach thirc viét bai va cdch ghi nguon. Khi da dinh hinh dugce nhitng y tudng nghién
ctru thi viéc bat tay vao thuc hién trinh bay y tudng do ciing la mot van dé dang luu tam. Qua nhirng chia sé
tan tam va day thu vi cta thay, sinh vién da gop nhat dugce cho minh rat nhiéu nhitng thong tin dang gid va bo
ich cho viéc luyén tap va cai thién kj nang viét cua minh.

Dan xen phan trinh bay va chia se cua thay la nhirng cau hoi tir cac ban sinh vién. Dac biét, véi cau hoi “Thua
thay, thay da lam thé nao dé rén luyén ki nang viét cua ban than?” tir mot sinh vién nam nhat, thay Son da tra
|oi: “Toi viét, va toi khong so nguoi ta ché t6i dot”. Moi cau hoi dé dugec nhan mot phan qua nho nho tir Ban t6
chirc nhu mot 161 cam on va co vi tinh than cho cac ban sinh vién.

Tir sur hét minh cla dién gia - PGS.TS Duong Anh Son dén su hgp tac, nhitng y kién déng gép tir cac ban
sinh vién cho cdng tac td chirc chuaong trinh chinh la nhitng dong luc cho LRAC tiép tuc xay dung cac chuong
trinh khac nham kién tao mai truong nghién ctru - thuc hanh - phan bién cho sinh vién luat./.
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Trai - Nghiém

TRAI NGHIEM DE TRUONG THANH

[BAI PHONG VAN ANH LE DANG KHOA - SINH VIEN NAM 4 KHOA
LUAT QUOC TE TRUONG DH LUAT TP. HO CHI MINH -
GIAI 3 TOI - LUAT SU'TUONG LAI 2016]

“Khéng quan trong la anh di trén con dudng nao, cd diing vdi du tinh ban dau ctia minh khéng, chi

Thuc hién: Do Thi Phuong

Sinh vién K15504, Dai hoc Kinh té - Luat, DHQG Tp.HCM.

can biét dén cudi cung, muc dich cua anh cé duoc thuc hién hay khdng ma théi” - anh Lé Pang Khoa
(Sinh vién truong DH Luat) — giai Ba cudc thi Toi - Luat su tuong lai 2016. Ban khong nhat thiét phai di
trén con duong da duoc vé ra ma ban co thé tu tim ra con dudng ngan nhat dé dén dich - Téi da nhan
ra chan ly nay sau khi may man co duoc budi néi chuyén chia sé vdi anh Khoa. Bay gio ban hay nghe t6i
ké lai cdu chuyén &y, cé thé ban sé cam duoc diéu gi dé thd vi.
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Chao anh! Li do gi da khién anh quyét tam theo duoi
nganh Ludt? Do co phai la dam mé ngay tir dau cua anh
khong?

D6 la mot cau chuyén rat dai, thuc ra ngay tir nho
cho dén lop 11, anh xac dinh la anh hoc kinh t&, nhung
dén nam lép 12, anh da tu hoi rang “Phép luat co6 bao
vé dugc cho cong ly hay khéng?” sau khi anh doc dugc
cau chuyén vé phap luat dang ndi com thoi bay gio. Va
ciing cé mot sur kién xay ra ngay chinh gia dinh anh, né
dat cho anh mot cau hoi la “Phap luét co gia tri gi?”.
Ctr thé dén cudi nam 12, khi anh gap mot nguoi thay
day van cua anh - mgt nguoi ma anh rat tin tuong, anh
da hoi thay vé viéc nén chon luat hay kinh té, vi lic
ay anh dang co y dinh thi truong Ngoai Thuong, thay
da khuyén anh di theo luat: “May dac biét hon nguai
khac vi may co thé cam dugc, cé thé dat minh vao vi
tri cia nguoi khac”. Do la loi nhan xét cua thay lam
anh nhd mai, né khién anh suy nghi nhiéu hon, anh doc
nhiéu hon, va anh van ding gitra hai lua chon nay cho
dén ngay thi dai hoc. Cudi cling anh da chon luat, cau
chuyén nay da dan 16i anh dén tan bay gio.

Vi sao anh lai biét dém va tham gia chuong trinh Toi
- Luat su twong lai 2016 (TLSTL)?

Chac la do PR t6t (cu6i Ion). Khi thay cac ban trong
Ban t0 chirc chuong trinh dét ban o truong anh, vi to
mo nén anh da ghé lai xem sao. Pon gian vi anh luon
mudn thtr stre ban than minh véi cac cudc thi vé luat
thoi, anh khodi cai viec kham pha ban than minh. Hon
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nira khi anh doc thé thirc cac vong
cua cudc thi anh ciling thay no rat
thu vi va co |é sé phu hop vaéi minh.
Cudi clng anh da quyét tam dang
ky.

Qua cudc thi TLSTL anh da nhan
duoc nhifng gi a?

Rat nhiéu la dang khac. Dau tién
la vé sinh vién truong UEL. Anh co
thém nhiéu ban mdi; Biét duoc
diém manh diém yéu cta truong
UEL |a nhu thé nao, khac nhu thé
nao vai truong ULAW... Trude day
anh ciing tham gia nhiéu cudc thi
vi du nhu ¢ truong Dai hoc Ngan
Hang hay truong Dai hoc Khoa hoc
Tu nhién. Tiép theo la vé kién thirc,
ca vé luat va vé kién thirc thuc té
da bo sung vao phan kién thirc con
thiéu ctia anh. Dac biét |a phan tra-
nh luat & vong teamwork [ban két],
anh nhin thay moi ngui tranh luan
nhu thé nao, diém manh diém yéu
ra lam sao, anh gom vé lam tai san
cho riéng anh (cudi).

Cam giac cua anh khi vira nhan
duoc giai thuong va bay gio khi da
nhan duoc giai thuong a?

Tai thoi diém anh nhan duogc
giai thuong thi anh thay hai tiéc
nhung anh ciing xing dang. Thuc
ra thi hom day anh co van dé vi strc
khoe, ciing khong trach ai dugc vi
do la 16i cua ban than, nhung thuc
su anh van thay hoi tiéc. Con bay
gio' thi anh cam thay rat vui, vi anh
da nhan dugc rat nhiéu tht sau
cuoc thi.

Ai Ia ngudi trong team cua anh
khién anh an tuong nhat a? Méi
quan hé cua anh va team dén gio
ra sao?

Co |é nguoi anh an tuong nhiéu
nhat chinh |a Phuong truong UEL
vi ban ay rat diém tinh khi giai
quyét moi thir, cé ké hoach. Anh
con nhé khi team anh nhan dé tai,
ban &y c6 tu duy rat kién dinh. Sau
mot hoi tranh luan thi nhém anh da

cung nhau dong tam giai quyét dée
tai do. Anh rat tiéc khi nhom anh
khong dugc vao hét, chi co anh va
Phuong vao vong trong.

An tuong cia anh vé cudc thi
TLSTL Ia gi a?

Rat la la diéu an tuong nhat cua
anh vé cuoc thi khong phai trong
lGc thi ma la sau lic thi. Lic do anh
co tham gia cuoc thi “Mat ma ngon
t” o truong DH Ngoai Thuong va
gianh giai quan quan, that bat nqo
la cac ban sinh vién truong UEL lai
dén chic mirng anh. Hoi ra mdi
biét cac ban biét anh qua cudc thi
TLSTL, anh van nhé cai luc MC hoi
ai la nguoi thang cudc, cdc ban
trrong UEL ho to tén anh, anh thuc
sur rat xtc donag.

Khi da tham gia rat nhiéu cac
cudc thi khac nhau, anh co thé chia
se vé cac ki nang, kinh nghiém can
thiét khong a?

Anh da tham gia khoang muai
mady cudc thi r6i, nhung anh
chuyén vé cac cudc thi hiing bién
nhiéu hon, anh ciing da tham gia
rat nhiéu cudc thi. Vi du nhu cudc
thi “Rung chudng vang” cua truong
Pai hoc Khoa hoc Tu nhién thi
n6 can kién thirc tong quat nhiéu
hon; Cudc thi “Sailing home” cua
trvong DH Quoc Té, nd cén tiéng
anh va kién thirc xa hoi noi chung.
Cac kien thirc vé luat va hing bién
rat can cho cac cudc thi ¢ truong
ULaw va cudc thi TLSTL cta UEL.
Ben ngoai cac truong dai hoc thi
anh ciing thi nhiéu cac cudc thi,
nhung chu yéu tat ca cac cudc thi
thi can kién thirc xa hoi va ki ndng
hing bién; cac chuong trinh vé luat
thi kién thirc vé luat 1a khong thé
thiéu, vi vay hay trang bi cho minh
mot hanh trang tot va su tu tin
trurde khi di thi nhé!

Anh da co kinh nghiém thuc tap
o nhiéu noi roi, anh co thé cho biét
su khac nhau giira di hoc va di lam

khong a?

Nam hai anh da dugc thay Pho
Khoa [Luat Qudc té] gidi thiéu cho
kién tap ¢ mot cong ty luat sau
khi anh gianh giai nhat mot cudc
thi ¢ truvong. Heé nam hai, anh co
lam sale cho mot trung tadm tiéng
anh, va dau ndm ngoéi anh lam tai
phong phap ché tai cong ty Galaxy,
chua ké cac cong viéc phu khac
nira thi anh nhan ra la khoang cach
cua viéc di hoc va di lam né khac
biét nhau lam. Di lam em sé phai
trai qua rat nhiéu tha, giai quyét
rat nhiéu cdi ma sach khong ai
day em. Vi du nhu ho sé dua cho
em mot chai nudc, thao hét nhan
dan bén ngoai di va hoi em: “Néu
ma mot cong ty tGi va yéu cdu em
cap gidy chirng nhan sa hitu tri tué
thi em lam gi?". Sé khong c6 cuodn
sach so hiru tri tué nao chi em lam
viéc do hét, em phai Ién trén mang
kiem xem lam thé nao dé nop ho
so, xong roi hoi y kién cac luat su
phai lam sao dé dang ki so hiru tri
tué, roi anh phai vé nha chup hinh
roi miéu ta.. Khong co cudn sach
nao day em ma em phai tly co (rng
bién hodc hoc hoi tir nguoi khac.

NG6i chung, trurong hoc cho em
Ii thuyét, cho em nén tang, cho em
cach danh gia van dé, cho em tu
duy. Con thuc té, phai la kha nang
irng bién cua em. Dem nhing cai
chung do ap dung vao van dé cua
em, dé em giai quyét né mot cach
tot nhat.

Anh co thong diép gi mudn guri
dén cac thi sinh nam nay cua TL-
STL 2017 khong?

Mot cdu ngan ngon théi: Hay
sdng dirng chi vi minh, thdy bat
binh, hay Ién tiéng, vi minh la nguoi
hoc luat ma con im lang thi dirng
hoi vi sao xa hoi khong di lén.

Réat cam on anh vi nhiing chia se
vira roi, chiic anh thanh cong trén
con duong cua minh. Hen gap anh
vao mot ngay khong xa!
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Trai - Nghiém -

PHIEN TOA TAP SV -
HANH TRINH TRAI NGHIEM UGC MO

Nguyeén Hiéu Binh,
Sinh vién Luat hoc K38, DH Luat TP HCM.

Guri loi tri an dén CLB Phién toa tap su, DH Luat Tp.HCM.

Cach ddy 4 nam, giong nhu nhirng ban sinh vién Luat hdao hurc budc vao ngéi truong mdi, téi luén nghi
rang day sé la noi t6i thuc hién udc mo cua minh. Toi mo méng sé cé mot ngay duoc lam Kiém sat vién, Luat su
hay Tham phan dé cd thé gidp do tat ca nhiéu ngudi nhu hinh anh Ii tuong téi van xem trén nhiing bo phim ndi
tiéng cua TVB Hong Kong. Vang, it nhat la t6i sé con mo cho dén nam tu néu nhu khéng ngay cudi nam nhat,
toi nhan ra hinh nhu co cdi gi do... sai sai. Nhirng bai hoc trén Iop van déu dan, nhifng gio thao luan cai nhau chi
choe cho dén luc ra vé. Va sau do thi sao nira? Toi van cé nhitng hoat déng ngoai khoa binh thudng, nhung thoi
thidc trong téi luén thudng truc mot cau hoi, minh khéng con cam thay Luat hap dan nira, nhifng kién thic van
chua du, t6i can nhiéu hon nhu thé va co phai mét dira “tang déng” nhu téi sé hop hon véi mét méi truong khac
ngoai Luat. That su ngay gio phit do, t6i da rat so hai néu nhu cau tra loi cua minh la: “Co”. Bai I€, toi sé khdng
thé nao chap nhan duoc viéc minh tiép tuc hoc Luat khi khong cd Iay mét su hing thd nao, minh ¢d thé van lam
tét vi trach nhiém nhung minh sé khéng thé hanh phtc vai viéc minh lam néu nhu chi vi trach nhiém. Toi bat dau
lao vao hanh trinh xac dinh lai diéu téi muén vdi cdi gia ma t6i nghi rang sé that sur dat néu cau tra loi nam ngoai
diéu téi dv liéu. Toi xem phim, t6i doc sdch, t6i tham gia cdc cudc thi dé tu huyén hodc minh rang Luat van mang
lai cho t6i niém hirng thiu. Va bi dat la cang tim kiém t6i nhan ra t6i khéng hop vdi Luat, giéng nhu cam gidc ban
dang yéu ai dé say dam va bat chot nhan ra minh khéng yéu ngudi do say dam nhu minh van nghi, minh dang
nung nau roi bo no. Tinh trang do cua toi tiép tuc té hon khi toi bat dau cup hoc nhiéu hon, t6i di loanh quanh
khap thanh phé vdi cam gidc “ti I6i” vi nghi hoc réi lai sau do tiép tuc suy nghi xem minh sé lam gi. Cho dén khi,
t6i doc duoc ban tin tuyén thanh vién cua CLB Phién toa tap
su (goi tat la PPTS). Thanh vién? Phién toa tap su? Téi dan
do réi nép don xin trng tuyén, ma hinh nhu cé Ié cudc séng
van con mudn cho t6i thém thu thach khi nhin thay danh sach
Urng cu vién vdi s6 luong thanh vién sé duoc tuyén: 30/200.
Ca Ié sé on, toi tran an minh va ng6i vao ban phong van. “Tai
sao em lai muén vao PTTS?" - “Em mudn trai nghiém, em
muén dan than, em mudn biét chinh xac diéu em can lam la
gi va em nghi CLB sé cho em méi truong dé.” - “Cédc vai dién
trén phién toa, em thich vai nao” = “Em mudn lam bi cdo, hodc
Luat su” - “Tai sao” = “ Vi em muén xem thu dirng dudi vanh
mong ngua co cam gidc gi, con Luat st em mudn giup ngudi
khac”. Va vang, vadi nhitng cau tra loi ngéc nghéch cua toi tai
thoi diém &y, t6i tro thanh thanh vién cua PTTS.

Va thoa long mong udc, téi dugc lam bi cdo dn dau tién, cam gidc minh bi cong tay va ngéi trén xe
chuyén dung cua canh sat mang dén cho t6i nhiing trai nghiém hiém c6 trong ddi, di nhin lén Héi dong xét xur 1a
ban, la anh chi cua minh nhung xung quanh, hang loat con mat hiéu ki chi tro, hang loat cu ndi trach téi sao con
tré ma lai buén ban thu hang trang chét nguai lai lam long t6i xon xao kho ta. Thi ra, chi co khi tra thanh ngudi
pham t6i, dirng giira cdi lan ranh thién - dc nghe phan xét vé toi I0i cua minh, khéng phai ai cling sé du diing
cam dé c6 thé ngdng mat Ién d6i dién va khi nghe tuyén phat cho hanh vi cia minh, ¢ I€ gid tri cua luong tri con
nguoi mai thuc su khién ta day dut hon ca. Chac do t6i “dién sau” vai bi cdo ngay hém &y, an thi hai, téi duoc
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chon lam Luat su. Doc néi dung vu an luc 9h t6i, t6i that s hoang mang vi hanh vi pham t6i cua than chu that su
khé dé bao chira. Toi tham khao y kién cua ngudi di trude, cac anh chi dong quan diém vé viéc dinh hudng bao
chira tot nhat la chi xin cdc tinh tiét giam nhe, quan diém cua ban Tham phan ciing rat ctrng ran déi véi hanh vi
nay. Chi ¢c6 minh t6i nghi rang c6 gi d6 khéng han hop Iy, con cach nao khac khong cho ngudi téi sap bao chira,
co vai tinh tiét trong vu dn néu phén tich co thé hudng vu an di theo mét cach khac, va mét dira sinh vién ndm
hai chua biét Luat hinh su la gi di tim toi khadi niém “chuyén hoa téi danh” liic 2h sang. That su an dé la an dien,
va t6i biét t6i khong can phai nhiét tinh nhu thé, nhung Ii do duy nhat dé t6i lam viéc do chinh la vi téi nghi rang
minh lam Luat su va minh can lam moi diéu t6t nhat cho than chu bang ndng luc cua minh mét cach hop phap.
Mat mét dém thirc trang t6i loay hoay viét xong bai bao chira, di stra bai, di rap an va cuéi cing di dién an. Toi
mang tat ca nhirng gi t6i biét, va nhitng cam xuc chan that nhat cua toi Ién phién toa ngay hom ay. Nguoi dan
dirng xem chung t6i rat dong, cam gidc ho chu tdm vao phién toa dang dién ra [am téi that su xtc déng.

Cudi phién toa, khi dang loay hoay phu moi ngudi
mang do6 vé, mot nguoi phu nir tudi trung nién, tdi gan toi va
co ban dong Kiém sat vién vdi hang nude mat 1an dai, co noi
ngan gon voi chiing t6i rang c6 thuong bi cdo qua, luat su nai
nhu vdy ma tdi 10 nam, ai khéng mot Ian Iam 16. Toi hoan toan
o | bat ngo va sau do Ia cam gidc vui sudng tot dinh xen lan diéu
*y .{ "";" 2820 | | e 2 A gido iéi am ép.fﬂhﬁ':?g.gh_}f‘ fuﬂ:?c fnét cr}i vi khan gia ngéy

M, Tty H S X By hom ay cham dén trdi tim t6i va co ban dien cung. N6 ciing
i |‘ﬁﬁ ~ g sy ) AL A chinh Ia "liéu thuéc” hiéu qua nhat cho chuoi ngay “chan nan,
S ok IRE" ﬂ ¥ T trong minh sai” cua téi. Toi hoc Ludt khéng sai, toi that su co
S — o thé di theo con dudong nay, va khi lam gi do bang ca trai tim,

== chiing ta nhéat dinh sé tao nén duoc diéu gi do that ky diéu.

Dén gio, toi da co hon 2 ndm gan bé vdi CLB cua minh, moi phién toa dién ra, moi vai tro t6i tham gia
déu dong lai trong toi nhiéu cam xtic buén vui Ian I6n. Téi van tiép tuc cé gang cho diéu minh lua chon ban dau,
va moi khi toi cam thay mét moi, nhirng ky niém vé phién toa lan dau tién lam luat su van la diéu lam t6i tu hao
nhat vé ban than. Dé6i khi udc mo sé chim khuat ddu dé gira nhirng cong viéc hang ngay chiung ta lam, nhung
néu that su co su kién tri va khat khao tim kiém, t6i tin rang chiing ta sé lu6n c6 nhitng co héi dé kiém dinh chinh
xac udc mo cua minh, co thé hoi lau vi can ching ta trai nghiém, nhung qua maoi trai nghiém dé, t6i nghi cac ban
va toi sé truang thanh hon va sé cham dén gan hon nhirng gi ma t6i va cac ban déu tran trong. Hoc Luat, khong
chi la kién thire, ky ndng ma con Ia su dan than cho nhirng diéu t6i va cdc ban clng tin tuang.

Tran trong!

¥
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Goc két noi

CHIA SE NGHE LUAT SU

Nhom thurc hién: Vi Thi Ngoc Huyén (K14502C), L& Hoang Dire (K15502),
Tran Ngoc Phuong Minh (K15502), Nguyén Lé Bao Chau (K16502)

Ly lich tom tat:

Ho va ten: Vo Duc Duy

Gigi tinh: Nam

Dia chi dang cu ngu : Can ho Central Park - Vinho-
mes - Quan Binh thanh - TP H6 Chi Minh - Viét Nam
Dién thoai: 090 688 7938

Email: dannyduy@santa-lawyers.com

Qudc tich : Hoa Ky/ Viétnam

Hoc van:

Tién s§ khoa hoc vé luat ( 2/2014), Truang Concordia
University (Hoa Ky)

LL.M (Thac si Luat) Tot nghiép, thang 5/ 2005

Thanh vién Nghiép doan Luat Su Hoa Ky - Thanh vién
td chirc Xa hoi My vé luat quoc té (The American So-
ciety of International Law,

Member)

Thanh vién cua Hiép hoi Luat di tri clia Hoa Ky

Gidy chirng nhan thanh tyu cta Chuong trinh Pro
Bono, 2005

Gidy chirng nhan dao tao co ban trong kinh doanh
Trung tam hoa giai cac tranh chap, Seattle, tiéu bang
Washington State
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S0 [ ty Santa Lawyers tai Viét Nam sé chia sé cho

Sinh vién Dai hoc Kinh té - Lut, DHQG Tp. HCM.

«r 3& Vi kinh nghiém gan 20 ndm hanh nghg,

* |uat su Vo Pure Duy - Truang Diéu hanh Céng

W Nhiing ban sinh vién ludt vé dam mé, vé kinh
nghiém hoc tap va lam viéc ¢ nudc ngoai,
S cing nhu du an thién nguyén Di Chim én

el 20+ Bai phong van chua dung réat nhiéu
8 nhiing loi khuyén bé ich cho cdc ban tré dang
ap U udc mo lam luét su trén con duong hoc
tap va hanh nghé tuong ai.

Giay chirng nhan cia Westlaw Dao tao - Hoa Ky Dai
hoc Qudc gia Thanh phé H6 Chi Minh- Truong Dai hoc
Luat Viét Nam - LL.B (Ctr nhan Luat) - khéa quoc té,
tot nghiép nam 1998

Kinh nghiém lam viéc & giang day:

Trudng diéu hanh Cong ty Santa Lawyers tai Viét Nam
tlr ndm 2005 dén nay

Tham gia Thinh giang cho Chuong trinh giang day
Kinh Té FullBright

Tham gia Thinh giang tai Truong Dai Hoc Kinh Té
- Vién nghién ctru phép luat Truong Dai hoc Kinh té
- Luat.

Co van phap ly cho Ngan hang Sacombank nam 2011
C6 van Ban tuan thu ngi bo - Cong ty tai chinh Jaccs
(Nhat Ban ) 2012

Cao van cho Tap doan tai chinh Golden Bridge (2008-
2011)

Cong ty United Liberty, United States of America : Co
van chuyén mon ( 2005-2008) Hoa Ky

Superior Multi Packaging Singapore, 1998 - 2002 Tw
van ndi chinh
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Chao anh,

Anh co thé chia se vai tui em ly
do anh chon theo dudi nganh Luat
khong a?

Theo dudi nganh luat hay luat
su, hai cai do khac nhau nha
(cudi). Nganh luat thi rong, nhu
tui em ciling da biét, trong quoc té,
nganh luat thuong duoc goi la luat
hoc, c6 nghia la minh nghién ctu
vé luat, co thé la tham phan, kiém
sat vien hay lam viéec bén phap
ché, trong co quan nha nudc hodc
khdi nganh tai chinh - tién té.

Con luat su la khoi nganh bén tu
phap, di nguoc lai vai tham phan
va kiém sat, mot bén la gd t0i,
bén kia |a bugc t0i va nganh luat
thi bao gom bén trong do. Theo
dudi nganh luat thi tvong lai minh
co thé lam giang vién hodc giang
day ¢ cac co quan chuyén mon vé
luat. Con vé luat su, néu noi mot
cach thuan khiét, rong I6n la bao
vé cong ly thi cum tlr dé nghe co
ve hoi cao siéu va mang mot pham
tru rat triru tugng. Dac biét o thé
ché Viét Nam thi dé cong ly, cong
bang dugc tuyét doi gan nhu rat
kho.

Trong goc do quan diém cua tui
anh vé hanh nghé thuong mai quoc
té, thuong nghiéng vé quyén nhan
than, con ngudi, minh bao vé cho
ai do vé gian lan thuong mai, lira
dao chiém doat tai san. Tro lai vai
cau hoi cua tui em, cu thé hon nira
con duong luat hoc hay luét su déu
can phai co tinh yéu, c6 dam mé
chi khong phai vi danh vong, tién
bac bai luat s 1a mot nghé danh
gia ma cong ty, khach hang, than
chu tham chi la nguoi than, ban be
coi do la su tin tuong va glri gam
vao trong do. Ho nghi rang nhiing
nguoi hanh nghé luat sé biét vé
luat nhiéu hon. Ho sé can tu van,
tham khao, tim sy dong diéu, dong
cam, bao vé cho ho ca nghia den
lan nghia bong.

Anh da gap phai nhimg kho

khan ra sao khi hoc luat va hien tai
Ia khi hanh nghé luat a?

Cam on cau hoi cua em. Theo
anh thay, nganh luat hoc ciing
tuong tu nhu nganh y, déu rat rong
va dai, phai mat it nhat 6 nam, 10
nam dé hoc hanh. Tdm bang cu
nhan luat sau 4 ndm chi 12 nén
tang cho minh biét trinh bay, hiéu
vé cac bo luat réi co thé tra thanh
giang vién, canh sat...

D€ thanh cong trén con duong
do, minh phai trai qua mudn van
kho khan, ké ca trong hoc hanh,
thi cur va nhirng va cham, vap ng4,
that bai va diéu quan trong la minh
c6 dirng lén dugc hay khong, néu
ding day dugc thi cac em méi lam
dugc. Con néu khi that bai, vap nga
roi lai chan nan, suy nghi “0i duong
sao ma dai qua! Toi 26 tudi roi ma
chua kiém dugc dong nao ca, sudt
ngay an bam ba me, an bam nguoi
than.." thi minh sé khong lam dugc
gi ca. Vi khi tot nghiép cu nhan luat
minh chi médi 22 tudi, sau doé la 4
nam |&n 1on kiém song. Khi minh
con tré madi co 23, 24 tudi thi uy tin
cua minh chua cao.

Nganh y khoa hay luat hoc déu
c6 nhirng dac thu nhu vay, duong
nhién |a minh khong so séanh nghé,
vi nghé nao ciing coé nhirng dac
diém riéng cua no. Bat ké la nganh
nao di nira, minh cling phai buéc
qua nhitng khé khan, vap nga do
thi minh mdi di dén dugc muc dich,
cham vao dugc uéc mo ctua minh.

Vdi cong viéc ban ron hang ngay
cua minh nhu vdy thi anh quan Iy
thai gian nhu thé nao a?

Vé viéc quan ly thoi gian, do la
su trai nghiém va lam viéc trong
nhirng tap doan da qudc gia, qua
su hun duc, phai trui rén ban than,
chap hanh ki luat, noi quy trong tap
doan. Ma nhirng diéu do thi khong
ai day cho minh ca ma phai tu than
hoc hoi. Vi du, khi di lam phai tuan
thu gio gidc, dong phuc cong ty,
sép yéu cau lam gi thi minh phai

lam do tai minh con nho, madi budc
vao lam viéc chd minh doi lam sép
thi ai cho (cudi). Trong khi do, sép
cling c6 mudn van cong viéc can
phai giai quyét.

Céach quan ly thai gian sé dugc
ren giGa khi ban than co su trai
nghiém, khi cé nhiéu cong viéc,
ngoai ra sau nay c6 gia dinh phai
lam sao dé can bang giira su ng-
hiép va gia dinh. Tir tir minh sé hoc
dugc cach diéu tiét thoi gian. Boi
thoi gian mot ngay chi 24 tiéng,
khong nhiéu hon dugc, néu minh
khong quan ly thoi gian dugc thi
moi thir sé rdi tung lén. Vi thé, moi
ngay khi dén cong ty, anh déu lam
mot “To-do list”, goi la danh sach
viéc can lam, moi ngay, moi tuan,
moi thang minh ghi ra cong viéc
can lam, cong viéc nao quan trong
minh sé uu tien.

Thura anh, vira réi anh c6 nhac
dén viéc lam viéc trong méi truong
da quéc gia. Vay thi dé lam viéc
trong moi truong da quoc gia,
ngay tir bay gio, sinh vién can phai
chuan bi nhitng ki nang gi a?

V@i su trai nghiém cta ca nhan
anh ciling nhu céc dong nghiép thi
ciing dic két dugc kha nhiéu kinh
nghiém. Minh phai thé hién tac
phong chuyén nghiép, san sang
hoc hoi va hoa dong trong moi
trrong do, dep bo cai toi ciia minh.
Vi trong mot tap doan da quoc gia
khong chi c6 moi nguoi Viét ma
¢ do, van hoa con nguoi dén tur
nhirng nudc khac nhau ciing co su
khac biét, tir 16i an tiéng noi dén
cach di lai, an uong.

Vi du nguai Nhat dén Viét Nam
lap nghiép phai tuan thi theo phap
luat Viét Nam thi minh cling phai
tuan tha nhirng ndi quy trong cac
tap doan da quoc gia do. Néu
nhirng ban tré hién nay khong lam
duoc nhirng diéu trén sé khong thé
hoa nhap va lam viéc trong mai
trvong thé gigi. Nhitng ki nang
mém do nha truong, sach vo lai
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khdong hé day minh.

Em duoc biét anh timg co théi gian hoc o nudc
ngoai, khong biét anh cd thé chia se cho tui em kinh
nghiém xin hoc bong nudc ngoai duoc khéng a?

Vé co hoi xin hoc bong, tiép xtdc vai moi truong luat
hoc nudc ngoai, moi ban ching ta cédn cé su nédng
dong, minh phai chu dong tim co hdi khac nhau dé xin
hoc bong. Hoc bong hién nay bao gom hoc bong toan
phén va hoc bang ban phan. Anh ciing thuong lién hé
chia se vai trung tui em thong tin vé hoc bong, vi du
hoc bdng ctua Hoa Ky, Uc Chau, New Zealand. Trong
do co thong tin day di cia hg, minh theo nhirng thong
tin hudng dan roi apply, sau do tly vao bai viét thong
tin cd nhan ctia minh ma ho quyét dinh co xét tuyén
hay khong.

Vin hda cong ty, co ché tuyén dung, nhan sinh vién
thue tap cua cong ty anh ra sao a?

Trong moi trudng cong ty ludt cua tui anh thi cé
nhiéu luat su, c6 luat s cong su va luat su trg ly — do
la cac ban mdi ra trudng, ho tro luat su soan thao van
ban, hgp dong, dé goi la tap su. Khi nhan cac ban va
thue tap, tui anh sé tao diéu kién cho cac ban co xat
nhiéu vai thuc té chir khong giao cho céc ban ng6i
mot cho doc tai liéu, hay chi cho cac ban nghién ctru
mot phan nao d6. Mot s6 cong ty con cho sinh vién
tham gia cac budi hop réi viét bién ban, soan hgp
dong co ban trudc... Mgt ndm cong ty anh sé tuyén
mot hodc hai ban, tir Dai hoc Kinh té - Luat hodc Dai
hoc Luat Tp. HCM.

Chiing em duoc biét anh dang thuc hién du an “Doi
chim én 20+". Vay vi sao anh lai cé y tuwong thanh lap
ra du an do va du an hoat dong nhu thé nao a?

Da 1a mot dy an thién nguyén, tui anh khong lam vi
muc dich thurong mai hay dé pho truong gi ca (cudi).
Anh ciing c6 mot so co hoi thinh giang ¢ truong minh,
anh mudn cac ban co xat vdi nghé luat ngay tir khi con
trong truong, t6 chire nhirng chuyén di chia sé phap
luat v&i ba con & tinh thanh, trong nhirng viing nong
thon, ba con sé truc tiép ngoi nghe, dugc minh hoa
bang hinh anh cu thé, qua dé gidp truyén tai phap luat
dén véi ba con, vi du khi uéng rurgu gay roi thi hau
qua Sé ra sao... Trung binh mdt ndm tui anh t6 chirc
khoang ba hodc ban chuyén di thién nguyén.

Vay thi khi cac ban sinh vién mudn tham gia “Doi
chim én 20+" thi phai thuc hién cach thirc ra sao a?

Cach thirc ciing don gian thoi. Cac ban sé trai qua
mot bai kiém tra, sau dé phong van véi doi truong.
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Néu vurgt qua dugc hai diéu trén, cac ban co thé tro
thanh thanh vién co ban trudc, roi sau khi tham gia
néu thay tha vi, dam mé thi cac ban cé thé nop ho so
dé trg thanh thanh vién chinh thirc ctua doi va tham
gia hoat dong, gép y dé doi phat trién hon.

Anh co thé goi y thém cho chiing em mét s tai liéu
va sach vo chuyén nganh vé luat ma ching em nén
doc ngay tir bay gio dugc khong a?

Trong giai doan nam 1, ndm 2 tui em da s6 hoc
cac mon dai cuong roi sau dé nam 3, 4 mdi bat dau
vo chuyén nganh nhiéu. Bay gio tai liéu rat nhiéu, trén
mang cling co, cac em nén tim tai liéu vé tiéng anh,
luat phap quac té. Anh ciing khuyén cac em nén doc
tai lieu do ngay tir nam nhat du minh chua hoc. Bay
gio diéu kién tui em tot hon anh thai do rat nhiéu, tai
liéu chi can go Ién mang la cd, nhung vi vay tai liéu
tham khao qua nhiéu nén dai khi minh thay r6i, khong
biét nén tham khao tai liéu nao, vi thé cdc em nén c6
su chon loc. Tui em ciing nén hoc hoi kinh nghiém
thuc té, ra ngoai lam viéc vi c6 nhirng thir cac em
khong thé hoc trong nha truong. Do la nhirng chia se
cua anh.

Cam on anh da danh thoi gian tham gia buoi phong
van ngay hom nay. Chiing em chiic anh co mét ngay
lam viéc that hiéu qua va thanh cong a!
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Co hoi - Tiém nang

CONG TY LUAT SANTA LAWYERS

WORK HARD BY HEART

Santa Lawyers

Work hard by Pecan

Hoat dong chinh cua cong ty:

- Tu van dau tu, dich vu phap ly, quan ly doanh ng-
hiép, tu van phap luat, tu van rdi ro thuong mai va
nhugng quyén, tu van céc dich vy gido duc..

- Tu van gido duc, tham quan hoc tap, cac hinh
thirc trao ddi van hoa...

- Tur van vé céc hinh thirc kinh doanh déi véi doanh
nghiép, dau tu, M&A...

- Tu van nhép cu, an ninh cho nguoi dén sdng tai
cac nudc phat trién...

- To chirc cac budi hoi thao lién quan dén céac dich
vu cla cong ty.

Nguyén tac lam viéc véi khach hang:

Lay nhu cdu cua khach hang lam trong tdm

Diém noi troi ctia Cong ty chinh la cac dich vu tu
van luon dat nhu cau cua khach hang lén hang dau.
Khach hang c6 thé yén tam rang cdc cd van ludn thuc
hién dich vu mot cach tan tdm nhat dé ho trg khach
hang va dem lai két qua tot nhat ma khach hang mong
mudn. Cong ty cam két rang khach hang sé dugc cung
cap thong tin va su tu van lién quan dén vu viéc mot
cach chinh xac, day du va lién tuc.

Ton trong va hop tdc vai phuong hudng kinh doanh
cua khdch hang

Santa Lawyers luon ton trong chién luge kinh do-
anh cta khach hang. Cac cd van cla cong ty thay hiéu
diéu nay. Ho khong chi cung cap cho khach hang su
tu van phi hgp, ma con cung cap nhirng giai phap
hiéu qua va thuc té nhat cho hoat dong kinh doanh
cua khach hang.

Xay dung mai quan hé ca nhan, mat thiét voi khach
hang

Mac du phap luat Viét Nam gan day da tré nén
phtrc tap hon trude rat nhiéu, nhung véi Santa Law-

Duoc thanh lap ngay 15 thang 10 nam 2005.

Cdng ty dat tru so tai My va céng tac vdi cac Van phong tai Vuong quéc Anh, Cana-
da, Na-uy, Hong Kong, Han Quéc, Singapore, Pai Loan, Thai Lan. Santa Lawyers cé
hai van phong tai Viét Nam, toa lac o Tp. H6 Chi Minh va Ha Néi.

Thanh vién séng lap: Ba Van Tuong Nguyen (Viét Nam); Ong Vo Duc Duy (My); Ong
Tay Yeng Hong (Singapore); Ba Angellina Kim.N (Hong Kong), Ba Bonnie Vo (My)

yers tin rang mgt moi quan hé tat la mot co sg tot
dé co dugc su co van phap ly hiéu qua. Du van dé c6
phtrc tap nhu thé nao, cac ¢6 van van luén dong hanh
va ho trg khach hang véi su nhiét thanh nhat co thé.

Tan tam ddap (rng yéu cau cua khach hang

DU khach hang la mgt cong ty toan cau mudn mao
chi nhanh hay cong ty con tai Viét Nam, hay mudn
phat trien mot ké hoach quan trong, khach hang sé
tim thay sy ho trg tir Cong ty. Tuy vao nhu cdu va
chién lugce kinh doanh cu thé cua khach hang, Santa
Lawyers sé dong vai tro nhu mat “co van ngi bg” theo
hgp dong tra trudc, hodc khach hang ciing co thé yéu
cdau mai quan hé c6 van - than chd truyén thong. Du
bang cach nao, Cong ty van ludn tan tam phuc vu nhu
cau cua khach hang.

Khach hang tiéu biéu

Vi ly do bao mat, Cong ty khong thé tiét 1 thong
tin khach hang. Cong ty c6 van cho khach hang trong
va ngoai nudc nhu Farmers Insurance Group, Beta-
gro Company Limited, Combat Enterprise SDN. BHD,
Dominos Vietnam Inc., Krista Education, Sacombank,
Vietnam Exchange, Financial services Company va
cac ca nhan, v.v...

Lién he:

Van phong Tp. H6 Chi Minh: Lau 12 - Petro Viet-
nam Tower — S8 1 Lé Dudn - Quén 1 - Tp. H6 Chi
Minh.

Tel: (+84) 8 5404 6868

Fax: (+84) 8 5404 6969

Mobile: (+84) 90 688 7938

Email: dannyduy@santa-lawyers.com

Website: http://santa-lawyers.com

Van phong Ha Noi: Lau 21 - Capital Tower
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Co hoi - Tiem nang

KHOA HOC MUA HE:
“UEL SUMMER SCHOOL: DAM PHAN, THUONG
LUONG HOP PONG THUONG MAI QUOC TE”

Du kién trong khoang thoi gian 5 ngay tir ngay 07 dén ngay 11 thang 8 nam 2017, Khoa Luat kinh té -
Truong Dai hoc Kinh té Luat cling véi cédc gido su hang dau cla Hoa Ky trong linh virc Dam phan, Thurong lugng
hgp dong sé phai hgp t6 chirc khéa hoc mia he “UEL SUMMER SCHOOL: Dam phan, Thuong lugng Hop dong
Thuong mai Quéc té”.

Dia diém 10 chic khoa hoc: Tai Truong Dai hoc Kinh té Luat (co so Linh Xuan - Thu Dic) hoac co so
Dinh Tién Hoang.

Khoa hoc huong dén cac muc tiéu sau day:

Thir nhat, cung cap mot khéa hoc chat luvgng cao két hgp véi nhirng hoat dong giao luu hoc thuét gitra
cac gido su hang dau cua Hoa Ky trong linh vuc Dam phan, Thuong lugng hgp dong véi cac chuyén gia, giang
vién, nghién ctru sinh, hoc vién cao hoc va sinh vién tai Viét Nam.

Thir hai, trién khai céc hoat dong thudng nién da dugc phé duyét trong D& An thanh |ap Trung tam Phép
luat Hoa Ky cua trurong Dai hoc Kinh té - Luat.

Thir ba, tang cuong mai giao luu va hop tac trong nghién ciru khoa hoc giira cac chuyén gia qudc té va
trong nuée. Déc biét, hoi thao la dip dé doi ngl giang vién, nghién ctru vién cta Truong DH Kinh té - Luat tiép
can va hoc hai kién thirc va phuong phap giang day néng cao vé linh vuc hgp déng.

Cudi cting, Khod hoc la co hoi dé Truong PH Kinh té - Luat tang cudang tinh khoa hoc va vi thé trong nghién
ctru, dao tao véi mot chuong trinh dao tao chat lugng vdi su tham gia cla cédc gido su hang dau vé Dam phan,
Thuong lugng hgp dong cua Hoa K.

Vi cac muc tiéu cu thé duoc xac dinh néu trén, Khoa hoc tap trung vao cac noi dung sau:

Phan 1: Negotiations in Contract Law — Dam phan trong luat hgp dong, do Prof. Shawn Boyne phu trach.

Phan 2: International Business Transactions - Giao dich trong kinh doanh quéc té, do Prof. Lan Cao phu
trach.

Doi tuwong hoc viéen: Du kién, cd khoang 70-80 hoc vién tham du. Trong do:

» Giang vién cac truong Luat, Kinh t&, Quan ly, ...

* Ludt su dang lam viéc cdc Cong ty, Van phong luat

+ Nhan su mang phap ly dang lam viéc tai cdc Cong ty

+ Chuyén vién cac S, Ban, Nganh

* Hoc vién cao hoc, nghién ctru sinh

« Sinh vién cua truong UEL (ddc biét la cac Igp CLC)

Mirc hoc phi: Sé dugce thong bao sau.

Loi ich cua khoa hoc: Véi su ho trg va chia se hét minh tir cac giang vién truong Dai hoc Kinh té Luat va
cac chuyén gia hang dau, chac chan rang lgi ich ma cac hoc vién sé nhan dugc tir khéa hoc sé vo clng ldn,
khong chi vé kién thirc mang tinh chat |y thuyét ma con la nhirng kinh nghiép thuc tién cla quac té.. Ngoai ra,
khi tham gia khoa hoc, cac hoc vién sé duge cap chirng chi hoan thanh khoa hoc hodc sé dugc quy doi tin chi
trong duong (danh cho hoc vién cao hoc va sinh vién UEL).

Moi thong tin chi tiét lién quan dén khéa hoc, LRAC ciing nhu cac kénh truyén thong khac sé thong bao
dén tat ca cac ban sém nhat trong thoi gian tdi day.
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- L
KY NANG HANH NGHE
LUAT SUTU VAN

Sinh vién K16501, Pai hoc Kinh té - Luat, DHQG Tp. HCM

Trong qua trinh lam quen vdi nganh hoc cta minh, t6i luon loay
hoay dé di tim nhitng cudn sach hay va dé hiéu cé thé chi dan cho
toi nhirng ki nang luat phu hgp vdi chinh minh. Va trong sé nhirng
cudn sach do, toi kha an tugng véi cudn “K¥ nang hanh nghé luat su
tu van” cua luat su Truong Nhat Quang - ludt su diéu hanh cong ty

luat hgp danh YKVN H NGHE
uat hop dan : .
D6i tugng doc gia chinh ma cudn sach hudng tdi la céc luat su LUAT SU TU VAN

tré, cdc cr nhan luat da bat dau qua trinh tap su trong cong ty luat
va chuan bi thi dé lay chirng chi hanh nghé luat s hodc cac luat su
chi m&i bat dau hanh nghé tir 1 dén 6 ndm. Cudn sach co6 ndi dung
hay va bo ich, huéng dan vé cac ki nang cta nghé luat su tu van noi Chia s6é kinh nghigm hanh nghe
o . ‘- ~ s a ’ 4 thure fe tar Viet Nam

rieng va nghé luat su noi chung. Luat su Truvong Nhat Quang trinh

bay rat khoa hoc va dé hiéu vé cac k§ nang co ban nhat trong qua
trinh hanh nghé luat su nhu: Nghién ctru va phan tich; trinh bay van
dé phap ly; soan thao hop dong; dich thuét va phat trién quan hé véi
khach hang,... Ngoai ra, cac kj nang mém bao gom: giao tiép ng
xr, tiép nhan va quan ly cong viéc cling dugc tac gia chi trong dén.

Khi chua doc cudn sach nay, vai tu tuong cua mot sinh vién luat
nam nhat nhu toi da nghi rang: “Dé tro thanh mot luat su, t6i chi can
nam chac cac kién thirc phap ly va néu co thé thi rén luyén thém
mot s6 ki nang mém nhu k§ ndng lam viéc nhom, ky nang giai quyét van dé, k§ nang quan ly thoi gian hiéu
qua,... va co thai do lam viéc ding dan”. Tim hiéu sau vao cudn sach t6i mai hiéu dugce rang minh can hoc hoi
va rén luyén nhiéu hon thé nira. Mdc du c6 nhiéu khai niém phap ly véi tdi con mo hé nhung cac ki nang tich
|Qly tir kinh nghiém hanh nghé lau nam cia tac gia rat dang hoc hoi.

Theo nhur t6i thay, khi con hoc trong trudng dai hoc, khd nhiéu sinh vién luat thuong rat lo |a véi céc ki nang
co ban dé chuan bi hanh trang cho con duong lap nghiép. Do do, khi ra hanh nghé, cac luat su treé thudng gap
rat nhiéu kho khan trong nhirng nam dau tai cong ty luat. Vay liéu rang kién thirc phap ly ma ching ta hoc dugc
trén giang duong da du hay chua cho viéc hanh nghé luat su? Dé tra loi cho mot hay nhiéu cau hai tuong tu
nhu vay, toi khuyén cac ban nén mot lan doc that cham va nghién ngam tirng phan trinh bay cla tac gia trong
cudn sach. Nhirng kinh nghiém duoc chia seé trong cudn sach khong chi tao niém cam hing dé céac ban sinh
vién luat chon hanh nghé luat su tu van ma con |a tién dé dé céc luat su tré tu tin, san sang budc vao nghé.

Diéu ma toi tam dac nhat trong cudn sach nay la phan “Dao dirc nghé nghiép ludt su” bai ddc thi nghé
luat su la mot nghé co anh huong rat Ion téi xa hoi va co nhiéu kha nang lam phat sinh cac van dé vée dao dtrc
va hanh xtr. Luat su la nguai tim hudng, dirng ra giai quyét cac van dé trai dao dirc, phap luat nén dong nghia
vGi viéc budc phai tuan tha ding nhat cac quy tac dao dirc nham dam bao rang luat su hoan thanh nghia vu
cUa minh vdi tur cach la ngudi bao vé cong ly va phap luat, nguai dai dién cho quyén lgi toi da cua khach hang,
va nang cao uy tin noi chung cua nghé luat su.

MGi ngu i cé mdt con dudng cua riéng minh va quan trong la ban tim ding con dudng do hay khong. Diéu
nay ciing tuong tu nhu viéc ban tim va doc rat nhiéu cudn sach nhung quan trong la ban tim ding va coi né
nhu nguai ban tri thire cho ban nhiing 16i khuyén chan thanh nhat dé clng dong hanh trén con dudng phia
trude. Vi toi, cudn sach nay sé la nquai ban tri ki trong suét qua trinh hoc tap va sau nay la hanh nghé. Hay
thir doc cudn sach nay mat lan, t6i tin rang ban sé cam thay hai long véi nhirng diéu ma cudn sach mang lai./.

NHAT QUANG
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Hieu luat khong kho

Khai quat ban an so0 36/2011/DS-PT ngay 22/02/2011
cua Toa an Nhan dan tinh Long An vé tranh chap hop
dong mua ban tai san

Ba Bui Thi Gia (Long An) mua m§ pham cua ba
Van Kim Cuc (Long An) dé su dung nhung bi phan
rng nén dugc ba Cuc mai lén cong ty Ngoc Ngoc
(TP.HCM) dé tu van thém. Tai day ba Gia dong y mua
may Touch tri gid 14.385.000d, néu mua sé giam con
11.132.000d nhung vi lic do cong ty khong c6 may
nén ba Ctc da dua may Touch cua minh cho ba Gia
st dung tam thoi va kém theo b khan khuyén mai.

Ngay 02/01/2009, ba Gia dua 17.423.000 triéu
dong cho ba Van Kim Cuc, trong d6 3.703.000d dé tra
ng cho ba Cic va s tién con lai la dé mua mdy Touch
cua cong ty Thé gigi Toan My do 6ng Huynh Cao Minh
(Huynh Thanh Thao)- nhan vién cla cong ty tiép thi
truc tiép dirng ra giao dich va hira sé giao mdy cho ba
Gia sau 03 ngay.

Ngay 06/02/2009, do cong ty cua ba Cuc khai
trurong nén ba Clc yéu cau ba Gia dua lai mdy Touch
ma lic trude ba Cic cho mugn st dung. Vi khong
nhan dugc mdy maéi nén ba Gia da guri don khiéu nai
ong Minh & nhiéu noi nhung van khong thanh nén ba
Gia khai kién yéu cau ba Cuc tra lai 11.132.000d, du
khi cé khiéu nai cong ty Thé qiéi Toan My cé cur ba
Thu Huong dua may mdi cho ba Gia nhung ba Gia
khong nhan va mudn doi lai tién.

Ban an Dan su so tham sé 114/2010/DS-ST
ngay 19/08/2010 cta Toa an Nhan dan Thanh phé Tan
An quyét dinh chap nhan don khai kién clia ba Gia va
buoc ba Cuc hoan tra cho ba Gia 11.132.000d sau khi
ban an co hiéu luc phap luat.

Ngay 01/09/2010, ba Cuc lam don khang céo
khong dong y ban an so tham. Vi khang cdo ding
luat dinh nén vu an dugc xét xur lai theo trinh tu phiic
tham. Quyét dinh cla Toa an Nhan dan tinh Long An:
chap nhan khang céo cta ba Cuc, stra ban an dan su
so tham s6 114/2010/DS-ST ngay 19/08/2010 cua
Toa an Nhan dan Thanh pho Tan An, ap dung Diéu 428
B0 luat Dan su 2005, khong chap nhan don khoi kién
cua ba Gia vé viéc yéu cau ba Cuc tra 11.132.000d
tién mua may Touch.
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KIEN Al KIEN AI?

Nguyen Thi Thanh Loan,
Sinh vién K15502C, DH Kinh té - Luat, DHQG Tp.HCM

Toa an lic nao ciing ding?

Trong vu an trén thi can xac dinh ding 3 van deé:
nguyén don va bi don la ai? Quan hé c6 tranh chap
trong vu an la gi? Va thoi hiéu khoi kién con khong?
Vi ngay khai kién la 09/11/2009, ngay quyén va lgi
ich hgp phap cua ba Gia bi xam pham la sau ngay
06/02/2009 nén thoi hiéu khaoi kién van con.

Xét 2 van dé con lai: Theo nhan dinh cua Hoi
dong xét xtr Toa &n Nhan dan Thanh pho Tan An thi so
tién 11.132.000d ma ba Gia yéu cau ba Cic tra lai la
tién mua mady Touch. Ba Gia cho rang ba Cuc khong
giao may Touch cho ba Gia nén ba Gia yéu cau ba Cic
tra lai so tién nay. Do dd tranh chap theo don khoi kién
va yéu cau cua ba Gia la tranh chap hgp dong mua
ban tai san. An so tham xac dinh quan hé phép luat
tranh chap doi tai san la khong ding, nén xac dinh lai.
Tuy nhién, theo quan diém ca nhan toi thi khi nguyén
don la ba Bui Thi Gia va quan hé co tranh chap la hop
dong mua ban tai san thi bi don phai la cong ty Thé
gidi Toan MY - chu s& hitu ctia mdy Touch, chir khéng
phai ba Cuc hay 6ng Minh - 2 ngudi trung gian trong
hop dong mua ban tai san. Nghia vu cta ba Cic la
nhan tién tir ba Gia va dua tién cho 6ng Minh, nghia vu
nay da hoan thanh xong trudce sy chirng kién cua ba
Gia. Con 6ng Minh la nhan vién cua cong ty Thé gidi
Toan My nén khi tiép thi dugc may Touch thi cd nghia
vu nhan tién tir nguoi mua va dem tién vé cho cong
ty, nghia vu nay da hoan thanh xong bang viéc khi cé
khi€u nai thi cong ty ctr nqudi xuéng dua may mdi cho
ba Gia. Con khi bi don la ba Cuc thi quan hé co tranh
chap phai la kién doi tai san, doi lai so tien ma ba Gia
da dua cho ba Cic dé mua may Touch. Tuy nhién, ba
Gia khong c6 céan cur doi tién dugc vi ba Cuc da thuc
hién xong nghfa vu trung gian cua minh, so tién ma
ba Cic nhan dugc tir ba Gia da dua cho 6ng Minh dé
dem vé cong ty.

Vi nhirng li Ié trén, toi cho rang toa an da xac
dinh sai bi don va quan hé co tranh chap nén can phai
hay ban dn phic tham theo trinh tu tha tuc giam doc
tham.
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Dé xuat giai phap

Ba Gia co thé di khoi kién cong ty Thé gidi Toan
M§ ra toa an, yéu cau cong ty Thé gidi Toan My phai
boi thuong thiét hai do cham giao tai san theo Diéu
305 Bo luat Dan sy 2005 (BLDS). Cong ty Thé gidi
Toan My chi cham giao tai san chir khong phai la
khang thuc hién nghia vu, bang chirng la khi co khiéu
nai - thoi di€m quyén va lgi ich hgp phap cua ba Gia
bi xam pham thi cong ty da clr nguoi dura may mai
cho ba Gia nhung ba Gia lai khong nhan. Ngoai ra, do
hai bén khong cé thoa thuan vé viéc mot bén vi pham
hop dong la diéu kién hay bo (Diéu 425 BLDS) hodac
phap luat co quy dinh nén ba Gia khong co can ctr huy
hgp dong mua ban tai san nay dé co thé nhan lai s
tién da thanh toan may Touch cho cong ty.

Ngoai ra, ba Gia hay ca nhan, co quan, td chirc
khac co quyén phat hién vi pham phap luat trong
quyét dinh cta Toa an Nhan dan tinh Long An c6 hiéu
luc phap luat hodc Vién Kiém sat, Toa an phat hién co
vi pham phéap luat thi phai thong bao bang van ban
cho nhirng ngu¢i ¢ tham quyén khang nghi theo quy
dinh tai Diéu 285 cua B0 luat To tung Dan su 2005
(BLTTDS). Khi d6, nguoi c6 tham guyén khang nghi
trén sé xem xét tién hanh viéc khang nghi trong thoi
han 03 nam, ké tir ngay quyét dinh cta Toa an Nhan
dan tinh Long An co hiéu luc phap luat (Diéu 288
BLTTDS).

Bai hoc kinh nghiem

Doi vai nguoi di kién thi ho nén xac dinh ding
ngudi can phai kién, ding quan hé co tranh chap va
dam bao con thoi hiéu khai kién. Con nguoi bi kién
khi nhan giay triéu tap cua toa an thi trude hét phai
xem xét thoi hiéu khoi kién con khong? Yéu cau cua
nguyén don dua ra c6 lién quan dén minh hay khong?
NEu xac dinh sai nhitng van dé nay thi khong chi ton
tien bac ma con ca thai gian cua ching ta.

D6i vai toa an thi can nang cao chat lurgng hoat
dong xét xtr bang cach chi trong vao 2 van dé: con
nguoi va co so vat chat. Doi ngii can bo cua toa an
phai co pham chat dao dic tot, phai duge dao tao
ki ludng va thudng xuyén duge nang cao trinh do
chuyén mén nghiép vu; ché do dai ngd ca vé vat chat
va tinh than cho can bo nganh can dugc diéu chinh
cho phti hop véi nghé déc thu |a xét xtr. Con co so vat
chat can duge dau tu phu hop véi thuc tien phat trién
cua xa hoi dé tao ra moi truong thuan lgi cho can bo
nganh hoan thanh tot nhiém vu./.
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QUY CHUAN
BAI VIET CHUYEN SAN

1. Noi dung

- Bai viét phai cé ndi dung phap ly, ndi dung chuyén mon phai chinh
xac, cac kién nghi c6 co sa khoa hoc va lap luan virng chac, thé hién
ro quan diém cua ngudi viét.

- Bai viét nén c6 tinh mdi, phat hién va giai quyét cac van dé ly luan,
thuc tién phap ly cu thé.

- Luu y: Nguon tai liéu phai la sach, béo, tap chi chuyén nganh c6 so sd
khoa hoc va dugc viét boi nhirng tac gia uy tin. Khong str dung nguon
Internet, dac biét la Wikipedia.

2. Hinh thic

- Bai viét phai c6 bo cuc ro rang, logic va chat ché.

Khi guri bai viét, gui file word, dat tén file theo bo cuc Tén ngudi viét_
Tén bai. Do dai bai viét toi thiéu 3 trang, t6i da 7 trang (khoang 750
dén 1750 tur/bai).

- Trong bai viét, tra dé in hoa & trén cling, & dudi la tén tac gia in ng-
hiéng canh |é phai.

- C6 cac phan Tom tat, Tir khda va Noi dung bai viét.

- Font chir Times New Roman, c& chir 13, cach dong don (single);
cach doan 6 pt; kho giay A4, top: 1.5; bottom: 1.5; left: 1.7; right: 1.5
(Pon vi: cm).

- Tuan thu quy cach trinh bay va cach cha thich nguon tai liéu tai:
http://bit.ly/CS_QuyCach

GUi bai vé bat cit lic nao cho LRAC theo dia chi: Iracuel@gmail.com
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LRAC

LEGAL RESEARCH & ADVISORY CLUB

Cau lac bo Nghién ciru & Tu van Phap luat (LRAC) la cau lac
bo hoc thuat truc thuoc Poan TNCS Ho Chi Minh khoa Luat Kinh té,
truong Dai hoc Kinh té - Luat, Dai hoc Qudc gia Thanh pho Ho Chi
Minh.

Muc tieu:

LRAC no luc xay dung mot moi truong hoat dong véi ba khong
gian nén tang: Nghién ctru - Thuc hanh - Phan bién thong qua cac
hoat dong chu dao phu hop véi ndng luc sinh vién.

Sir ménh:

Tao dong luc thic day sinh vién phat trién cac ki nang can
thiét cho viec nghién ctru va tu van phap luat thong qua viéc kién tao
mot moi truong thuc hanh hiéu qua va chuyén nghiép, ma o do sinh
vién khong chi la doi tugng thu huong ma con la chu thé duy tri va
phat trien nhirng dong luc manh mé do.

Lien he:
Website: http:/www.lracuel.org/
Fanpage: http://www.fplracuel.facebook.com/
Email: Iracuel@gmail.com
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